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DIRECTORY 


OF  THE 


Judicial  Districts  of  tiie  State  of  Montana, 


The  First  Judicial  District  embraces  the  County  of  Lewis 
and  Clarke.  District  Judges:  Hon.  Henry  C.  Smith,  Helena; 
Hon.  James  M.  Clements,  Helena.  OflBcers :  Odell  W.  Mc- 
Connell,  Esq.,  County  Attorney,  Helena;  Finlay  McRea,  Clerk 
of  the  District  Court,  Helena;  Jeff.  O'Connell,  Sheriff,  Helena. 

The  Second  Judicial  District  embraces  the  Coimty  of  Silver 
Bow.  District  Judges :  Hon.  William  Clancy,  Butte ;  Hon. 
E.  W.  Harney,  Butte;  Hon.  J.  B.  McClernan,  Butte.  Offi- 
cers: Peter  Breen,  Esq.,  County  Attorney,  Butte;  Samuel  M. 
Roberts,  Clerk  of  the  District  Court,  Butte ;  James  B.  Furey, 
Sheriff,  Butte. 

The  Third  Judicial  District  embraces  the  counties  of  Deer 
Lodge,  Powell  and  Granite.  District  Judge,  Hon.  Welltno 
Xapton,  Anaconda,  Officers,  Deer  Lodge  County:  John  H. 
Duffy,  Esq.,  County  Attorney,  Anaconda;  William  E.  Thomas, 
Clerk  of  the  District  Court,  Anaconda;  Jack  Conley,  Sheriff, 
Anaconda.  Officers,  Powell  County:  J.  M.  Simpson,  Esq., 
County  Attorney,  Deer  Lodge;  K.  Lee  Kelley,  Clerk  of  the 
District  Court,  Deer  Lodge;  John  McMahon,  Sheriff,  Det«r 
Lodge.  Officers,  Granite  County:  David  M.  Durfee,  Esq., 
County  Attorney,  Philipsburg;  James  E.  Abbey,  Clerk  of  the 
District  Court,  Philipsburg;  George  Metcalf,  Sheriff,  Philips- 
burg. 

The  Fourth  Judicial  District  embraces  the  counties  of  Mis- 
soula and  Ravalli.    District  Judge,  Hon,  F.  C.  Wepster,  Mis- 
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soula.  Officers,  Missoula  County:  C.  H.  Hall,  Esq.,  County 
Attorney,  Missoula ;  R.  W.  Kemp,  Clerk  of  the  District  Court, 
Missoula;  C.  R.  Prescott,  Sheriff,  Missoula.  Officers,  Ravalli 
County:  W.  P.  Baker,  Esq.,  County  Attorney'',  Hamilton; 
J.  F.  Cone,  Clerk  of  the  District  Court,  Hamilton ;  J.  D.  Watts, 
Sheriff,  Hamilton. 

The  Eifth  Judicial  District  embraces  the  counties  of  Beaver- 
head, Jefferson  and  Madison.  District  Judge,  Hon.  Mont- 
gomery H.  Parker,  Boulder.  Officers,  Beaverhead  County: 
Joseph  B.  Poindexter,  Esq.,  County  Attorney,  Dillon;  Geo.  W. 
French,  Clerk  of  the  District  Court.,  Dillon ;  Charles  H.  Padley, 
Sheriff,  Dillon.  Officers,  Jefferson  County:  J.  H.  Murphy, 
Esq.,  County  Attorney,  Boulder;  A.  J.  Halloway,  Clerk  of 
the  District  Court,  Boulder ;  Henry  L.  Sherlock,  Sheriff,  Boul- 
der. Officers,  Madison  County :  M.  M.  Duncan,  Esq.,  County 
Attorney,  Virginia  City ;  James  G.  Walker,  Clerk  of  the  Dis- 
trict Court,  Virginia  City ;  Charles  Hill,  Sheriff,  Virginia  City. 

The  Sixth  Judicial  District  embraces  the  Counties  of  Park, 
Carbon  and  Sweet  Grass.  District  Judge,  Hon.  Frank  Henry^ 
Livingston.  Officers,  Park  County:  Hugh  J.  Miller,  Esq., 
County  Attorney,  Livingston ;  Arthur  C.  Davis,  Jr.,  Clerk  of 
the  District  Court,  Livingston ;  Frank  Beley,  Sheriff,  Livings 
ston.  Officers,  Carbon  County:  L.  O.  Caswell,  Esq.,  County 
Attorney,  Red  Tx)dge;  E.  E.  Esselstyn,  Clerk  of  the  District 
Court,  Red  Tx>dge ;  W.  W.  Potter,  Sheriff,  Red  Lodge.  Officers, 
Sweet  Grass  County:  E.  M.  Hall,  Esq.,  County  Attorney,  Big 
Timber;  Ben.  Mjelde,  Clerk  of  the  District  Court,  Big  Timber; 
Oscar  Fallang,  Sheriff,  Melville. 

The  Seventh  Judicial  District  embraces  the  Counties  of  Yel- 
lowstone, Custer,  Dawson  and  Rosebud.  District  Judge,  Hon. 
Charles  H.  I^ud,  Miles  City.  Officers,  Yellowstone  County: 
Fred.  H.  Hathhorn,  Esq.,  County  Attorney,  Billings;  T.  A. 
Williams,  Clerk  of  the  District  Court,  Billings ;  Geo.  W.  Hub- 
bard, Sheriff,  Billings.  Officers,  Custer  County:  James  H. 
Johnston,  Esq.,  County  Attorney,  Miles  City;  Alex.  T.  Mc- 
Ausland,  Clerk  of  the  District  Court,  Miles  City;  William  E. 
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Savage,  Sheriff,  Milee  City.  Officers,  Dawson  County :  Thomas 
C.  Hobnes,  Esq.,  County  Attorney,  Glendive;  James  Rivenes, 
Clerk  of  the  District  Court,  Glendive ;  John  Kennedy,  Sheriff, 
Glendiva  Officers,  Eosebud  County:  Fred.  L.  Gibson,  Esq., 
County  Attorney,  Forsyth;  James  B.  Grierson,  Clerk  of  the 
District  Court,  Forsyth;  Charles  Davis,  Sheriff,  Forsyth. 

The  Eighth  Judicial  District  embraces  the  County  of  Cas- 
cade. District  Judgei,  Hon.  Jere  B.  Leslie^  Great  Falls. 
Officers:  Austin  C.  Gonnley,  Esq.,  County  Attorney,  Great 
Falls ;  John  T.  Athey,  Clerk  of  the  District  Court,  Great  Falls ; 
H.  E.  Benner,  Sheriff,  Great  Falls. 

The  Xinth  Judicial  District  embraces  the  Counties  of  Galla- 
tin, Broadwater  and  Meagher.  District  Judge,  Hon.  William 
L.  HoLLowAY^  Bozeman.  Officers,  Gallatin  County:  Geo.  D. 
Pease,  Esq.,  County  Attomej'^,  Bozeman ;  Charles  B.  Anderson, 
Clerk  ,  of  tlie  District  Court,  Bozeman ;  Thomas  J.  Fowler, 
Sheriff,  Bozeman.  Officers,  Broadwater  County :  E.  H.  Good- 
man, Esq.,  County  Attorney,  Townsend ;  Fred.  Bubser,  Clerk 
of  the  District  Court,  ToAvnsend;  G.  E.  Pool,  Sheriff,  Town- 
send.  Officers,  Meagher  County:  Max  Waterman,  Esq., 
County  Attorney,  White  Sulphur  Springs;  Baker  W.  Badger, 
Clerk  of  the  District  Court,  White  Sulphur  Springs ;  Charles 
W.  Hill,  Sheriff,  White  Sulphur  Springs. 

The  Tenth  Judicial  District  embraces  the  County  of  Fergus. 
District  Judge,  Hon.  Edwin  K.  Ciieadle,  Lewistown.  Offi- 
cers: O.  W.  Belden,  Esq.,  County  Attorney,  Lewistown;  Ed- 
mund Wright,  Clerk  of  the  District  Court,  Lewistown ;  Thomas 
M.  Shaw,  Sheriff,  Lewistown. 

The  Eleventh  Judicial  District  embraces  the  Counties  of 
Flathead  and  Teton.  District  Judge,  Hon.  D.  F.  Smith,  Kal- 
ispell.  Officers,  Flathead  C^ounty:  R.  L.  Oliver,  Esq.,  County 
Attorney,  Kalispell ;  James  K.  Lang,  (^lerk  of  the  District 
Court,  Kalispell ;  Thomas  (\  Hand,  Sheriff,  Kalispell.  Offi- 
cers, Teton  County :  James  Sulgrove,  Esq.,  County  Attorney, 
Choteau;  Sterling  ilcDonald,  Clerk  of  the  District  Court,  Cho- 
teau ;  Geo.  C.  Taylor,  Sheriff,  Chote-au. 
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The  Twelfth  Judicial  District  embraces  the  Counties  of  C.'ho- 
teau  and  Valley.  District  Judge,  Hon.  John  W.  Tattan, 
Fort  Benton.  Officers,  Choteau  County:  Charles  N.  Pray, 
Esq.,  County  x\ttomey,  Fort  Benton ;  Charles  H.  Boyle,  Clerk 
of  the  District  Court,  Fort  Benton;  Thomas  Clary,  Sheriff, 
Fort  Benton.  Officers,  Valley  County:  John  J.  Kerr,  Esq., 
County  Attorney,  Glasgow;  John  Survant,  Clerk  of  the  Dis- 
trict Court,  Malta;  Walter  S.  Griffith,  Sheriff,  Glasgow.  . 


CORRECTIONS  AND  ERRATA. 


Page  2  line  4  of  the  opinion,  insert  the  word  "to"  after  the 
word  "object" 

Page  82  line  1,  read  "of"  instead  of  "for." 

Page  371  line  28,  read  "such  as  failure"  instead  of  "such  a 
failure." 


ORDER 

[Entered  October  17,  1901.] 

All  ex  parte  applications  must  be  made  at  the  opening  of 
court  in  the  morning,  or  when  the  court  is  actually  in  session 
engaged  in  hearing  cases,  and  at  no  other  time. 
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AT  THE 


DECEMBER  TERM,   1900. 


present: 
The  Hon.   Theo.   Brantly,  Chief  Justice. 

The  Hon.  William  T.  Pigott,    ) 

Associate  Justices. 
The  Hon.  George  R.  Milburn, 


STATE  EX  REL.  KING  et  al..  Plaintiffs,  v.  DISTRICT 
COURT  OF  THE  SECOND  JUDICIAL  DIS- 
TRICT et  al..  Defendants. 

(No.  1,536.) 
(Snbmitted  December  10,  1900.     Decided  January  14,  1901.) 

Certiorari — Costs — Stenographer's    Fees — Costs    of    Printing 
Brief. 

1.      The  fee  bill  of  the  Clerk  of  the  Supreme  Court,  aq  provided  by  Political 
Code,  Sec.  872,  making  no  provision  for  an  appearance  fee  of  the  defendant 
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in  special  proceedings,  none  can  be  charged  by  the  cleric  In  a  certiorari  pro- 
ceeding. 
2.  Since,  nnder  Code  of  Civil  Procedure,  Sec.  1948,  the  cleric' of  the  court  to 
which  a  writ  of  certiorari  is  directed  must  return  the  transcript  required 
by  the  writ  to  the  court  out  of  which  the  writ  issued,  the  outlay  incident 
to  Lue  carriage  of  the  return,  maps,  etc.,  should  be  ultimately  borne  by  the 
,  party  whose  fault  occasioned  the  expense. 

5.  The  cost  of  expressing  briefs  to  the  Supreme  Court  is  not  properly  taxable 
as  part  of  the  costs. 

4.  Under  Code  of  Civil  Procedure,  Sec.  1866,  awarding  the  legal  fees  paid 
stenographers  for  per  diem  or  for  copies  as  costs  to  the  party  entitled  to 
costs,  and  Section  873,  prescribing  the  legal  fees  of  stenographers  for 
copies  of  the  testimony  transcribed  from  their  notes,  since  the  cleric  can- 
not transcribe  the  stenographic  notes  into  longhand,  the  fee  paid  the  ste- 
nographer for  such  transcription  Is  chargeable  as  part  of  the  costs. 

6.  The  expense  of  printing  briefs  in  the  Supreme  Court  is  chargeable  as  part 
of  the  costs. 

6.  Fees  paid  stenographers  In  talcing  dictation  of  briefs  for  the  Supreme 
Court  and  typewriting  them  are  not  taxable  to  the  defeated  party. 

Certiorari  by  the  state,  on  the  relation  of  Silas  F.  King  and 
others,  to  the  Dibtrict  Court  of  the  Second  Judicial  District 
and  the  judge  thereof.  Motion  for  retaxation  of  costs.  Sus- 
tained in  part. 

Messrs,  McBride  &  McBride  and  Mr.  E.  N.  Harwood,  for 
Plaintiffs. 

Mr.  C.  P.  Drennen  and  Messrs.  McHatton  &  Cotter,  for 
Defendants. 

ME.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court. 

A  writ  of  certiorari  was  quashed  and  this  proceeding  dis- 
missed at  the  costs  of  the  plaintiffs.  (24  Mont.  494,  62  Pac. 
820.)  The  defendants  having  filed  their  memorandum  of  costd, 
the  plaintiffs  object  each  item  therein  contained  and  move  that 
it  be  disallowed  upon  the  ground  that  it  is  not  a  proper  charge 
against  them.  No  suggestion  is  made  that  any  charge  is  unrea- 
sonable in  amount,  nor  that  the  expense  has  not  been  actually 
incurred. 

The  first  item  is  $5  for  the  appearance  fee  of  the  defendants 
in  this  Court.  Upon  the  authority  of  State  ex  rel.  Baker  v. 
Second  Judicial  District  Court,  24  Mont.  425,  62  Pac.  688, 
this  charge  must  be  rejected.     The  next  items  of  which  com- 
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plaint  is  made  are  charges  amounting  to  90  cents,  paid  to  an 
express  company  for  transmitting  the  return  and  maps,  used  on 
the  hearing  in  the  district  court  to  illustrate  the  testimony  of 
witnesses,  to  the  oflSce  of  the  clerk  of  the  supreme  court;  this 
we  believe  to  be  a  reasonable  and  necessary  expense  incurred 
for  the  purpose  of  lodging  the  return  in  the  oflSce  of  the  clerk, 
for  in  certiorari  proceedings  the  clerk  of  the  court  to  which  the 
writ  is  directed  must  return  to  the  court  out  of  which  the  writ 
has  issued  the  transcript  required  by  the  writ  (Section  1943  of 
the  CJode  of  Civil  Procedure),  and  the  outlay  incident  to  the 
carriage  should  ultimately  be  borne  by  the  party  whose  fault 
occasioned  the  expense.  But  the  charge  of  60  cents  for  "express 
on  briefs"  is  not  properly  taxable,  and  is  stricken  out.  The  next 
item  is  "Stenographer's  fees,  transcript  included  in  return, 
$25.00."  The  plaintiffs,  it  seems,  considered  that  the  evidence 
taken  at  the  hearing  in  the  district  court  might,  upon  their 
theory  of  the  case,  be  deemed  material  here,  and  they  prac- 
tically asked  that  it  be  included  in  the  return;  it  further  ap- 
pears that  the  evidence  embodied  in  the  transcript  was  taken 
down  in  shorthand  by  the  official  stenographer  at  the  hearing, 
and  was  afterwards,  by  request  of  the  defendants,  translated 
into  longhand.  A  copy  of  the  translated  notes  of  the  evidence 
is  included  in  the  transcript  certified  by  the  clerk.  Section 
1866  of  the  Codo  of  Civil  Procedure  provides:  "A  party  to 
whom  costs  are  awarded  in  an  action  is  entitled  to  include  in 
his  bill  of  costs,  his  necessary  disbursements  as  follows :     *     * 

*  the  legal  fees  paid  stenographers  for  per  diem  or  for  copies. 

*  *  *"  Section  373  of  the  same  Code  prescribes  the 
legal  fees  of  stenographers  for  copies  of  the  testimony  and  pr^> 
ceedings  written  out  at  length  or  in  narrative  form  from  their 
notes.  Under  these  circumstances,  in  view  of  the  inability  of 
the  clerk  to  transcribe  the  phonographic  notes  of  the  official  re- 
porter, we  think  this  item  should  not  be  stricken  out ;  and  State 
ex  rel.  Baker  v.  Second  Judicial  District  Court,  supra,  is  to  De 
distinguished  in  this  respect  from  the  present  case,  for  in  the 
former  the  matters  required  to  be  returned  by  the  clerk  of  the 
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district  court  were  copies,  which  he  could  make,  of  the  records 
in  his  office, — there  the  fee  paid  to  the  clerk  was  not  authorized 
by  law,  while  here  the  fee  paid  to  the  official  stenographer  is 
expressly  prescribed  by' statute.  Another  item  is  a  charge  of 
$18  for  printing  briefs  filed  in  this  Court ;  such  charge  is  tax- 
able, according  to  the  course  and  practice  of  the  Supreme  Court. 
(Ryan  v.  Maxey,  17  Mont.  164,  42  Pac.  760;  Waite  v.  Vinson 
18  Mont.  410,  45  Pac.  552 ;  State  ex  rel.  Baker  v.  Second  Ju- 
dicial District  Court,  supra.)  The  last  item  is  $20  paid  to  a 
stenographer  for  taking  in  shorthand  the  dictation  of  briefs  and 
typewriting  them ;  this  is  not  a  legal  cost  or  disbursement  tax- 
able to  the  defeated  party ;  it  is  disallowed. 

It  is  therefore  ordered  that  the  following  items  in  the  memo- 
randum be  disallowed :  Appearance  fee  paid  to  the  clerk  of  the 
supreme  court,  $5 ;  express  on  briefs,  60  cents ;  stenographer's 
fees  in  preparing  briefs,  $20.  The  other  items,  amounting  to 
$43.90,  are  allowed  and  taxed  in  favor  of  the  defendants  and 
against  the  plaintiffs. 

Mr.  Justice  Mii.burn  not  sitting. 


TALBOTT,  Appellant,  v.   IIEINZE  Administbator, 

Respondent. 

(No.  1,196.) 
(Submitted  April  27,  1000.     Decided  January  21,  1901.) 

Bills  and  Notes — Failure  of  Consideration — Contemporaneous 
Contracts — Time  as  Essence — Evidence — Failure  of  Proof — 
Allegations  and  Proof — Correspondence. 

1.  A  note  sued  on  was  given  In  consideration  of  the  written  contracts  of  the 
payee,  made  a  few  days  before  the  dale  of  the  note,  that  he  would,  on  or 
before  a  certain  day,  purchase  or  procure  a  purchaser  for  the  maker's  in- 
terests in  certain  mines  at  a  stated  price,  and  that,  if  he  failed  so  to  do, 
the  maker  would  be:  absolved  from  all  liability  to  convey  such  interests. 
JJcld,  that  these  contracts  were  admissible,  under  Civil  Code,  Sec  2207, 
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relating  to  the  Bame  matters  as  the  note  In  suit  between  the  same  parties, 
and  as  parts  of  substantially  one  transaction. 
3  Wbere  a  note  was  given  in  consideration  of  the  payee's  written  promise 
to  pay  a  stated  amount  for  th«  maker's  Interest  In  certain  mines  before  a 
stated  time,  such  time  being  expressly  declared  to  be  of  the  essence  of  the 
asrreement,  or  that  otherwise  the  maker  would  be  released  fr6m  all  liability 
to  conrey  such  interests,  failure  to  show  that  the  interests  were  sold  with- 
in the  prescribed  time  and  for  the  stated  price,  or  a  waiver  of  such  condi- 
tions, was  fatal  to  a  suit  on  the  note. 

3.  Where  a  note  sued  on  was  payable  only  on  the  sale  of  the  maker's  inter- 
ests in  certain  mines  according  to  the  terms  of  certam  contracts  made  with 
tne  payee,  an  offer  to  prove  that,  after  a  sale  of  snch  interests,  which  did 
noi  occur  until  the  time  expressly  limited  by  the  contracts  had  expired,  the 
maker  had  acknowledged  the  note,  and  promised  to  pay  it,  was  an  effort 
to  prove  a  different  contract,  and  inadmissible. 

4.  Allegations  and  proofs  must  correspond.  • 

Appeal  from  District  Courts  Silver  Bow  County;  John  Lind- 
say.  Judge, 

Action  1)v  James  A.  Talbott  against  F.  Augustus  Heinze. 
as  administrator  of  the  estate  of  James  Larkin,  deceased.  From 
a  judgment  for  defendant,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.     Affirmed. 

Mr.  Oeorge  A.  Clark,  for  Appellant. 
Mr.  C.  P.  Drennen,  for  Respondent. 
MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  .the  Court. 

The  subject  of  this  action,  as  alleged  in  the  complaint,  is  a 
supposed  contract,  or  promissory  noto  payable  upon  condition, 
of  which  the  following  is  a  copy : 

^^BuTTE  City,  Montana,  October  1st,  1891. 

"For  value  received,  I  promise  to  pay  to  Robert  C.  Burtoi^ 

the  sum  of  five  tliousand  dollars  upon  sale  of  the  Snohomish  or 

Tramway  mines,  said  mines  being  in  Summit  Valley  mining 
district.  Silver  Bow  county,  Montana,  and  under  bond  to  said 

Robert  C.  Burton.  "James  Larkin, 

"James  A.  Cummings, 

"Witness." 

The  plaintiff,  as  assignee  of  the  note,  sued  to  recover  the 

amount  thereof,  the  complaint  stating  that  on  the  4th  day  of 
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May,  1893,  Larkin  sold  and  conveyed  the  Snohomish  and  Tram- 
way mines  to  the  Butte  &  Boston  Mining  Company ;  that  there- 
after Larkin  was  judicially  declared  to  be  of  unsound  mind 
and  the  defendant  Largey  was  appointed  guardian  of  his  person 
and  estate ;  that  on  the  12th  day  of  May,  1896,  the  plaintiff  pre- 
sented to  the  guardian  his  claim  against  Larkin  upon  the  note, 
which  claim  the  guardian  rejected  by  omitting  to  take  action 
thereon  within  ten  days  after  its  presentation ;  and  that  no  part 
.of  the  note  has  been  paid.  The  defendants  in  their  answer 
denied  that  Lferkin  executed  or  delivered  the  note,  and  alleged 
that  if  Larkin  made  the  note  the  only  consideration  for  it  was 
an  agreement  on  the  part  of  Burton,  the  payee,  to  sell  for  Lar^ 
kin  his  interest  in  the  Tramway  mine  for  the  sum  of  $65,000, 
and  by  such  sale  to  obtain  for  Larkin  that  sum  on  or  before 
the  10th  day  of  May,  1892,  and  to  sell  for  him  his  interest  in 
the  Snohomish  mine  for  the  sum  of  $25,000,  and  upon  such  salo 
to  obtain  for  him  that  sum  on  or  before  the  day  last  mentioned ; 
that  Burton  never  effected  such  sale  of  the  interest  of  Larkin 
in  either  the  Tramway  or  Snohomish  lode  claim  and  never  ob- 
tained for  him  the  price  of  $65,000  for  his  interest  in  the 
Tramway,  nor  the  sum  of  $25,000  for  his  interest  in  the  Sno- 
homish mine;  that  Burton  wholly  failed  to  comply  with  the 
terms  of  his  agreement  to  effect  a  sale  of  the  lode  claims,  where- 
by the  consideration  of  the  note  wholly  failed  and  the  note  is 
without  consideration.  The  answer  contained  another  defense 
which  need  not  be  stated.  In  reply  the  plaintiff  denied  that 
the  consideration  of  the  note  was  in  whole  or  in  part  an  agree- 
ment of  Burton  t(»  sell  for  Larkin  his  interest  in  the  Tramway 
mine  for  $65,000,  and  by  the  sale  to  obtain  for  Larkin  that  sum 
on  or  before  the  10th  day  of  May,  1892,  or  any  other  day,  and 
to  sell  and  obtain  for  Larkin  the  price  of  $25,000  for  his  inter- 
est in  the  Snohomish  lode  claim  on  or  before  May  10,  1892,  or 
any  other  date;  he  denied  that  the  only,  or  any  part  of,  the 
consideration  for  the  note  was  an  agreement  of  Burton  to  sell 
and  obtain  for  Larkin  any  fixed  sum  for  both  or  either  of  the 
mines  or  on  or  before  any  date.    There  was  a  verdict  and  judg- 
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rnent  for  the  defendants.  The  plaintiff  appeals  from  an  order 
refusing  a  new  trial  and  from  the  judgment.  Since  the  taking 
of  the  appeal,  Larkin,  and  Largey,  his  guardian,  have  died  and 
F.  Augustus  Heinze,  as  administrator  of  the  estate  of  Larkin, 
has  been  substituted  in  their  st«ad  as  the  defendant  and  re- 
spondent. 

Although  twenty-three  alleged  errors  are  specified,  the  con- 
sideration of  two  of  them  suffices  to  raise  a  question  the  answer 
to  which  will  obviate  the  necessity  of  determining  any  other 
point.  It  ia  conceded  that  prior  to  May  4,  1893,  Larkin  was 
the  owner  of  an  undivided  two-thirds  interest  in  the  Tramway 
lode  claim  and  of  an  undivided  one-half  interest  in  the  Snoho^ 
mish  lode  claim,  ihe  remaining  interests  being  then  owned  by 
one  McNamara.  Burton,  who  was  called  as  a  witness  for  tha 
plaintiff,  testified  that  "the  foundation  for  the  giving  of  the 
note  in  suit"  was  the  written  leases  and  contracts,  hereinafter 
described,  dated  September  26,  1891,  entered  into  between  Lar* 
kin  and  himself  in  respect  of  the  Snohomish  and  Tramway  lodd 
claims.  Before  these  contracts  were  made  Burton  asked  Larkin 
to  sign  the  note,  which  Larkin  agreed  to  do.  Burton  further 
testifying  that  the  note  was  intended  "as  a  part  of  my  commis- 
sion for  effecting  a  sale  of  the  property  imder  bond."  The 
*Tx)nd"  of  which  he  speaks  consists  of  the  two  contracts  of  Sep- 
tember 26,  1891.  It  further  appeared- that  a  sale  of  his  inter- 
est in  the  Snohomish  and  Tramway  lode  claims  was  made  by 
Larkin  to  the  Butte  &  Boston  Mining  Company  on  the  3d  day 
of  May,  1893,  for  the  sum  of  $22,100,  the  evidence  tending  tc 
prove  that  Burton  assisted  in  bringing  about  the  sale.  The  de- 
fendants then  offered  in  evidence  the  two  leases  and  contracts 
referred  to  by  Burton  in  his  testimony,  made  on  the  26th  day 
of  September,  1891,  five  days  before  the  date  of  the  note  de- 
scribed in  the  complaint,  between  Larkin  and  Burton,  by  which 
Larkin  let  to  Burton  for  a  term  ending  with  the  lOtli  day  of 
May,  1892,  his  interests  in  the  two  mining  claims,  and  in  which 
Larkin  promised  thafr  in  the  event  Burton  should  on  or  before 
the  10th  day  of  May,  1892,  pay  to  him  the  sum  of  $65,000, 
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the  purchase  price  agreed  upon  between  the  parties  for  Larkin's 
interest  in  the  Tramway  lode,  or  the  sum  of  $25,000  for  his 
interest  in  the  Snohomish  lode  claim,  or  the  sum  of  $90,000. 
for  both  interests,  he  would  immediately  upon  receipt  of  the 
money  convey  to  Burton  the  property  so  purchased.  Each  con- 
tract further  provided  that  if  Burton  failed  to  pay  to  Larkin 
the  purchase  price  mentioned  therein  on  or  before  the  10th  day 
of  May,  1892,  Larkin  should  be  absolutely  released  from  ht 
agreement  to  convey  and  should.no  longer  be  held  or  bound 
thereby,  time  being  declared  to  be  of  thft  essence  of  the  agree- 
ment to  convey.  The  time  prescribed  in  the  lease  and  agree 
ment  with  respect  to  the  Snohomish  lode  claim  for  performance 
by  Burton  of  the  conditions  was  extended  so  as  to  include  Octo- 
ber 1,  1892.  The  defendants  also  offered  in  evidence  two  con- 
tracts dated  September  26,  1891,  between  McXamara  and  Bur- 
ton containing  the  same  provisions  as  those  set  out  in  the  con- 
tracts between  Larkin  and  Burton,  except  that  the  interests 
which  McNamara  promised  conditionally  to  convey  were  one- 
half  and  one-third,  respectively,  in  the  Snohomish  and  Tram- 
way lode  claims,  the  price  agreed  upon  therefor  being  $30,000 
for  McNamara's  interest  in  the  Snohomish  and  $80,000  for  his 
interest  in  the  Tramway.  To  the  introduction  of  these  four 
contracts  the  plaintiff  objected  upon  the  grounds  that  they  wer6 
immaterial,  irrelevant  and  incompetent,  and  as  contradicting, 
altering  or  varying  the  note  sued  upon  by  evidence  contained 
in  other  written  agreements  which  do  not  appear  to  have  been 
contemporaneous  therewith.  The  objection  was  overruled,  the 
plaintiff  excepting,  and  the  papers  were  received  in  evidence. 
The  admission  of  these  contracts  is  specified  as  error. 

Whether  the  contracts  between  Burton  and  McNamara  were 
relevant  we  do  not  inquire;  if  irrelevant,  their  admission  did 
not  prejudice  the  plaintiff.  The  contracts  between  Larkin  and 
Burton  of  September  26,  1891,  and  the  contract  or  note  in  suit 
related  to  the  same  matters,  were  between  the  same  parties, 
were  made  as  parts  of  substantially  one  transaction,  and  all  of 
them  were,  therefore,  relevant  and  material.     They  should  be 
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taken  together  as  one  contract.  This  common-law  rule  has  been 
incorporated  into  Section  2207  of  the  Civil  Code.  So  reading 
the  contract  which  is  the  subject  of  the  action,  it  manifestly 
appears  that  the  $5,000  therein  mentioned  was  to  be  paid  b^ 
Larkin  to  Burton  only  in  the  event  that  Larkin's  interest  in  the 
Snohomish  lode  claim  should,  on  or  before  October  1,  1892, 
be  sold  to  or  through  Burton  for  the  sura  of  $25,000,  and  his 
interest  in  the  Tramway  lode  claim  should  be  sold  to  or  through 
Burton  for  the  siun  of  $65,000,  on  or  before  the  10th  day  of 
May,  1892.  There  was  no  evidence  tending  to  prove  that  a  sale 
of  either  interest  was  made  within  the  prescribed  period,  nor 
that  the  purchase  prices  agreed  upon  in  the  contracts  of  Sep- 
tember 26th  were  ever  paid ;  on  the  contrary,  the  only  sale  wa? 
the  one  of  May  4,  1893,  the  purchase  price  of  both  pieces  of 
property  being  $22,100.  Time  was  expressly  declared  to  be  of 
the  essence  of  the  contract  of  sale ;  and  the  payment  of  the  full 
sum  of  $90,000  was  also  a  material  and  essential  part  of  these 
agreements.  For  aught  that  appears  in  the  pleadings  or  evi- 
dence the  conditions  of  the  contracts  of  September  26,  1891, 
had  not  been  performed  by  Burton;  unless  these  conditions 
were  waived  by  Larkin,  or  the  contract  was  modified  or  a  new 
contract  made,  the  plaintiff  failed  to  make  a  case  sufficient  to 
go  to  the  jury.  This  brings  us  to  the  only  other  specification 
of  error  which  need  be  noticed : 

Plaintiff  offert-d  to  prove  by  Burton  that  on  May  4,  1893. 
after  the  sale  w^as  made  to  the  Butte  &  Boston  Mining  Company, 
the  witness  tad  a  conversation  with  Larkin  in  which  Larkin 
acknowledged  the  note  and  promised  to  pay  it.  An  objection 
to  the  offer  as  an  attempt  to  prove  a  contract  other  than  the  one 
sued  upon  was  sustained,  the  plaintiff  excepting.  In  this  there 
was  no  error.  The  subject  of  the  action  was  the  note  of  October 
1, 1891,  which,  as  the  evidence  disclosed,  was  payable  by  Larkiii 
only  upon  the  performance  by  Burton  of  certain  conditions  ex- 
pressed in  two  other  contracts  of  date  September  26,  1891 ;  the 
eauae  of  action  stated  was  the  alleged  breach  by  Larkin  of  the 
supposed  obligation  imposed  upon  him  to  pay  $5,000  upon  s\ 
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sale  being  made  of  his  interests  in  the  mines  at  any  time  when- 
soever and  at  any  price  whatsoever.  The  plaintiff's  offer  was 
an  effort  to  prove  a  subsequent  contract  by  which  Larkin  waived 
the  performance  by  Burton  of  the  conditions  imposed  upon  him, 
and  not  the  contract  upon  which  the  action  was  based.  The 
plaintiff  counted  upon  one  contract  and  sought  to  prove  a  differ- 
ent contract  as  the  basis  of  his  action.  No  new  contract  was 
pleaded,  nor  was  it  alleged  that  Larkin  had  waived  the  per- 
formance of  the  conditions  as  to  time  and  price.  The  allega- 
tions and  proofs  must  correspond.  The  conditional  liability 
of  Larkin  under  the  contracts  of  September  26  and*  the  note  of 
October  1,  1891,  had  ceased  by  the  very  terms  of  the  contracts 
themselves  before  the  day — May  4,  1893 — when  Larkin's  inter- 
ests in  the  lode  claims  were  s©ld  for  $22,100,  instead  of  $90,- 
000.  A  plaintiff  must  recover  for  the  breach  of  the  contract 
forming  the  basis  of  his  action,  and  will  not  be  permitted  tc 
prove  as  his  cause  of  action  the  breach  of  a  different  contract. 
Although  the  evidence  offered  would,  if  received,  have  tended 
to  support  the  averment  that  Larkin  executed  the  note,  yet  this 
could  not  have  aided  the  plaintiff,  for  upon  the  pleadings  and 
admitted  facts  he  was  not  entitled  to  submit  the  case  to  the  jury. 
Though  the  defendants  had  conceded  that  Larkin  made  the  note, 
the  vital  defect  in  the  case  would  still  exist.  The  liability  of 
Larkin  depended  upon  the  performance  or  fulfillment  of  certain 
conditions  by  Burton ;  Burton  confessedly  failed  to  perform 
them. 

Being  of  the  opinion  that  upon  the  evidence  the  plaintiff  did 
not  make,  and  that  under  the  pleadings  and  his  offers  of  evi- 
dence, he  could  not  have  made,  a  sufficient  case  to  go  to  the  jury, 
we  refrain  from  deciding  any  of  the  other  questions  presented 
by  the  record. 

The  judgment  was  clearly  in  favor  of  the  party  entitled  to 
it.  The  order  refusing  a  new  trial  and  the  judgment  are  there- 
fore affirmed. 

Affirmed. 
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STATE,  Respondent,  v.  WHORTON,  Appellant. 

(No.  1.563.) 

26     n 
(Submitted  January  14,  1901.     Decided  January  21,  1901)  ^^  ^^ 

Criminal  Law — Orand  Larceny — Evidence — Instructions. 

1.  Erldence,  In  a  pro&ecution  for  a  grand  larceny,  rcTlewed,  and  held  InsulB- 
dent  to  convict  tbe  defendant,  since  It  raised  no  more  than  a  suspicion 
of  the  alleged  guilt  of  the  defendant. 

2.  In  a  prosecution  for  grand  larceny,  an  Instruction  that  "in  this  case  ^^ere 
is  1^0  allegation  In  the  information  that  the  property  was  In  excess  of  fifty 
dollars ;  therefore  it  must  have  been  taken  from  the  person  of  the  said  G., 
or  else  defendant  must  be  found  not  guilty,'* — though  not  perspicuous, 
correctly  stated  the  law,  when  considered  with  other  Instructions  defining 
grand  larceny. 

Appeal  from  District  Court,  Choteau  County;  Dudley  Du 
hose,  Judge. 

Ben  Whorton  was  convicted  of  grand  larceny,  and  he  ap- 
peals.    Reversed. 

Mr.  Wm.  G.  Downing,  for  Appellant. 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 

Court. 

• 

The  defendant,  Ben  .Whorton,  was  tried  in  the  district  court 
of  Choteau  county  on  the  24th  day  of  February,  1900,  upon  an 
information  charging  him  with  the  crime  of  grand  larceny,  in 
that,  as  it  was  alleged,  he  did  feloniously  steal,  take  and  carry 
away  from  the  person  of  one  George  PuUiam  two  $20  gold 
pieces,  coin  of  the  United  States,  of  the  value  of  $20  each,  the 
property  of  the  said  George  PuUiam. 

The  record  recites  that  the  defendant  was  duly  arraigned,  and 
that,  it  appearing  to  the  court  that  he  was  without  means  and 
without  counsel,  the  court  assigned  counsel  to  defend  him ;  that 
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thereafter,  it  appearing  that  the  court  had  been  misinformed 
as  to  the  poverty  of  the  defendant,  the  court  revoked  its  order 
assigning  counsel:  that,  as  appears  from  the  record,  the  case 
was  on  February  23d  set  for  trial ;  that,  the  cause  coming  up  foi 
trial  on  the  24th,  the  defendant  elected  to  go  to  trial  without 
counsel,  and,  the  jury  being  duly  impaneled  and  sworn,  the 
cause  proceeded  to  trial,  and,  being  submitted  to  the  jury,  the 
defendant  was  convicted,  and  sentenced  to  a  term  of  eight  yeara 
in  the  state's  prison. 

The  defendant  having  employed  counsel  after  conviction,  a 
motion  for  a  new  trial  was  duly  made,  heard,  and  denied,  and 
an  appeal  taken  from  the  judgment  and  the  order  denying  sucli 
new  trial. 

The  points  relied  upon  by  counsel  in  his  brief  and  argument 
are  as  follows:  (1)  That  the  verdict  is  contrary  to  the  law  and 
evidence;  (2)  that  the  defendant  was  not  arraigned  as  required 
by  law;  (3)  that  the  defendant  was  not  represented  by  counsel 
at  the  trial;  and  (4)  that  instruction  No.  7  was  against  the  law. 

This  Court  is  of  the  opinion  that  the  verdict  of  guilty  is  not 
supported  by  the  evidence.  Without  considering  the  evidence 
which  is  favorable  to  the  defendant,  but  taking  into  considera- 
tion that  only  which  might  tend  to  prove  his  guilt,  it  appears 
therefrom  that  on  the  day  of  the  alleged  crime  the  prosecuting 
witness,  George  PuUiam,  and  the  defendant  had  been  in  a 
saloon  together  at  Fort  Benton,  where  the  defendant  had  been 
"hanging  aroimd"  Pulliam,  and  where  they  had  been  gambling 
together,  and  where  the  prosecuting  witness  exhibited  certain 
$20  gold  pieces  and  other  money  to  several  persons,  including 
the  defendant ;  that  in  the  night  of  the  same  day  the  prosecut- 
ing witness  engaged  in  a  scuffle  with  some  one  not  the  defend- 
ant, severely  injuring  his  leg,  so  that  it  was  necessary  to  take 
him  to  the  hospital,  that  he  was  carried  in  a  wagon  which 
had  a  seat  running  lengthwise  on  each  side  thereof;  that  de- 
fendant went  with  the  surgeon  and  the  prosecuting  witness, 
holding  the  head  and  shoulders  of  the  latter  while  the  doctoi 
held  the  foot  and  ankle  of  the  injured  man ;  that,  arriving  at  the 
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hospital,  the  doctor  went  to  the  building  to  inform  the  nurse, 
and  while  he  was  gone  the  defendant  asked  the  prosecuting  wit- 
ness to  give  him  some  money  "to  eat  on ;"  that  the  prosecuting 
witness  said  that  he  would  give  him  some  money  after  he  got 
over  his  pain ;  that  defendant  was  "pretty  handy  there"  in  the 
room  until  the  leg  was  set;  that  the  prosecuting  witness  had 
two  $20  gold  pieces  loose  in  the  pocket  of  his  mackinaw,  and 
one  $20  gold  piece  in  his  purse  besides;  that  the  prosecuting 
witness  found  his  two  $20  gold  pieces  were  missing  and  gone 
about  half  an  hour  after  his  leg  was  set  at  the  hospital ;  that  two 
or  three  days  thereafter  the  defendant  was  seen  to  have  "a  lot 
of  bills"  and  two  $20  gold  pieces,  which  he  was  "flourishing 
around;"  and  that  on  the  day  of  the  accident,  and  before,  de- 
fendant had  been  heard  to  make  statements  showing  that  he 
was  without  money.  These  appear  to  be  all  of  the  incriminat- 
ing facts. 

The  Court  is  of  the  opinion  that  this  evidence  does  not  raise 
more  than  a  suspicion  of  the  alleged  guilt  of  the  defendant,  and 
that  the  defendant  should  not  have  been  convicted  thereon. 

Instruction  Xo.  7,  complained  of  ,  is  as  follows,  to-wit:  "In 
this  case  there  is  no  allegaflon  in  the  information  that  tht 
property  was  in  excess  of  fifty  dollars ;  therefore  it  must  have 
been  taken  from  the  person  of  the  said  George  PuUiam,  or  else 
the  defendant  must  be  found  not  guilty."  When  read  with  th( 
instructions  defining  grand  larceny,  instruction  No.  7  correctly 
states  the  law,  but  is  not,  perhaps,  a  model  as  to  the  style  of 
language  used  to  express  the  idea  intended  to  be  conveyed  to  the 
jury,  and  upon  a  new  trial  may  well  be  remodeled  by  the  court. 

As  the  other  questions  raised  are  not  likely  to  arise  upon  a 
new  trial,  they  are  not  passed  upon  in  this  opinion. 

The  judgment  and  order  appealed  from  are  therefore  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  Remanded. 
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MUKRAY  BT  AL.,  Appellants,  v.  MONTANA  LUMBER 
AND  MANUFACTURING  CO.,  Respondent. 

(No.  1,247.) 
(Submitted  October  5,  1900.     Decided  January  28,  1»01.) 

Public  Lands — Mining  Claims — Certificate  of  Purchase — 
Patents  —  Trusts  —  Ejectment  —  Defenses  —  Evidence  — 
Appeal — Rides  of  Supreme  Court — Briefs — Assignment  of 
Error. 


1.  Where  appellant's  brief, — filed  while  former  roles  were  still  in  force, — 
contains  assignments  of  error  which  fall  to  comply  with  the  requirements 
of  the  former,  as  well  as  the  present,  rules,  such  assignments  will  not  be 
considered. 

2.  Where  an  assignment  of  error  in  appellant's  brief,  tnough  fatally  defective 
under  the  rules  in  force  when  the  brief  was  filed,  yet  so  far  complies  with 
the  present  rules  as  to  enable  the  Supreme  Court  to  examine  the  questions 
raised  by  it  without  additional  labor,  the  Court  will  waive  such 'defect 

8.  Where  assignments  of  error  are  not  referred  to  in  the  argument  in  appel- 
lant's brief,  the  Court  will  assume  that  counsel  for  appellant  considered 
tuem  without  merit. 

4.  The  courts  will  exercise  their  equitable  powers  to  control  and  limit  the 
operation  of  a  patent  as  between  adverse  claimants  whenever  It  is  made  to 
appear  that  by  a  mistaken  application  of  the  law  to  the  facts  by  the  officers 
of  the  land  department  the  patent  has  been  issued  to  the  wrong  person, 
or  when  the  holder  of  the  legal  title  under  It  has  obtasned  it  by  fraud  upon 
the  rights  of  one  who  is  entitled  to  it. 

5.  A  certificate  of  purchase  Issued  by  the  government  is  evidence  that  the 
party  receiving  it  had  complied  with  all  the  conditions  prescribed  by  law. 
and  that  he  had  acquired  a  vested  interest  in  the  land  covered  by  the  cer- 
tificate. 

6.  The  land  covered  by  a  certificate  of  purchase,  immediately  on  the  issuance 
thereof,  becomes  segregated  from  the  mass  of  the  puoilc  lands,  and  it  is 
not  subject  to  entry  by  any  one  else,  and  the  oflicors  or  the  land  department 
have  no  right  to  convey  said  land  to  any  one  else,  so  long  as  the  certificate 
is  outstanding. 

7.  Where  plaintiff  brings  ejectment  to  recover  a  mining  ciaim,  and  the  defend- 
ant offers  evidence  of  a  superior  claim,  and  that  plaintiff  wrongfully  ob- 
tained the  patent  thereto,  and  holds  the  property  in  trust  for  defendant, 
it  Is  not  error  to  refuse  to  strike  out  such  evidence  for  insufficiency,  but 
the  proper  method  is  to  move  to  direct  a  verdict. 

8.  Where  ejectment  is  brought  to  recover  a  mining  cialm  which  has  been 
patented  to  the  plaintiff,  the  defendant  may  show  as  a  defense  thereto  that 
he  had  purchased  a  prior  claim  thereto,  and  was  entitled  to  a  patent  there- 
for, but  that  his  vendor  afterwards  wrongfully  conveyed  the  same  property 
to  a  third  person,  who  relinquished  the  claim  to  the  government,  which  en- 
abled plaintiff  to  obtain  title  to  the  property. 

9.  Where  defendant  in  ejectment  for  a  mining  claim  patented  to  plaintiff 
claims  under  a  prior  claim  purchased  from  one  who  received  a  certificate 
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of  purchase  therefor,  he  may  show  that  plaintiff's  patent  was  wrongfully 
procured,  though  his  vendor  did  not  adverse  the  ejector's  application. 
10.    Where  evidence  offered  by  defendant  is  admissible  against  one  plaintiff,  but 
not  against  another,  the  latter  cannot  complain  of  the  refusal  of  the  court 
to  strike  out  such  evidence. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind^ 
say.  Judge. 

Ejectment  by  James  A.  Murray  and  Home  Investment  and 
Kealty  Co.  against  the  Montana  Lumber  &  Manufacturing  Com- 
pany. From  a  judgment  in  favor  of  the  defendant,  and  from 
an  order  denying  a  new  trial,  the  plaintiffa  appeal.    Affirmed. 

Statement  of  the  Case. 

Action  in  ejectment  to  recover  possession  of  a  portion  of  the 
Kailroad  lode  mining  claim,  situate  in  Silver  Bow  county,  and 
designated  as  mineral  entry  No.  1,594.  The  complaint  is  in 
the  ordinary  form,  alleging  title  and  right  of  possession  in  plain- 
tiffs, and  ouster  by  defendant.  The  answer  denies  title  and 
right  of  possession  in  plaintiffs,  admits  that  defendant  is  in 
possession,  and  then  proceeds,  by  way  of  equitable  counterclaim, 
to  allege  facts  upon  which  defendant  demands  a  decree  declar- 
ing the  plaintiffs  are  trustees  of  the  legal  title  for  its  benefit, 
and  requiring  them  to  convey  the  same  to  it  by  suitable  convey- 
ance. To  the  counterclaim  replication  is  made,  denying  many 
of  the  allegations  made  therein,  admitting  others,  and  averring 
that  defendant  should  not  be  heard  to  set  up  any  claim  to  the 
title,  because  no  adverse  claim  had  been  made  by  defendant 
during  the  period  of  publication  under  Murray's  application 
for  patent ;  and  upon  the  issues  thus  raised  a  trial  was  had  to  a 
jury  which  ^rendered  a  general  verdict  for  plaintiffs,  with  spec- 
ial findings  as  to  the  facta  stated  in  the  counterclaim.  There 
upon  the  court,  on  motion  of  defendant,  rejected  the  general 
verdict  and  certain  of  the  special  findings,  approved  the  others, 
and  entered  judgment  thereon  in  favor  of  the  defendant  for  the 
relief  demanded. 

The  facts  set  forth  by  defendant  and  found  by  the  jury  may 
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MUKRAY  BT  AL.,  Appellants,  v.  MONTANA  LUMBEi; 
AND  MANUFACTURING  CO.,  Respondent. 

(No.  1,247.) 
(Submitted  October  5.  1900.     Decided  January  28,  1»01.) 

Public  Lands — Mining  Claims — Certificate  of  Purchase — 
Patents  —  Trusts  —  Ejectment  —  Defenses  —  Evidence  — 
Appeal — Rides  of  Supreme  Court — Briefs — Assignment  of 
Error. 


1.  Where  appellant's  brief, — filled  while  former  rules  were  stlil  in  force,— 
contains  assignments  of  error  which  fail  to  comply  with  the  requirements 
of  the  former,  as  well  as  the  present,  rules,  such  assignments  will  not  be 
considered. 

2.  Where  an  assignment  of  error  in  appellant's  brief,  tnough  fatally  defective 
under  the  rules  in  force  when  the  brief  was  filed,  yet  so  far  complies  with 
the  present  rules  as  to  enable  the  Supreme  Court  to  examine  the  questions 
raised  by  it  without  additional  labor,  the  Court  will  waive  such  defect. 

8.  Where  assignments  of  error  are  not  referred  to  in  the  argument  in  appel- 
lant's brief,  the  Court  will  assume  that  counsel  for  appellant  considered 
tiiem  without  merit. 

4.  The  courts  will  exercise  their  equitable  powers  to  control  and  limit  the 
operation  of  a  patent  as  between  adverse  claimants  whenever  it  is  made  to 
appear  that  by  a  mistaken  application  of  the  law  to  tiie  facts  by  the  officers 
of  the  land  department  the  patent  has  been  issued  lo  the  wrong  person, 
or  when  the  holder  of  the  legal  title  under  it  has  obtained  it  by  fraud  upon 
the  rights  of  one  who  is  entitled  to  it. 

5.  A  certificate  of  purchase  issued  by  the  government  is  evidence  that  the 
party  receiving  it  had  complied  with  all  the  conditions  prescribed  by  law. 
and  that  he  had  acquired  a  vested  Interest  In  the  land  covered  by  the  cer- 
tificate. 

6.  The  land  covered  by  a  certificate  of  purchase,  immediately  on  the  Issuance 
thereof,  becomes  segregated  from  the  mass  of  the  puollc  lands,  and  it  is 
not  subject  to  entry  by  any  one  else,  and  the  officers  ot  the  land  department 
have  no  right  to  convey  said  land  to  any  one  else,  so  long  as  the  certificate 
Is  outstanding. 

7.  Where  plaintiff  brings  ejectment  to  recover  a  mining  cialm,  and  the  defend- 
ant offers  evidence  of  a  superior  claim,  and  that  plaintiff  wrongfully  ob- 
tained the  patent  thereto,  and  holds  the  property  In  trust  for  defendant. 
It  Is  not  error  to  refuse  to  strike  out  such  evidence  for  insufficiency,  but 
the  proper  method  is  to  move  to  direct  a  verdict. 

8.  Where  ejectment  is  brought  to  recover  a  mining  ciaim  which  has  been 
patented  to  the  plaintiff,  the  defendant  may  show  as  a  defense  thereto  that 
he  had  purchased  a  prior  claim  thereto,  and  was  entitled  to  a  patent  there- 
for, but  that  his  vendor  afterwards  wrongfully  conveyed  the  same  property 
to  a  third  person,  who  relinquished  the  claim  to  the  government,  which  en- 
abled plaintiff  to  obtain  title  to  the  property. 

9.  Where  defendant  In  ejectment  for  a  mining  claim  patented  to  plaintiff 
claims  under  a  prior  claim  purchased  from  one  who  received  a  certificate 
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of  purchase  therefor,  he  may  show  that  plaintiff's  patent  was  wrongfully 
procured,  though  his  vendor  did  not  adverse  the  ejector's  application. 
10.    Where  evidence  offered  by  defendant  is  admissible  against  one  plaintiff,  but 
not  against  another,  the  latter  cannot  complain  of  the  refusal  of  the  court 
to  strike  out  such  evidence. 

Appeal  from  District  Court,  Silver  Bow  County;  John  lAnd^ 
say.  Judge. 

Ejectment  by  James  A.  Murray  and  Home  Investment  and 
Realty  Co.  against  the  Montana  Lumber  &  Manufacturing  Com- 
pany. From  a  judgment  in  favor  of  the  defendant,  and  from 
an  order  denying  a  new  trial,  the  plaintiffs  appeal.    Affirmed. 

Statement  of  the  Case. 

Action  in  ejectment  to  recover  possession  of  a  portion  of  the 
Kailroad  lode  mining  claim,  situate  in  Silver  Bow  county,  and 
designated  as  mineral  entry  No.  1,594.  The  complaint  is  in 
the  ordinary  form,  alleging  title  and  right  of  possession  in  plain- 
tiffs, and  ouster  by  defendant.  The  answer  denies  title  and 
right  of  possession  in  plaintiffs,  admits  that  defendant  is  in 
possession,  and  then  proceeds,  by  way  of  equitable  counterclaim, 
to  allege  facts  upon  which  defendant  demands  a  decree  declar- 
ing the  plaintiffs  are  trustees  of  the  legal  title  for  its  benefit, 
and  requiring  them  to  convey  the  same  to  it  by  suitable  convey- 
ance. To  the  counterclaim  replication  is  made,  denying  many 
of  the  allegations  made  therein,  admitting  others,  and  averring 
that  defendant  should  not  be  heard  to  set  up  any  claim  to  the 
title,  because  no  adverse  claim  had  been  made  by  defendant 
during  the  period  of  publication  under  Murray's  application 
for  patent ;  and  upon  the  issues  thus  raised  a  trial  was  had  to  8 
jury  which  ^rendered  a  general  verdict  for  plaintiffs,  with  spec- 
ial findings  as  to  the  facts  stated  in  the  counterclaim.  There 
upon  the  court,  on  motion  of  defendant,  rejected  the  general 
verdict  and  certain  of  the  special  findings,  approved  the  others, 
and  entered  judgment  thereon  in  favor  of  the  defendant  for  the 
relief  demanded. 

The  facts  set  forth  by  defendant  and  found  by  the  jury  may 
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be  stated  substantially  as  follows :  On  June  24,  1880,  one  John 
Noyes  and  his  wife,  Elmira,  under  a  location  made  on  Oetobei 
27,  1879,  applied  to  the  United  States  for  a  patent  to  the  Placei 
mining  claim  through  the  United  States  land  office  at  Helena ; 
and  thereafter  such  proceedings  were  had  in  pursuance  of  thi:i 
application  that  on  February  26,  1886,  they  paid  the  purchase 
price  to  the  government,  and  received  a  certificate  of  purchase. 
This  claim  was  designated  as  mineral  application  No.  787  and 
mineral  entry  No.  1,347.  On  January  30,  Noyes  and  wife 
conveyed  the  whole  of  the  claim  to  James  W.  Forbis.  On  No- 
vember 28,  1888,  the  same  grantors,  in  conjunction  with  one 
Upton  and  his  wife,  again  e:^ecuted  a  deed  to  the  same  property 
to  the  said  Forbis;  and  on  May  4,  1889,  said  Forbis  and  hit 
wife  conveyed  the  portion  thereof  in  controversy  herein  to  the 
defendant,  which  thereupon  entered  into  possession.  Theae 
various  conveyances  were  properly  acknowledged  and  recorded 
with  the  county  clerk  of  Silver  Bow  county.     On  August  1, 

1887,  the  plaintiff  Murray  applied  to  the  United*  States  land 
department  for  a  patent  to  the  Railroad  lode  mining  claim,  un- 
der a  location  thereof  made  on  October  29,  1881.    The  applica 
tion  proceeded  to  entry,  but,  pending  the  approval  of  the  entry 
by  the  commissioner  of  the  general  land  office,  and  on  June  16, 

1888,  it  was  discovered  by  that  officer  that  there  was  a  conflict 
between  the  Placer  claim  and  the  Railroad  lode  claim ;  and,  it 
appearing  that  the  latter  had  been  located  after  the  patent  for 
the  former  had  been  applied  for,  it  was  ordered  that  the  entry 
of  the  latter  be  held  for  cancellation  to  the  extent  of  7.18  acres, 
the  area  of  the  conflict.     So  the  matter  stood  until  August  21, 

1889,  when  the  commissioner  of  the  general  land  office  ordered 
a  hearing  in  the  land  office  at  Helena  as  to  the  merits  of  the  con- 
flict. The  proof  upon  this  hearing  was  taken,  but  before  the 
controversv  was  decided  there  w^as  filed  in  the  land  office  at 
Helena  a  paper,  dated  September  2,  1890,  purporting  to  be  a 
relinquishment  to  the  United  States  of  the  conflicting  area,  by 
one  George  H.  Casey  and  one  Charles  S.  Warren  and  wife, 
together  with  an  abstract  of  the  title  showing  the  conveyances 


25  Mont]  MujjRAY  v.  Mont.  L.  &  M.  Co.  17 

from  Noyes  and  wife  to  Jamea  W.  Forbis,  heretofore  men- 
tioned, and  one  from  James  W.  Forbis  and  wife,  dated  July  8, 

1890,  to  said  Warren  and  Casey.  These  papers  were  trans- 
mitted to  the  department  at  Washington.  Thereupon  such  pro- 
ceedings were  had  in  the  general  land  office,  that  on  January  24, 

1891,  the  Eailroad  claim  was  passed  to  patent,  including  the 
area  in  conflict  between  it  and  the  Placer  claim ;  the  patent  be- 
ing issued  on  March  20,  1891.  On  June  28,  1894,  Murray  con- 
veyed an  undivided  fourth  interest  in  the  claim  to  his  co-plain- 
tiflF,  and  it  is  now  held  by  them  in  common. 

The  evidence  further  showed  that  the  portion  of  the  Kail 
road  lode  claim  in  controversy  here  was  included  in  the  area  in 
conflict  between  this  claim  and  the  Placer  claim.  There  was  no 
proof  tending  to  show  that  Noyes  and  wife,  or  the  defendant, 
adversed  the  claim  of  Murray  in  the  land  office  at  Helena  pend- 
ing his  application  for  patent. 

The  plaintiffs  have  appealed  from  the  judgment  and  an  order 
denying  them  a  new  trial. 

J/r.  Finnic  11*.  Ila.skiris  and  Mi\  John  W.  Cotter,  for  A|>- 
pellants. 

Assuming  that  defendant  had  some  right  to  the  ground  in 
i-ontroversy  under  mineral  entry  Xo.  1,347,  yet  that  right 
should  come  through  Xoyes,  aa  he  was  the  applicant  for  tho 
patent  and  had  control  of  the  patent  proceedings.  Xoyes,  being 
the  claimant  of  the  ground  in  controversy,  might  release  and 
Avaive  his  adverse  claim.  (2  Lind.,  Mines,  Sec.  776 ;  Richmond 
Miiu  Co,  r.  Rose,  114  U.  S.  576,  L.  Ed.  273,  276.)  Assuming, 
however,  that  there  was  no  authorization  by  either  defendant 
or  Noyes,  yet  it  io  not  shown  that  Murray  had  any  notice  of  the 
issuance  of  the  receiver's  receipt  to  either  of  them,  and,  hence, 
he  did  not  take  subject  to  their  equitable  claims,  unless  such 
notice  was  brought  home  to  him.  {Lindsey  v.  Ilawes,  2  Black 
(U.  S.),  554,  L.  Ed.  265;  Stark  r.  Starr,  6  Wall.  402,  L.  Ed^ 
025,  930.)  The  record  of  the  deed  from  Forbis  to  the  defend 
Vol.  xxv~2 
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ant  for  the  ground  in  controversy  was  not  notice  to  Murray  ot 
to  the  Home  Investment  &  Realty  Company,  as  they  were  not 
purchases  under  the  same  grantor.  (1  Devlin,  Deeds,  Sees. 
713,  714;  Long  v.  Dollarhide,  24  Cal.  218;  Eager  v.  Spect,  52 
Cal.  579;  Roberts  v.  Bourne  (Me.),  39  Am.  Dec.  614.)  It  not 
being  shown  in  the  case  that  Noyes  did  not  authorize  a  relin- 
quishment of  the  ground  in  controversy,  the  defendant  har 
failed  to  show  itself  entitled  to  the  patent  title,  and  hence  it  is 
not  in  a  position  to  have  Murray  decreed  a  trustee.  (Meyendorf 
V.  Frohner,  3  Mont.  282,  322.) 

Upon  the  trial  the  defendant  offered  in  evidence  a  certified 
<5opy  of  the  receiver's  receipt  issued  to  Noyea,  which  was  ob- 
jected to  as  incompetent,  irrelevant  and  immaterial,  for  the  rea- 
son that  the  record  shows  that  a  patent  was  issued  to  Murray 
for  the  Railroad  lode  claim  after  the  issuance  of  the  receipt, 
and  there  is  no  proof  of  any  adverse  claim  or  suit  instituted 
against  Murray's  application,  and  that  they  are  barred  and  es- 
topped from  asserting  any  claim  to  the  property  at  this  tim8> 
The  patent  of  tho  United  States  may  be  relied  upon  for  peace 
and  security.  {Eureka  Mih.  Co.  v.  Richmond  Min.  Co.,  4  Saw# 
302,  9  Mor.  M.  R.  578.)  The  doctrine  of  res  adjudicata  should 
be  rigorously  applied  to  the  litigation  brought  to  test  the  righ* 
to  the  issue  of  a  patent.  {Ji20  Min.  Co.  v.  Bullion  Min.  Co., 
3  Saw.  634,  11  Mor.  M.  R.  608.)  A  patent  cannot  be  collator 
ally  attacked  for  fraud.  {Meyendorf  v.  Frohner,  3  Mont.  282, 
321 ;  Boggs  v.  Merced  Min.  Co.,  14  Cal.  279,  10  Mor.  M.  R. 
334;  United  States  v.  Marshall  S.  Min.  Co.,  129  U.  S.  579,  L. 
Ed.  734,  16  Mor.  M.  R.  205;  Steel  v.  St.  Louis,  etc.,  Co.,  106 
U.  S.  447,  L.  Ed.  226 ;  Gale  v.  Best,  78  Cal.  235. 

Defendant  waived  its  rights,  both  legal  and  equitable,  in  the 
property  by  not  adversing  the  Railroad  lode  claim  application 
for  a  patent  (U.  S.  Rev.  Stat.  Sees.  2325,2326 ;  Moxon  v.  Wil- 
kinson,2  Mont. 421;  Meyendorf  Y.Frohner,S  Mont.  282;  Raunr 
heirn  v.  Dahl,  6  Mont.  167;  Butte  Hardware  Co.  v.  Cobban,  12 
Mont.  351 ;  Black  v.  Elkhorn  Min.  Co.,  49  Fed.  Rep.  549;JS?w- 
reka  Min.  Co.  v.  Richmond  Min.  Co.,  supra;  Richmond  Min, 
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Ca.  V.  BosCj  supra 'y  Ovnllim  v.  Donnellan,  115  U.  S.  45,  L.  Ed. 
348;  DaU  v.  Baunheim,  132  U.  S.  260,  L.  Ed.  324;  Turner  v 
Sawyer,  150  U.  S.  578,  L.  Ed.  1189;  Hamilton  v.  Southern 
Nev.  Min,  Co,,  38  Fed.  Rep.  562,  15  Mor.  M.  R.  314,  318 ;  2 
Lind.  Mines,  Sees.  742  (note),  777.) 

"A  person  claiming  possession  adverse  to  the  locator  of  a 
mining  claim  cannot  delay  until  the  patent  ia  issued,  and  then, 
without  attacking  the  patent,  claim  by  virtue  of  prior  posses 
sion.  The  patent  concludes  and  bars  the  rights  which  he  hat 
neglected,  within  the  time  provided  by  law,  to  assent."  {Talhoti 
V.  King,  6  Mont.  76,  102-103 ;  Hamilton  v.  So.  Nei>.  Min.  Co., 
33  Fed.  526.)  Defendant  offered  in  evidence  a  copy  of  a  letter. 
dated  January  24,  1891,  from  the  commissioner  of  the  general 
land  office  to  the  register  and  receiver  of  the  local  land  office, 
showing  the  disposition  of  the  conflict  referred  to  in  the  letter 
dated  October  6,  1890.  To  this  offer  plaintiffs  objected,  on  the 
ground  that  it  was  incompetent,  irrelevant  and  immaterial  for 
any  purpose,  for  the  reason  that  it  purports  to  be  a  relinquish- 
ment on  the  part  of  Murray  of  all  of  that  part  of  the  Railroad 
lode  claim  in  conflict  with  the  Mary  Louise  lode  claim,  which 
objection  was  overruled.  There  was  no  issue  in  this  case  as  to 
liny  conflict  between  the  Mary  Louise  and  the  Railroad  lode 
claims,  but  the  issue  was  confined  strictlv  to  the  conflict  be- 
tween  plaintiffs  and  defendant.  We  submit  that  this  evidence 
was  entirely  incompetent  and  immaterial  for  any  purpose.  (1 
Jones  on  Evidence,  Sees.  136-140,  and  authorities  cited.) 

Mr.  F.  T.  McBride  and  Mr.  E.  N.  Hanvood,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  Court. 

1.  The  brief  of  appellants  was  filed  while  the  rules  of  this 
Court  promulgated  in  1896  were  still  in  force.  Five  errors  are 
assigned  therein.  Three  of  these  assignments  arc  i)redicate<l 
upon  rulings  upor  the  admission  and  rejection  of  certain  evi- 
dence.    The  first  and  second  of  them  we  cannot  consider,  for 
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the  reason  that  they  neither  set  out  the  substance  of  the  evidence 
upon  which  the  rulings  were  made,  as  required  by  Rule  V,  Sec. 
3,  Subd.  2  (16  Mont.  695,  44  Pac.  vii),  nor  refer  to  the  pages 
and  marginal  numbers  in  that  portion  of  the  transcript  contain- 
ing the  evidence,  as  required  by  the  rules  now  in  force  (Eule 
X,  Sec.  3,  Subd.  "b,"  22  Mont,  xxxiv,  57  Pac. 
vii).  The  third  assignment,  while  not  meeting  the 
requirements  of  the  old  rule,  so  far  complies  with 
the  '  present  rule,  by  references  to  the  transcript,  as 
to  enable  us  to  examine  the  questions  raised  by  it  without  addi- 
tional labor.  We  shall,  therefore,  waive  the  defect,  which  would 
otherwise  be  fatal,  and  treat  the  brief  as  if  filed  under  the  rule 
now  in  force.  The  remaining  two  assignments  arc  not  referro'? 
to  in  the  part  of  the  brief  devoted  to  the  argument.  We  theie- 
fore  assume  that  coimsel  for  appellants  considered  them  with- 
out merit. 

2.  At  the  trial,  plaintiffs  rested  the  case  upon  the  MnrraA' 
patent,  the  conveyance  from  Murray  to  his  co-plaintiff,  and  evi- 
dence of  the  rental  value  of  the  property  during  its  occupation 
by  defendant  subsequent  to  the  date  of  the  patent.  Thereupon 
defendant  offered  evidence  of  the  other  facts  set  forth  in  the 
statement.  Objection  was  interposed  to  all  of  it  on  the  ground 
that  it  was  incompetent,,  immaterial  and  irrelevant.  When  de- 
fendant rested,  plaintiffs  moved  the  court  to  strike  it  all  from 
the  record  on  the  same  grounds  as  those  stated  in  the  objection. 
The  specific  objection  urged  was  that  there  was  an  absence  of 
other  evidence  showing  that  an  adverse  claim  or  suit  had  l>een 
instituted  by  ^Noyes  and  wife,  or  defendant,  against  Murray's 
application  for  a  patent;  that  at  the  time  Murray  entered  the 
Railroad  claim  he  had  actual  notice  of  the  condition  of  the  title 
to  the  Placer  claim,  and  that  the  Home  Investment  &  Realtv 
Company  took  its  interest  with  notice;  and,  therefore,  that  the 
facts  shown  by  defendant  tended  in  no  way  to  establish  a  trust 
in  plaintiffs  in  its  favor.  Error  is  assigned  upon  the  action  of 
the  court  in  overruling  tlie  objection  and  motion. 

The  objection  to  tliis  evidence  goes  to  its  sufliciency,  rather 
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than  to  any  legal  ground  for  its  exclusion  from  consideration ; 
for  it  is  assumed  that,  if  the  evidence  whicli  plaintiffs  asserted 
was  wanting  had  been  introduced  by  defendant,  it  would  have 
been  entitle<l  to  the  relief  sought  in  its  counterclaim.  And  this 
is  undoubtedly  a  correct  assumption,  for  whenever  one  person 
Avro/igfully  obtains  title  to  land  which  in  equity  and  good  con- 
science belongs  to  another,  whether  it  be  done  in  good  faith  or 
not,  he  is  properly  chargeable  as  trustee  for  the  benefit  of  such 
other  person.  The  principle  applies  to  proceedings  by  which 
patent  is  obtained  from  the  United  States,  as  well  as  to  deal- 
ings between  private  individuals;  and  the  courts  have  readily 
exercised  their  equitable  powers  to  control  and  limit  the  oper- 
ation of  the  patent  as  between  adverse  claimants  whenever  it 
has  been  made  to  appear  that  by  a  mistaken  application  of  the 
law  to  the  facts  of  the  case  by  the  officers  of  the  land  department 
the  patent  has  been  issued  to  the  wrong  person,  or  when  the 
holder  of  the  legal  title  under  it  has  obtained  it  by  a  fraud  upon 
the  rights  of  one  who  is  entitled  to  it.  {Meyendorf  v.  FrohneVj 
3  Mont.  p.  322 ;  Hermocilla  v.  Iluhhell,  89  Cal.  5,  26  Pac.  611 ; 
South  End  Mining  Co.  v.  Tinney,  22  Nev.  27,  35  Pac.  89 ;  Ber- 
nier  v.  Bemier,  147  U.  S.  242,  13  Sup.  Ct.  244,  37  L.  Ed.  162 ; 
Lindsey  v.  Hawes,  2  Black  554,  17  L.  Ed.  265;  Cornelius  v. 
Kesseh  128  U.  S.  456,  9  Sup.  Ct.  122,  32  L.  Ed.  482 ;  and  casea 
cited  in  Power  v.  Sla,  24  Mont.  243,  61  Pac.  468.)  The  party 
claiming  to  be  the  rightful  owner  must  show,  of  course,  that 
he  stood  in  such  a  relation  to  the  government  at  the  time  the 
patent  was  issued  that  he  w^aa  entitled  to  demand  it;  but,  v/bon 
this  has  been  made  to  appear,  the  mere  fact  that  the  patent  has 
been  issued  to  another  in  no  way  impairs  his  right  to  be  declared 
the  owner. 

The  evidence  sought  to  be  excluded  by  the  objection  was 
clearly  admissible  as  tending  to  show  that  the  defendant  was 
entitled  to  the  relief  demanded.  That  it  fell  short  (if  su^i 
were  the  fact)  of  establishing  all  the  facts  necessary  to  justify 
the  trial  court  in  granting  this  relief  is  no  reason  why  it  should 
have  been  excluded  in  the  first  place,  or  striaken  from  the  record 
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at  the  close  of  defendant's  case.  From  the  point  of  view  of 
plaintiffs,  the  proper  method  of  attaining  the  end  s<.night  by 
the  objection  and  motion,  viz.,  the  exclusion  from  consideration 
by  the  court  and  jury  of  the  evidence  introduced  by  the  defend- 
ant, on  the  ground  that  it  was  insufficient  because  of  its  failure 
in  the  particular  mentioned, — ^\vould  have  been,  we  think,  to  re- 
quest the  court  to  direct  a  verdict  for  the  plaintiffs  upon  the 
main  issue,  and  to  submit  to  the  jury  the  question  of  damages 
only.  However  this  may  be  from  any  view,  the  rulings  were 
correct. 

It  was  not  necessary  for  the  defendant  to  show  that 
Noyes  and  wife,  or  defendant,  had  prosecuted  successfully  ad- 
verse proceedings  against  Murray's  application  for  patent. 
Xoyes  and  wife  had  already  gone  through  all  the  regular  pro- 
ceedings to  obtain  a  patent,  and  had  received  a  certificate  of 
purchase.  This  was  evidence  that  they  had  complied  with  all 
the  conditions  prescribed  by  law,  and  that  they  had  acquired  a 
vested  interest  in  the  land  embraced  in  the  Placer  claim.  The 
public  faith  was  thus  pledged  to  them,  as  well  as  their  grantees, 
and  thereafter  the  officers  of  the  land  department  had  no  right 
to  convey  to  anyone  else,  so  long  as  the  certificate  was  outstand- 
ing. (Lindley  on  Mines,  Sec.  771 ;  Wirth  v.  Branson,  98  U.  S. 
118,  25  L.  Ed.  86.)  The  lands  covered  by  the  certificate  imme- 
diately upon  its  issuance  became  segregated  from  the  mass  of 
public  lands,  and  were  not  subject  to  entry  by  any  one  else. 
The  right  to  the  patent  thus  became  vested  in  Ifoyes  and  wife, 
and  thereafter  the  title  stood  as  if  the  patent  had  already 
issued.  The  mere  delay  in  its  issuance  did  not  subject  them, 
or  their  grantees,  to  additional  burdens,  or  expose  them  to  as- 
saults of  third  parties.  (Benson  Mining  &  Smelting  Co,  v. 
Alta  Mining  and  Smelting  Co.,  145  U.  S.  428,  12  Sup.  Ct.  877, 
86  L.  Ed.  762 ;  Starh  v.  Starrs,  6  Wall.  402,  18  L.  Ed.  925 ;  also 
authorities  last  cited.)  Neither  their  rights  nor  those  of  the 
grantees  were  affected  by  proceedings  in  the  land  department, 
in  which  it  appears  they  took  no  part. 

Conceding,  for  the  sake  of  argument,  that,  in  the  absence  of 
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evidence  showing  that  Murray  had  notice  of  the  rights  of  Noyes 
and  wife  at  the  time  his  patent  to  the  Baibroad  lode  claim  was 
issned,  his  title  to  the  portion  embraced  in  the  conflict  would  be 
good  as  against  the  claim  of  defendant,  the  rulings  of  the 
court  below  were  correct.  Under  the  facts,  as  shown  by  the 
evidence,  it  cannot  be  urged  that  he  had  no  notice  of  the  exist- 
ence of  defendant's  rights.  The  plaintiff  Murray  took  part  in 
the  proceedings  had  under  the  order  of  the  commissioner  of 
August  21,  1889 ;  he  therefore  had  personal  knowledge  of 
Noyes'  title.  Furthermore,  the  records  of  Silver  Bow  county 
showed  that  Noyes  and  wife  had  parted  with  their  rights  to  de- 
fendant. He  resorted  to  these  records  for  the  evidence  upon 
which  he  relied  to  obtain  his  patent.  The  abstract  obtained 
from  these  records  and  presented  to  the  land  department  was 
intended  to  show  that  the  Casey  aiid  Warren  relinquishment 
of  the  Noyes  title — ^without  which  he  could  not  obtain  a  patent 
— ^was  authorized.  Having  relied  upon  what  was  disclosed  by 
the  records  touching  the  condition  of  the  Noyes  title,  he  was 
bound  by  whatever  they  disclosed,  and  must  be  presumed  to 
have  had  notice  of  their  contents.  Though  he  claims  under  the 
patent,  he  virtually  occupies  the  position  of  «  junior  grantee 
of  the  Noyes  title,  for  the  patent  would  not  have  issued  but  for 
the  fact  that  the  commissioner  of  the  land  department  was  led 
to  believe  that  this  title  was  properly  reconveyed  to  the  United. 
States  under  the  alleged  relinquishment  by  Casey  and  Warren. 
Conceding,  again,  that  tlie  Home  Investment  &  Realty  Com- 
pany's title  is  superior  to  that  of  the  defendant,  in  the  absence 
of  actual  notice  of  defendant's  equities  at  the  time  it  took  from 
Murray,  it  stands  in  no  position  ^o  complain  of  the  rulings  in 
question.  No  question  was  raised  here  as  to  the  sufficiency  of 
the  evidence,  or  a  want  of  evidence,  to  sustain  the  findings,  nor 
that  the  findings  do  not  support  the  judgment.  So  far  as  a  con- 
sideration of  this  feature  of  the  case  is  concerned,  this  plaintiff 
can  obtain  no  relief.  And,  even  though  the  evidence  objected 
to  should  properly  have  been  excluded  or  stricken  out  at  the  in- 
stance of  this  plaintiff,  the  ruling  of  the  court  below  was  never- 
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theless  correct.  The  purpose  of  the  objection  and  motion  was 
to  exchide  it  altogether  from  the  consideration  of  the  court  and 
jury.  To  have  done  this  would  have  been  error,  for,  as  we 
have  seen,  Murray  had  no  right  to  complain  and  the  exclusion 
of  the  evidence  would  have  prejudiced  defendant's  rights  as 
against  him.  The  objection  and  motion  were  too  broad. 
Let  the  judgment  and  order  appealed  from  1x3  affirmed. 

Affiiincd. 

Mr.  Justice  Milburx^  not  having  heard  the  argument,  takes 
no  part  in  this  decision. 


I  J     MONTANA  ORE  PURCHASING  CO.  et  al..  Plaintiffs.. 
^^,  V,  LINDSAY,  JUDGE,  Defendant. 

25  24! 

f37        3041  (No.  1,639.) 

_  * 

(Submitted  January  16,  1901.     Decided  January  28,  1901.) 

Bill  of  Excepiions — Compelling  Judge  to  Settle  and  Sign  after 
Term  of  Office — Statutory  Consiiniction — Mandamus — Ap- 
'     plication. 

1.  In  those  cases  where  the  public  or  persons  possess  tne  right  to  require  that 
the  power  conferred  In  a  statute  by  the  word  "may"  be  exercised,  the  word 
is  imperative  and  mandatory,  being  the  equivalent  of  "shall"  or  "must.** 

2.  Under  Code  of  Civil  Procedure,  Sec.  1158,  which  provides  that  a  Judge 
"may"  settle  and  sign  a  bill  of  exceptions  after  he  ceases  to  be  a  judge, 
he  may  be  compelled  to  do  so. 

3.  The  duty  which  the  writ  of  mandate  may  compel  to  oe  performed  must  be 
ministerial. 

«  *  4.  Mandamva  will  not  lie  upon  application  of  the  prevailing  party  to  compel 
a  Judge  to  amend, — by  incorporating  therein  particular  matters,  a  bill  of 
exceptions  tendered  by  the  defeated  party,  this  being  the  exercise  of  a 
Judicial,  and  not  a  ministerial  duty. 

h.  The  writ  of  mandate  will  not  be  made  to  serve  the  office  of  a  supervisory 
conti'ol  writ. 

€.  A  settled  and  certified  bill  of  exceptions  Imports  verity;  i>resumtively,  the 
Judge  Included  therein  everything  that  It  should  contain. 

7.  It  Is  essential  that  the  party,  making  application  to  compel  a  Judge  to 
amend  a  bill  of  exceptions,  allege  and  show,  not  only  that  the  matte'rs  set 
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out  In  his  proposed  amendment  are  materiaU  but  also  there  was  no  evidence 
or  proceeding,  other  than  that  contained  in  the  settled  bill  and  the  pro- 
posed amendment,  which  is  necessary  to  explain  the  exceptions. 

Peremptoky  mandamus  bv  the  Montana  Otc  Purchasing 
<^ompany  and  others  against  John  Lindsay,  as  Judge  of  the 
Second  Judicial  District  (^ourt  of  the  State  of  ^lontana.     Mo- 
tion to  quash  alternative  writ  granted,  and  demurrer  to  appli 
cation  for  peremptorj'^  writ  sustained. 

Messrs.  Mcllaiion  &  Cotter,  for  Plaintiffs. 

Messrs,  Forhis  &  Evans,  for  Defendant. 

MR.  JUSTK^E  PIGOTT  delivered  the  opinion  of  the  Court. 

Mandamus.  The  object  of  this  proceeding  is  to  obtain  a  per- 
emptory writ  commanding  John  Lindsay,  Esquire,  late  one 
of  the  judges  of  the  district  court  of  Silver  Bow 
county,  to  amend  a  bill  of  exceptions  settled  and 
signed  by  him  while  judge.  For  the  purposes  of 
the  present  motion  and  demurrer  tlie  allegations  of  the  affi- 
davit filed  in  support  of  the  application  must  be  taken  as  true. 
Succinctlv  stated  the  facts  are  these:  In  an  action  between 
the  Boston  and  Montana  Consolidated  Copper  and  Silver 
Mining  C^ompany  and  the  relators  or  plaintiffs  herein,  which 
was  pending  in  the  court  over  which  Judge  Lindsay  presided, 
an  order  was  made  refusing  to  grant  a  temporary  injunction 
prayed  for  by  the  plaintiff  therein.  To  a  proposed  bill  of  ex- 
ceptions tendered  by  the  plaintiff  in  that  action,  the  relators 
herein  (in  whose  favor  the  order  denying  an  injunction  had 
been  made)  offered  an  amendment  truly  setting  out  certain 
material  evidence  received  at  the  hearing  but  which  was  omit- 
ted from  the  bill  as  proposed.  Upon  the  presentation  of  the 
proposed  bill  and  amendment  for  settlement,  Judge  Lindsay 
admitted  that  the  matters  recited  in  the  amendment  as  havin?jc 
been  introduced  in  evidence  had  been  received  at  the  hearing, 
but  nevertheless  refused  to  allow  it  or  permit  it  to  be  inserted 
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in  the  bill,  saying  that  he  did  not  care  to  do  so.  He  settled  and 
signed  the  bill,  the  matter  sought  to  be  incorporated  by  the 
amendment  offered  nowhere  appearing  therein.  An  alternative 
writ  of  mandate  was  issued  on  the  4th  day  of  January,  1901, 
and  on  the  following  day  was  served.  Judge  Lindsay's  term 
of  office  expired  with  the  6th  day  of  January,  1901,  and  he  is 
no  longer  judge.  He  moves  the  quashal  of  the  alternative  writ 
and  demurs  to  the  application. 

1.  Counsel  for  the  defendant  insist  that  he  cannot  be  com- 
pelled to  act  with  reference  to  a  bill  of  exceptions  after  his  term 
of  office  as  judge  has  expired.  Whatever  doubt  may  exist  with 
respect  to  the  question  wlien  tested  by  the  rule  of  the  common 
law,  it  is  quite  evident  that  in  this  state  the  statute  makes  it  the 
duty  of  the  person  \vho  as  judge  tried  the  cause  or  rendered  the 
decision,  to  settle  and  sign  a  bill  of  exceptions  after  as  well  as 
before  he  ceases  to  be  judge.  Among  the  provisions  of  Section 
1158  of  the  Code  of  Civil  Procedure  is  the  following:  "A  judge 
or  judicial  officer  may  settle  and  sign  a  bill  of  exceptions  after 
as  well  as  before  he  ceases  to  be  such  judge  or  judicial  officer." 
The  duty  to  settle  and  sign,  w^ien  duly  requested  to  do  so,  a 
bill  which  will  preserve  all  the  evidence  and  proceedings, 
whether  in  favor  of  or  against  either  party,  necessary  to  explain 
the  exceptions,  is  imposed  upon  him,  though  he  has  ceased  to  be 
judge.  The  authority  to  settle  and  sign  a  bill  of  exceptions 
which  he  might  have  settled  and  signed  while  he  was  judge  con- 
tinues to  exist,  and  the  correlative  duty  attends  and  inheres  in 
him  imtil  performed.  It  is  argued  that  since  the  respondent 
is  no  longer  the  judge  he  now  holds  no  office,  trust  or  station, 
wherefore  there  is  no  duty  enjoined  upon  him  which  can  be  said 
to  result  therefrom ;  and  it  is  contended  that,  while  the  part  of 
section  1158  which  has  been  quoted  permits  a  judge  to  settle 
and  sign  a  bill  after  he  ceases  to  be  such  officer,  it  does  not  en- 
join such  settlement  and  signing  upon  him  as  a  duty.  The 
cases  of  Leach  v.  Aithen,  91  Cal.  484,  28  Pac.  777,  and  State 
ex  rel.  Ilinchey  v.  Allyn,  7  Wash.  285,  34  Pac.  914,  fully  sup- 
port the  position  of  the  defendant.     We  shall  not  follow  them, 
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however,  for  they  seem  to  be  based  upon  a  misconception  of  the 
force  of  the  word  "may"  in  the  statute  quoted.  This  word  is 
sometimes  permissive  only ;  sometimes  it  is  imperative.  L^s- 
lative  intent  determines  whether  it  is  directory  or  mandatory. 
According  to  it3  natural  and  usual  signification,  the  word 
"may"  is  enabling  and  permissive  only,  and  so  it  must  be  in- 
terpreted where  no  right  of  or  benefit  to  the  public,  nor  right 
of  persons  other  than  the  one  upon  whom  the  permission  is  con- 
ferred, depends  upon  giving  to  it  the  obligatory  meaning;  but 
the  word  is  interpreted  to  mean  "shall"  or  "must"  whenever 
the  rights  of  the  public  or  of  third  persona  depend  upon  the 
exercise  of  the  power  or  performance  of  the  duty  to  which  in 
refers.  In  those  cases  where  the  public  or  persons  possess  the 
right  to  require  that  the  power  conferred  by  the  word  "may" 
be  exercised,  the  word  is  imperative  and  mandatory,  being  the 
equivalent  of  "shall"  or  "must."  (Blake  v.  Portsmouth  £  Con- 
cord Railroad  Co.,  39  N.  H.  435;  Tarver  v.  Commissioners' 
Court,  17  Ala.  527;  Regina  v.  Adamson,  1  Q.  B.  Div.  201; 
Sutherland  on  Statutory  Construction,  Sec.  462,  p.  697 ;  End- 
lich  on  Interpretation  of  Statutes,  Sec.  306  et  seq.  And  see 
First  National  Bank  of  Helena  v.  Neill,  13  Mont.  377,  34  Pac 
180,  and  Stackpole 'v,  Hallahan,  16  Mont.  40,  40  Pac.  80.) 
The  provision  authorizing  judges  to  settle  and  sign  bills  of  excep- 
tions after  they  cease  to  be  judges,  continues  them  in  an  office  or 
station  for  the  purpose  indicated.  The  provision  was  enacted  for 
the  benefit  of  third  persons  and  to  preserve  their  rights.  Every 
defeated  litigant  has  under  the  law  the  right  to  have  settled  and 
signed  in  the  due  and  orderly  course  of  procedure  his  bill  of 
exceptions,  and  each  litigant  who  prevails  has  likewise  the  right 
to  demand  that  the  bill  containing  the  exceptions  of  his  adver- 
sary shall  embrace  every  matter  essential  to  the  fair  presenta- 
tion of  the  exceptions  relied  upon  by  the  defeated  party.  If 
the  writ  of  mandate  lies  at  the  instance  of  the  prevailing  party 
to  compel  the  judge  who  is  still  in  office  to  correct  or  amend  a 
bill  already  signed  by  him,  it  lies  also  to  compel  the  judge  who 
tried  the  cause  to  correct  or  amend  the  bill  after  he  has  ceased 
to  hold  the  office.     This  brings  us  to  the  next  question. 
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2.  Does  mandamus  lie  upon  application  of  the  prevailing 
party  to  compel  the  judge  to  correct  or  amend  a  bill  of  excep- 
tions tendered  by  his  adversary  ?  We  observe,  in  passing,  that 
Section  1157  of  the  Code  of  Civil  Procedure  has  no  applica- 
tion to  any  question  arising  in  this  proceeding;  nor  is  section 
1158  relevant  to  the  question  now  under  consideration.  While 
in  tlio  proper  case  the  writ  of  mandate  may  be  issued  to  com- 
pel a  judge  to  settle  and  sign  a  bill  seasonably  served  and  duly 
presented,  the  writ  will  not  be  issued  to  compel  him  to  incorpo- 
rate into  the  bill  particular  matters.  The  questions  of  what  oc- 
curred at  the  trial  and  what  evidence  or  proceedings  are  neces- 
sary to  explain  or  illustrate  the  exceptions  are  judicial  in  their 
nature,  and  are  to  be  finally  determined,  at  least  in  so  far  as 
the  remedy  by  mandam^us  is  concerned,  by  the  judge  or  oflScer 
whose  duty  it  is  to  settle  the  bill.  It  is  his  duty  in  settling  the 
bill  or  the  statement  on  motion  for  a  new  trial  to  strike  out  of 
it  all  redundant  and  useleaa  matter,  and  to  make  it  truly  repre- 
sent the  case,  notwithstanding  the  assent  of  the  parties  to  the 
incorporation  of  such  redundant  and  useless  matter  or  of  any 
inaccurate  statement.  This  common-law  duty  is  recognized  and 
declared  in  Sections  1153  and  1173  of  the  Code  of  Civil  Pro- 
cedure. The  writ  of  mandate  may  issue  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins  as.  a  duty  result- 
ing from  an  oflBce,  trust,  or  station;  it  lies  to  coerce  into  ac- 
tivity, but  not  to  direct  the  making  of  a  particular  decision 
or  ruling  upon  a  question  involving  the  exercise  of  discretion 
or  judgment.  The  duty  which  the  writ  may  compel  to  be  per- 
formed must  be  ministerial.  {State  ex  rel.  Independent  Pub. 
Co.  V.  Smith,  Judge,  23  Mont.  329,  58  Pac.  867.)  The  per- 
formance here  sought  to  be  enforced  is  of  a  judicial  duty. 
Raleigh  v.  District  Court,  24  Mont.  306,  61  Pac.  991,  is  not 
inconsistent  with  the  views  expressed  in  this  proceeding.  Mari- 
damvs  is  not  the  remedv. 

We  do  not  decide  whether,  upon  the  proper  showing,  the 
issuance  of  a  writ  of  supervisory  control  would  be  warranted 
under  the  provisions  of  Section  2  of  Article  VIII  of  the  Con- 
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stitution  of  Montana,  as  interpreted  in  State  ex  rel.  Whitesidr* 
V.  District  Court,  24  Mont.  539,  63  Pac.  395.  In  the  present 
proceeding  an  alternative  writ  of  mandate  was  issued  upon  an 
application  therefor,  and  the  writ  of  mandate  will  not  be  di- 
verted from  its  functions  and  made  to  serve  the  office  of  a 
supervisory  control  writ;  such  is  the  ruling  announced  in  the 
case  last  cited,  and  now  affirmed.  The  motion  to  quash  will  be 
granted. 

3.  The  defendant  contends  also  that  the  application  for 
the  writ  is  further  insufficient  because  it  does  not  state  that 
the  proposed  amendment,  when  read  with  the  bill,  recites  all 
proceedings  had  upon  the  hearing  which  are  material  to  the 
matter  contained  in  the  proposed  amendment.  The  bill  which 
the  plaintiffs  seek  to  have  corrected  was  settled  and  certified, 
It  imports  verity.  Presumptively  the  judge  in  settling  the  bill 
included  therein  everything  that  it  should  contain ;  to  rebut  this 
presumption  (if  in  some  appropriate  proceeding  it  be  rebutta- 
ble) it  is  essential  that  the  plaintiffs  allege  and  show  not  only 
that  the  matters  set  out  in  the  proposed  amendment  are  mate- 
rial, but  also  that  there  was  no  evidence  or  proceeding,  other 
than  that  contained  in  the  settled  bill  and  the  proposed  amend- 
ment, which  is  necessary  to  illustrate  or  explain  the  exceptions. 
The  demurrer  also  must  be  sustained. 

The  motion  to  quash  the  alternative  writ  of  mandate  is 
granted,  the  demuri'er  to  the  application  is  sustained,  and  the 
proceeding  is  dismissed.    Let  judgment  be  entered  accordingly. 

Dismissed. 


30  Coi^^KLiN  V.  CuLLEN.  [Dec.T/00 

CONKLIN,  Appellant,  v.  CULLEN,  Respondent. 

(No.  1,616.) 

(Submitted  January  18,  1901.    Decided  January  30,  1901.) 

ON  MOTION  TO  DISMISS  APPEAL. 

Appeal — Defective  Brief —  Dismissal. 

An  appeal  will  be  dismissed  where  the  statement  of  the  case  in  appellant's  brief 
falls  to  comply  with  the  requirement  of  SubdlTision  "a**  of  Section  8  of 
Rule  X  of  the  Supreme  Court. 

Appeal  from  District  Court,  Lewis  and  Clarke  County; 
Henry  C.  Smith,  Judge. 

Action  by  S.  L,  Conklin  against  W.  E.  CuUen.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.  Appeal  dis- 
missed. 

Mr.  Albert  I,  Loeb,  for  Appellant. 

Messrs.  Cullen,  Day  &  Cullen,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  Court. 

The  respondent  has  moved  for  a  dismissal  of  the  appeal  here- 
in on  the  ground  that  the  brief  filed  by  appellant,  besides  bein^ 
defective  in  other  respects,  fails  to  comply  with  the  requirement 
of  Subdivision  "a"  of  Section  3  of  Rule  X  of  this  Court,  in  that 
the  abstract  or  statement  of  the  case  does  not  refer  "to  the  page 
numbers  in  the  transcript  in  such  manner  that  the  pleadings, 
evidence,  orders  and  judgment  may  be  easily  found."  The  mo- 
tion must  be  sustained.  The  statement  covers  five  printed 
pages,  but  there  is  nothing  therein  to  indicate,  even  indirectly, 
where  in  the  transcript  the  complaint,  answer,  findings,  and 
judgment,  or  any  of  them,  may  be  found,  though  a  reference 
to  them  is  necessary  to  an  examination  of  the  merits  of  the  ap- 
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peal.  This  Court  is  left  to  undertake  the  labor  which  counsel 
should  have  done,  and  to  remedy  the  defects  occasioned  by  hU 
omissions.  Appellant  is  thus  convicted  of  a  violation  of  the 
rule  in  question,  and  is  subject  to  the  penalty  of  having  his 
appeal  dismissed,  which  is  accordingly  done.  {Smith  v.  Den- 
niff,  23  Mont.  65,  57  Pac.  557 ;  McCleary  v.  Crowley,  22  Mont. 
246,  56  Pac.  227 ;  Rehberg  v.  Greiser,  24  Mont.  487,  63  Pac. 
41.)  This  penalty  is  the  more  readily  imposed  because,  though 
counsel  for  appellant  has  had  ample  opportunity  since  the  mo- 
tion was  filed  to  remedy  the  defects  complained  of,  he  has  not' 
seen  fit  to  do  so.  (Rehberg  v.  Oreiser,  supra,) 

Motion  granted,  without  prejudice  to  any  right  of  the  appel- 
lant to  take  another  appeal. 


STATE  EX  REL.  MOORE,  Relator,  v.  DISTRICT  COURT 

OF  THE  SECOND  JUDICIAL  DISTRICT  -^riil 

et  al..  Respondents.  -^ — ^    ; 

(No.  1,647.)  I 

j 
(Submitted  January  30,  1901.    Decided  January  30.  1901.)  | 

I. 

'Supreme  Court — Writ  of  Supervisory  Control.  1 


Under  Constitution^  Art.  VIII,  Sec.  2,  giying  the  Supreme  Court  a  general  super- 
visory control  oyer  all  inferior  courts,  a  writ  of  supervisory  control  will 
not  be  granted  to  command  a  district  court  to  sustain  a  motion  for  Judg- 
ment on  the  pleaoiugs,  since  the  party  has  a  remedy  if  he  should  finally  be 
defeated  in  the  action. 

Application  for  a  writ  of  supervisory  control  by  the  State 
on  relation  of  Donald  Moore,  against  the  Second  Judicial  Dis- 
trict Court  for  the  County  of  Silver  Bow  and  William  Clancy, 
Judge.    Dismissed. 

Mr.  J.  E.  Healy,  for  Relator. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court. 

The  plaintiff  applies  for  a  writ  of  supervisory  control.     His 
application  discloses  that  in  an  action  between  the  present  rela- 
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tor,  or  plaintiff,  as  plaintiff,  and  one  James  A.  Murray,  one 
James  Cummings,  and  one  T.  J.  McKenzie  as  defendants,  the 
plaintiff  moved  the  court  in  which  the  action  is  pending  for  a 
judgment  on  the  pleadings,  the  pleadings  consisting  of  the  com- 
plaint and  the  separate  answer  of  Murray,  hia  co-defendants 
having  made  default.  The  motion  was  denied.  By  the  present 
application,  the  plaintiff  seeks  to  obtain  a  writ  of  supervisory 
control  commanding  the  district  court  and  its  judge  to  sustain 
the  motion  and  render  judgment  in  favor  of  the  plaintiff  and 
against  Murray. 

The  application  must  be  denied  and  the  proceeding  dis- 
missed. The  facts  alleged  in  support  of  the  application  are  in- 
sufficient to  justify  the  issuance  of  the  writ  asked  for.  If  the 
order  of  the  district  court  overruling  the  motion  for  judgment 
on  the  pleadings  be  erroneous  and  the  plaintiff  should  be 
finally  defeated  in  the  action,  the  law  prescribes  the  method 
whereby,  at  the  proper  time,  the  error  (if  not  cured  by  amend- 
ment or  otherwise  in  the  trial  court)  may  be  corrected  and  the 
rights  of  the  plaintiff  protected.  The  matters  stated  in  the  ap- 
plication do  not  invoke  the  exercise  by  this  Court  of  tlie  power 
of  a  "general  supervisory  control  over  all  inferior  courts'* 
granted  to  it  by  Section  2  of  Article  VIII  of  the  Constitution. 

m 

As  giving  countenance  to  the  application,  which  the  plaintiff 
asks  be  entertained  under  the  authority  conferred  by  Section  2. 
supra,  counsel  cites  State  ex  reL  Whiteside  v.  First  Judicial 
Dist.  Court,  24  Mont.  639,  63  Pac.  305,  and  Montana  Ore  Pur- 
chasin{j  Co.  et  al.  v.  Lindsay,  Judge,  25  Mont.  24,  63  Pac.  715 ; 
but  nothing  that  was  said  or  decided  in  either  ease  can  reason- 
ably be  interpreted  as  suggesting  that  a  writ  of  supervisory  con- 
trol ought  to  be  issued  under  the  circumstances  here  shown  to 
exist.  The  application  is  plainly  so  devoid  of  even  the  sem- 
blance of  merit  that  its  further  consideration  is  needless. 
The  application  is  denied,  and  the  proceeding  is  dismissed. 

Dismissed. 
Re-hearing  denied,  February  4,  1901. 
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STATE  EX  BEL.  KELLY,  Relateix,  v.  DISTRICT  COURT     £^ 
OF  THE  SECOND  JUDICIAL  DISTRICT  i  J| 

ET  AL.,  Respondents. 

(No.  1,565.) 
(Submitted  January  18,  1901.    Decided  Jaraary  30,  1901.) 

Executors    and    Administrators — Final    Account — Attorney's 
Fee — Order  of  Court — Certiorari — Record. 

1.  Where  an  admlnlntrator  refuses  to  pay  an  attorney  for  the  estate,  and 
does  not  agree  to  abide  by  a  finding  of  the  court  as  to  the  amount  due  the 
attorney,  the  district  court  has  no  authority,  on  objections  to  the  admin- 
istrators final  account  by  the  attorney,  to  In  any  wise  order  the  ad- 
ministrator to  include  any  sum  of  money  in  his  accounts  as  due  to 
such  attorney,  or  to  set  apart  any  sum  from  the  funds  of  the  estate  for  the 
use  of  such  attorney,  and  to  amend  his  final  account  by  including  such  al- 
lowance in  it,  since  the  employment  and  payment  of  counsel  is  a  personal 
matter  between  the  administrator  and  the  attorney. 

2.  Where  a  writ  of  review  is  taken  to  an  order  of  the  district  court,  which 
afterwards  amends  the  order,  knd  the  original  order  and  the  amendment 
are  both  in  the  record  before  the  Supreme  Court  without  objection  on  the 
part  of  the  respondent,  the  several  orders  may  be  considered  together. 

Writ  of  beview  on  the  relation  of  Mary  Ellen  Kelly  against 
the  Second  Judicial  District  Court  of  the  State  of  Montana,  in 
and  for  the  County  of  Silver  Bow,  and  the  Honorable  John 
Lindsay,  Judge,  to  review^  an  order  in  probate.    Order  annulled. 

Mr.  Lewis  P,  Forestell,  for  Relatrix. 

Mr,  A.  Laist,  for  Respondents. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
Court. 

This  cause  comes  before  the  Court  upon  a  writ  of  review  is- 
sued upon  the  petition  of  the  relatrix.  The  facts  seem  to  be  these : 
Relatrix  is  the  widow  and  heir  at  law  and  a  legatee  of  the  tes- 
tate, and  guardian  of  Ilala  Claire  Kelly,  a  minor  heir ;  as  ad- 
ministratrix with  will  annexed,  she  filed  a  certain  account  in 

Vor*  XXV-8 


24  iloNT.  Okk  Pl'k.  Co.  v,  Lindsay.        [DecT.'OO 

theless  correct.  The  purpose  of  the  objection  and  motion  was 
to  exclnde  it  altogether  from  the  consideration  of  the  court  and 
jury.  To  have  done  this  would  have  been  error,  for,  as  we 
have  seen,  Murray  had  no  right  to  complain  and  the  exclusion 
of  the  evidence  would  have  prejudiced  defendant's  rights  as 
against  him.  The  objection  and  motion  were  too  broad. 
Let  the  judgment  and  order  appealed  from  be  affirmed. 

Affiitned. 

Mr.  Justice  Milburx^  not  having  heard  the  argument,  takes 
no  part  in  this  decision. 


I  J     MONTANA  ORE  PURCHASIXG  CO.  et  al..  Plaintiffs, 
^^„  r.  LINDSAY,  JUDGE,  Defendaat. 

f37        3(M|  (No.  1,639.) 

t 

(Submitted  January  16,  1001.    Decided  January  28,  1901.) 

t 

Bill  of  Exceptions — Compelling  Judge  to  Settle  and  Sign  after 
Term  of  Office — Statvtory   Constniciion — Mandamus — Ap- 
•     plication, 

1.  In  those  cases  where  the  public  or  persons  possess  toe  right  to  require  that 
the  power  conferred  In  a  statute  by  the  word  "may"  be  exercised,  the  word 
Is  imperatlye  and  mandatory,  being  the  equivalent  of  ''shall"  or  "must.** 

2.  Under  Code  of  CItU  Procedure,  Sec.  1158,  which  provides  that  a  Judge 
"may**  settle  and  sign  a  bill  of  exceptions  after  he  ceases  to  be  a  judge, 
he  may  be  compelled  to  do  so. 

3.  The  duty  which  the  writ  of  mandate  may  compel  to  oe  performed  must  be 
ministerial. 

4*4.  Mandamus  will  not  He  upon  application  of  the  prevailing  party  to  compel 
a  Judge  to  amend, — by  Incorporating  therein  particular  matters,  a  bill  of 
exceptions  tendered  by  the  defeated  party,  this  being  the  exercise  of  a 
Judicial,  and  not  a  ministerial  duty. 

h.  The  writ  of  mandate  will  not  be  made  to  serve  the  office  of  a  supervisory 
conti'ol  writ. 

€.  A  settled  and  certified  bill  of  exceptions  importa  verity;  presumtively,  the 
Judge  Included  therein  everything  that  it  should  contain. 

7.  It  is  essential  that  the  party,  making  application  to  compel  a  Judge  to 
amend  a  bill  of  exceptions,  allege  and  show,  not  only  that  the  matters  set 
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out  in  his  proposed  amendment  are  material,  but  also  ttiere  was  no  evidence 
or  proceeding,  otlier  ttian  that  contained  in  the  settled  bill  and  the  pro- 
posed amendment,  which  is  necessary  to  explain  the  exceptions. 

Peremptoky  mandamus  bv  the  Montana  Oto  Purchasing 
Company  and  others  against  John  Lindsay,  as  Judge  of  the 
Second  Judicial  District  Court  of  the  State  of  Montana.     Mo- 
tion to  quash  alternative  writ  granted,  and  demurrer  to  apx>li 
cation  for  peremptory  vrrit  sustained. 

Messrs.  McIIaiion  £  Coiier,  for  Plaintiffs. 

Messrs.  Forbis  £  Evans,  for  Defendant. 

MR.  JUSTIC^E  PIGOTT  delivered  the  oi)ini(m  of  the  Court. 

Mandamus,  The  object  of  this  proceeding  is  to  obtain  a  per- 
emptory' writ  commanding  John  Lindsay,  Esquire,  late  one 
of  the  judges  of  the  district  court  of  Silver  Bow 
county,  to  amend  a  bill  of  exceptions  settled  and 
signed  by  him  while  judge.  For  the  purposes  of 
the  present  motion  and  demurrer  the  allegations  of  the  affi- 
davit filed  in  support  of  the  application  must  be  taken  as  true. 
Succinctlv  stated  the  facts  are  these:  In  an  action  between 
the  Boston  and  Montana  Consolidated  Copper  and  Silver 
Mining  C^ompany  and  the  relators  or  plaintiffs  herein,  which 
was  pending  in  the  court  over  which  Judge  Lindsay  presided, 
an  order  was  made  refusing  to  grant  a  temporary  injunction 
prayed  for  by  the  plaintiff  therein.  To  a  proposed  bill  of  ex- 
ceptions tendered  by  the  plaintiff  in  that  action,  the  relators 
herein  (in  whose  favor  the  order  denying  an  injunction  had 
been  made)  offered  an  amendment  truly  setting  out  certain 
material  evidence  received  at  the  hearing  but  which  was  omit- 
ted from  the  bill  as  proposed.  Upon  the  presentation  of  the 
proposed  bill  and  amendment  for  settlement.  Judge  Lindsay 
admitted  that  the  matters  recited  in  the  amendment  as  having 
been  introduced  in  evidence  had  been  received  at  the  hearing, 
but  nevertheless  refused  to  allow  it  or  permit  it  to  be  inserted 
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accurate  and  incomplete,  it  is  ordered  that  the  same  be  amended 
by  substitution  for  the  whole  thereof  of  the  words  and  figures 
following,  to-wit: 

"  'This  day,  the  final  account  of  Mary  Ellen  Kelly,  adminis- 
tratrix of  the  estate  of  John  F.  Kelly,  deceased,  together  with 
the  objections  thereto  of  Thompson  Campbell,  and  his  petition 
for  counsel  fees,  and  the  motion  of  said  administratrix  to  strike 
said  petition  and  objections  from  the  'files,  were  heard.  After 
argument  upon  said  motion  the  same  was  by  the  court  denied, 
to  which  said  ruling  said  Mary  Ellen  Kelly,  as  such  adminis- 
tratrix, by  her  counsel  duly  excepted.  Whereupon  witnesses 
were  examined  in  support  of  said  petition  and  objections,  in 
which  said  examination  the  said  administratrix  took  no  part; 
and  at  the  conclusion  of  the  testimony,  and  the  account  being 
submitted,  it  is  ordered  that  said  final  account  be  settled  upon 
being  amended  by  inchiding  among  the  unpaid  costs 
of  administration  of  said  estate  an  it^m  of  two 
thousand  seven  hundred  ($2,700)  dollars  due  said 
administratrix  for  said  Thompson  Campbell's  attorney 
fee,  and  that  she  be  allowed  out  of  the  funds  of  said 
estate  of  J.  F.  Kelly,  deceased,  for  services  rendered  by  said 
Thompson  Campbell  for  said  administratrix  and  for  the  benefit 
of  said  estate,  the  sum  of  five  thousand  ($5,000)  dollars, — ^a 
reasonable  fee  therefor, — less  two  thousand  three  hundred  ($2,- 
300)  dollars  heretofore  paid,  leaving  a  balance  of  two  thousand 
seven  hundred  ($2,700)  dollars  as  aforesaid.'  " 

The  relatrix,  in  her  brief,  submits  twelve  reasons  why  the  or^ 
der  of  the  district  court  should  be  annulled.  The  principal  points 
relied  upon  are  the  want  of  jurisdiction  in  the  district  court, 
or  the  judge  thereof,  to  order  the  payment  by  the  administra- 
trix of  a  demand  made  by  an  attorney  for  services  alleged  to 
be  rendered  to  the  administratrix  at  her  request  in  the  matter 
of  the  settlement  of  the  affairs  of  an  estate ;  that  a  contract  for 
such  services  is  a  private  matter  between  the  administratrix 
and  her  attorney,  to  be  settled  between  them,  and,  if  any 
amount  be  paid  by  such  administratrix,  it  may  be  by  her  re- 
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ported  in  her  account  of  expenses  of  administration  for  allow- 
ance to  her.  Counsel  for  relatrix  further  relies  upon  the  alle- 
gation  that  no  contract  was  made  by  and  between  the  adminis- 
tratrix and  her  said  attorney  as  to  the  amount  to  be  paid  for 
his  allied  services,  and  that  no  agreement  was  made  to  the 
effect  that  he  should  receive  such  an  amount  as  the  court  might 
fix. 

This  case  has  been  submitted  to  this  Court  upon  the  theory 
that  it  is  a  proper  case  for  a  writ  of  review,  and  has  been  so 
treated  by  counsel  for  all  parties ;  and  we  so  consider  it,  with* 
out  passing  upon  the  question,  not  raised,  whether  or  not  appeal 
will  lie  from  the  order  as  amended.  The  language  of  the  order 
as  amended  July  13,  1900,  is  not  as  clear  as  it  might  be;  but 
we  interpret  it  to  mean  that  the  district  court  On  June  2,  1900, 
found  $2,700  due  to  said  Thompson  Campbell,  and  ordered 
the  administratrix  to  amend  her  final  account,  and  to  divert  said 
sum  of  money  from  the  funds  of  the  estate  and  hold  it  for  the 
use  of  said  Campbell,  although  there  is  no  positive  direction  to 
pay  it  over  to  him.  We  consider  the  order  void  for  the  reason 
that  the  employment  of  counsel  for  the  administratrix,  and  pay- 
noient  for  the  services  of  such  counsel,  was  a  matter  of  personal 
and  private  agreement  between  her  and  counsel,  to  be  reported 
to  thie  court  as  any  other  expense  in  course  of  administration, 
for  the  allowance  or  disallowance  of  the  court.  If  the  admin- 
istratrix refused,  as  she  did,  to  pay  the  said  simi,  or  any  sum. 
for  counsel  fees,  and  had  not  contracted  with  the  counsel  to 
abide  by  any  finding  of  the  court  as  to  the  amount,  if  any,  to 
be  paid  counsel,  then  the  court  had  no  power  to  in  any  wise 
order  her  to  include  any  sum  of  money  in  her  accounts  as  due 
to  such  counsel,  or  to  segregate  and  set  apart  any  sum  fr  mu  the 
funds  of  the  estate  for  the  use  of  counsel,  and  to  amend  her 
final  account  by  including  such  allowance  in  it.  (Sections 
2771,  2774,  Code  of  Civil  Procedure;  1  Woerner  on  The 
American  Law  of  Administration  (2d  Ed.),  Sec.  152 :  2  Woer- 
ner  on  The  American  Law  of  Administration  (2d  Ed.),  Sec- 
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356 ;  In  re  Ogiers  Estate,  101  Cal.  385,  35  Pfia  901 ;  In  re 
Bullock's  Estate,  75  Cal.  419,  17  Pac.  541.) 

Without  passing  upon  the  propriety  or  impropriety  of  tha 
court's  having  made  further  records  in  the  matter  after  service 
of  the  writ  of  review  upon  it,  we  are  of  the  opinion  that,  the 
whole  record  being  before  us  without  objection  on  the  part  of 
the  respondent,  we  may  properly  consider  the  several  orders  to- 
gether; the  last  one,  of  July  13,  1900,  to  be  considered  as  the 
only  one  now  affecting  the  relatrix. 

The  district  court's  power  when  sitting  in  probate  matters 
is  derived  from  the  statute,  and  it  cannot  go  beyond  the  pro- 
visions of  the  statute.  (State  ex  rel.  Shields  v.  Second  Ju- 
dicial Dist,  Court,  24  Mont.  1,  60  Pac.  489 ;  State  ex  rel.  Bart- 
lett  V.  Second  Judicial  Dist.  Court,  18  Mont.  481,  46  Pac.  259 ; 
In  re  lliggins'  Estate,  15  Mont.  474,  39  Pac.  506.) 

There  is  no  power  in  the  district  court,  or  judge  thereof,  to 
make  the  order  directing  amendment  of  the  final  accoimt  as 
aforesaid.  Therefore  the  said  order  of  June  2,  1900,  as 
amended  July  13,  1900,  is  hereby  annulled  at  the  costs  of  the 
defendant. 


BROWNLEE  et  al..  Respondents,  t\  YOUNG  et  al.. 
Defendants;  LLOYD,  Appellant. 

(No.  1,258.) 
(Submitted  February  7,  1901.     Decided  February  11,  1901.) 

Promissory  Notes — Principal  and  Surety-T- Judgments. 

Compiled  statutes.  Fifth  Division,  Sec.  1293  rCode  of  Civil  Procedure  of  1895, 
Sec.  1001^,  refers  to  the  rendition  of  judgments  upon  obligations  the  makers 
of  which  signed  in  fact  as  principal  and  surety,  and  not  to  Judgments  upon 
those  on  which  the  makers  are  all  principals ;  it  applies  also  to  cases  in 
which  the  parties  whose  rights  are  to  be  determined  are  before  the  court, 
and  not  to  cases  in  which  Judgment  is  sought,  at  the  option  of  the  plain> 
tiff,  against  one  of  the  obligors. 
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Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge, 

Action  by  Malcolm  B.  Brownlee  and  others  against  William 
H.  Young  and  others.  From  a  judgment  for  plaintiffs,  de- 
fendant, John  E.  Lloyd,  appeals.    Affirmed. 

Mr.  William  H.  DeWitt,  for  Appellant. 

Mr,  Wm,  Scallon  and  Mr,  W.  W,  Dixon,  for  Respondents. 

-   MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  Court. 

Action  to  recover  the  amount  due  upon  a  joint  and  several 
promissory  note  made  and  delivered  to  plaintiffs  by  defendants 
on  December  31,  1894,  for  the  sxxm  of  $1,500,  bearing  interest 
at  1  per  centmn  per  month  from  date.  All  the  makers  were 
made  parties  defendant.  Lloyd  and  E.  H.  Irvine  were  served 
with  summons.  Young  and  F.  F.  Irvine  were  not  foimd,  nor 
did  they  appear  in  person  or  by  counsel.  E.  H.  Irvine  suf- 
fered  judgment  by  default.  Lloyd  filed  a  separate  answer,  in 
which,  after  admitting  categorically  all  the  material  averments 
in  the  complaint,  he  alleged  specially:  "That  while  the  said 
defendants  herein,  to-wit,  the  signers  of  said  note,  appear  upon 
the  face  thereof  as  joint  makers,  yet  in  truth  and  fact,  as  be- 
tween themselves,  the  said  defendants,  they  are  simply  sureties, 
each  one  for  the  other,  for  three-fourths  of  the  amount  which 
they,  the  said  defendants,  may  be  required  to  jointly  pay." 
The  answer  concludes  with  a  prayer  that  "it  be  adjudged  that 
this  defendant,  John  E.  Lloyd,  is,  as  to  three-fourths  of  the 
amount  of  said  note,  only  a  surety  for  the  three  other  defend- 
ants, and  [that  the  judgment]  shall  direct  tlie  sheriff  to  make 
three-fourths  of  the  amount  due  thereon  out  of  the  goods  and 
chattels,  lands  and  tenements,  of  the  said  defendants  other  than 
this  defendant,  before  he  attempt  to  levy  an  execution  upon  the 
property,  personal  or  real,  of  this  defendant." 
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On  motion  of  plaintiffs  a  separate  judgment  in  the  ordinary 
form  was  entered  against  Lloyd,  the  foregoing  allegation  and 
prayer  being  disregarded.  It  is  now  contended  that  the  court 
below  erred  in  failing  to  render  the  judgment  as  prayed.  De- 
fendant, in  support  of  this  contention,  cites  Section  1293  of 
the  Fifth  Division  of  the  Compiled  Statutes  of  1887,  which  is 
brought  forward  into  the  Code  of  Civil  Procedure  of  1895  as 
Section  1001,  which  follows: 

"Upon  the  rendition  of  any  judgment,  if  it  shall  be  shown 
that  one  or  more  of  the  defendants  against  whom  the  judgment 
is  to  be  rendered  are  principal  debtors,  and  others  of  the  said 
defendants  are  sureties  of  such  principal  debtor,  the  court  may 
order  the  judgment  so  to  state,  and  upon  the  issuance  of  an  exe- 
cution upon  such  judgment  it  shall  direct  the  sheriff  to  make 
the  amount  due  thereon  out  of  the  goods  and  chattels,  lands  and 
tenements  of  the  principal  debtor  or  debtors,  or  if  sufficient 
thereof  cannot  be  found  within  his  county  to  satisfy  the  same, 
then  that  he  levy  and  make  the  aame  out  of  the  property,  per- 
sonal or  real,  of  the  judgment  debtor  who  was  surety.  Judg- 
ment may  be  given  for  or  against  one  or  more  of  several  plain- 
tiffs, and  for  or  against  one  or  more  of  several  defendants ;  and 
it  may,  when  the  justice  of  the  case  re<luires  it  determine  the 
ultimate  rights  of  the  parties  on  each  side,  as  between  them- 
selves." 

It  is  apparent  from  a  careful  reading  of  this  provision  that 
it  refers  to  the  rendition  of  judgments  upon  obligations  the 
makers  of  which  signed  in  fact  as  principal  and  surety,  and  not 
to  judgments  upon  those  on  which  the  makers  are  all  principals. 
It  applies  also  to  cases  in  which  the  parties  whose  rights  are 
to  be  found  and  determined  are  before  the  court,  and  not  to 
cases  in  which  judgment  is  sought,  at  the  option  of  the  plain- 
tiff, against  one  of  the  obligoi-s.  Under  the  provisions  of  the 
Oode  of  Civil  Procedure  (Sections  585,  593)  and  of  the  Civil 
Code  (Section  1941),  all  of  which  were  in  force  at  the  time  the 
note  in  question  was  executed  (Compiled  Statutes  of  1887, 
First  Division,  Sec.  20;  Id.  Fifth  Division,  See.  1296),  this 
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may  properly  be  done,  and  it  was  evidently  the  purpose  of  the 
plaintiffs  to  avail  themselves  of  these  provisions  in  this  case. 
Under  these  circumstances  the  execution  could  not  run  against 
any  of  the  other  obligors,  for  the  reason  that  they  are  and  could 
not  be  included  in  the  judgment,  and  it  would  not,  therefore, 
have  been  proper  for  the  court  to  modify  the  judgment  to  meet 
the  views  of  the  defendant. 

True,  "where  two  persons  execute  a  note,  and  eacli  of  them 
receives  one-half  of  the  consideration,  they  are,  as  between 
themselves,  principals  for  half  the  debt  and  sureties  for  each 
other  to  the  extent  of  the  other  half"  (24  Am.  &  Eng.  Enc.  Law 
(1st  Ed.)  723),  and  this  is  so  no  matter  what  may  be  the  num- 
ber of  tlie  obligors ;  but  the  principle  finds  application  to  cases 
where  the  right  of  contribution  arises,  and  not  to  the  rendition 
of  the  judgments  provided  for  under  the  statute  above  quoted. 
It  is  conceded  by  the  appellant  that  all  the  parties  to  the  note 
were  principals!  This  excludes  him  from  the  operation  of  the 
statute. 

Let  the  judgment  be  affirmed. 

Affirmecl. 


BUTTE  &  BOSTON  COXSOL.  MINING  CO.,  Appellant,  -^-~^. 

V,  MONTANA  ORE  PURCHASING  CO.  ^— «? 

ET   AL..   Respondents.  S  jn 

25      41 

(No.  1.459.)  32    612 

(Submitted  June  28,  1900.     Decided  February  11,  1901.) 

Mines  and  Mining  —  Co-Tenants  —  Statutes  —  Constitutional 
Law — Vested  Rights — Amendments — Construction — Inter- 
pretation— Retrospective  Operation — Injunctio7i. 
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1.  The  Act  of  February  8,  I860,  Section  1  (Bannock  Statutes,  p.  454),  de- 
stroyed the  right  of  survlYorship  in  Joint  tenancies ;  it,  however,  was  not 
retroepective  in  its  operation,  but  affected  subsequently  accruing  rights 
only,  since  the  legislature  had  no  power  to  Interfere  with  existing  rights 
by  converting  joint  tenancies  into  tenancies  in  common. 

2.  The  Act  of  February  8.  1865,  Section  2  (Bannock  Statutes,  p.  454).  de- 
stroyed those  characteristics  of  tenancies  in  common  wherein  they  mainly 
differ  from  holdings  in  severalty,  leaving  the  necessity  for  voluntary  or 
Judicial  partition  as  the  chief  remnant  of  the  distinguishing  feature  of  this 
species  of  ownership ;  but  it  was  not  retrospective  In  its  operation. 

8.  For  one  co-tenant,  without  the  consent  of  the  other,  to  mine  and  remove 
ore  from  the  common  property,  is  an  unauthorized  taking  away  and  lessen- 
ing in  value  of  the  property  within  the  meaning  of  the  Act  of  1865  (Ban- 
nock Statutes,  p.  454). 

4.  The  provisos  of  "House  Bill  No.  1"  of  the  Laws  of  1899  (p.  134)  apply  to 
co-tenants  whose  estates  were  In  existence  when  the  law  was  passed,  and, 
as  to  such  estates,  it  Is  an  attempt  to  disturb  or  destroy  vested  rights  and. 
therefore,  Is  Inoperative  and  void  as  to  them,  being  repugnant  to  Sections 
3  and  27  of  Article  III  of  the  Constitution  of  Montana,  and  also  Amend- 
ment XIV  of  the  Federal  Constitution. 

5.  Any  co-tenant  whose  estate  was  created  after  the  Act  of  1865  took  effect, 
and  before  tlTfe  amendment  of  1899  became  operative,  Is  entitled  to  restrain 
by  injunction  such  mining  and  removal  of  ore  from  the  common  property 
by  his  co-tenant,  as  Is  prohibited  by  the  statute  of  1863  and  Section  592  of 
toe  Code  of  Civil  Procedure,  provided  that  the  remedy  at  law  Is  Inadequate 
and  the  threatened  Injury  Irreparable. 

6.  ^hcn  one  state  adopts  a  statute  from  another  state,  after  a  judicial  in- 
terpretation thereof  by  the  courts  of  the  parent  state  applicable  to  the 
conditions  of  the  adopting  state,  the  legislature  will  be  presumed  to  have 
adopted  the  Interpretation  with  the  statute. 

,7.  The  preventive  force  of  an  act  of  the  legislature,  as  well  as  its  positive 
effect,  is  to  be  determined  by  the  judiciary ;  the  law-making  power  cannot 
determine  the  past  legal  force  and  effect  of  any  statute. 

ON  RP]  HKARING.     UEVERSKD. 

For  former  opinion,  see  24  Mont.  125. 

Messrs,  Forbis  £  Evans,  Mr.  Ratisom  Cooper,  Mr.  William 
U.  DeWitt,  Mr.  William  Scallon  and  Mr.  T.  J,  Walsh,  for 
Appellant. 

Messrs.  McHatton  £  Cotter,  Alessrs.  Clayberg,  Corbett  & 
Lee,  Mr.  Robert  B.  Smith,  Mr.  Charles  R.  Leonard,  Messrs. 
McConnell  &  McConnell  and  Messrs.  Toole,  Bach  £  Toole,  for 
Respondents. 

The  evidence  established  that  the  defendants  F.  Augustas 
Heinze  and  Arthur  P.  Heinze  had  long  prior  to  the  commence- 
ment  of  this  action  entered  into  the  actual  occupancy  of  por- 
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tions  of  the  Tramway  and  Snohomish  lode  claims,  which  were 
not  at  the  time  in  the  occupancy  of  the  plaintiff,  or  any  one 
else,  and  that  they  had  run  drifts  and  made  underground^  work- 
ings at  much  expense  for  the  purpose  of  extracting  ore  from 
said  claims,  and  were  engaged  in  extracting  ores  therefrom  in 
their  right  as  co-tenants  thereof,  under  the  provisions  of  the 
law  of  Montana  designated  as  House  Bill  No.  1.  That  at  the 
time  they  entered  into  the  occupancy  of  said  portions  of  said 
claims  no  objection  was  made  thereto  by  the  plaintiff,  and  that 
it  made  no  objection  to  their  carrying  on  the  mining  operations 
therein  until  the  commencement  of  this  action.  That  they  kept 
accounts  of  the  amount  and  assay  value  of  all  ores  extracted 
by  them  from  said  claims.  That  they  were  and  are  solvent  and 
at  all  times  were  readv  and  able  to  account  to  their  co-tenants 
for  the  net  profits  of  said  mining  operations,  and  that  under 
the  provisions  of  said  law  they  had  a  right  to  the  exclusive  pos- 
session of  all  those  portions  of  said  mining  claims  of  which 
they  were  in  the  actual  occupancy  at  the  time  this  action  was 
commenced  and  had  a  right  to  continue  in  the  exclusive  occu- 
pancy thereof  and  to  mine  and  extract  the  ores  from  said  claims, 
surbject  only  to  an  accounting  to  their  co-tenants  for  any  net 
profits  derived  from  said  mining  operation. 

Where  one  co-tenant  has  not  joined  with  his  other  co-tenants 
at  the  time  they  enter  into  the  actual  occupancy  of  a  mining 
claim  or  a  portion  thereof,  and  engage  in  doing  work  for  tho 
purpose  of  mining  the  claim  or  extracting  ore  therefrom,  he  ia 
not  under  said  law  entitled  to  be  threafter  let  into  the  occu- 
pancy and  possession  thereof  with  them.  They  are  entitled  to 
maintain  their  occupancy  of  such  portion  to  his  exclusion  and 
he  has  a  right,  if  he  so  desires,  to  enter  upon  any  portion  of 
the  common  property  not  then  in  the  actual  occupancy  of  his 
co-tenants  and  to  continue  therein  and  mine  the  same  to  their 
exclusion,  each  l)eing  accountable  to  the  other  only  for  the  net 
proceeds  of  the  mining  operations  conducted  by  him.  As  to 
such  portion  he  has  the  same  right  as  if  it  belonged  solely  to 
him,  subject  only  to  the  condition  that  he  shall  account  to  his 


44  ,      13.  &  B.  Co.  V.  M.  O.  P.  Co.  [Dec. T. '00 

co-tenant  or  co-tenants  for  the  net  profits  which  he  may  realize 
from  his  mining  operations.  He  is  entitled  to  retain  the  exclu- 
sive control  and  occupancy  of  such  portion.  The  only  way  in 
which  he  can  be  deprived  of  this  occupancy  and  his  right  to 
mine  is  by  partition  and  sale  of  the  mining  claim.  The  law 
provides  a  plain  and  adequate  remedy  for  a  non-joining  co- 
tenant  against  his  working  co-tenant  or  co-tenants.  He  is  en 
titled  to  an  accounting  for  the  net  profits  of  the  mining  opera 
tions.  An  injunction  will  not  issue  where  a  party  has  a  plain 
and  adequate  remedy  at  law.  It  cannot  under  said  law  be  is 
sued  at  the  suit  of  one  co-tenant  against  the  other. 

The  refusal  to  grant  the  injunction  was  within  the  discretion 
of  the  district  court  and  the  order  will  not  be  reversed  on  ap- 
peal. The  appellant  seems  to  rely  upon  Section  592  of  tho 
Code  of  Civil  Procedure  as  construed  by  this  Court  in  Ana- 
conda  Copper  Mining  Co.  v.  Butte  &  Boston  Mining  Co,,  17 
Mont.  518,  and  upon  that  decision,  overlooking  entirely  the 
fact  that  said  section  was  repealed  by  House  Bill  No.  1  and 
that  the  same  and  the  decision  of  this  Court  referred  to  did 
not,  after  the  adoption  of  said  House  Bill,  have  any  effect  whatr 
ever  and  are  not  pertinent  of  consideration  further  than  th^t 
they  may  be  looked  to  in  a  consideration  of  the  legislative  in- 
tent expressed  in  House  Bill  Xo.  1.  It  is  proper  to  consider 
said  section  and  the  decision  referred  to  for  the  purpose  of  con- 
struing the  present  law,  and  to  ascertain  the  wrong  which  it 
was  passed  to  remedy.  It  has  no  other  importance  in  this  case. 
It  should  receive  a  construction  broad  enough  to  remedy  the 
wrong  intended  to  be  corrected. 

Under  Section  592  of  the  Code  of  Civil  Procedure,  one  co- 
tenant  without  the  consent  of  the  other  co-tenants  could  not 
carry  on  any  mining  operations  in  the  conmion  property  or  do 
any  work  thereon.  This  was  found  to  be  a  hardship  and  in- 
justice to  co-tenants  desiring  to  develop  or  mine  the  common 
property.  A  co-tenant  owning  a  small  interest  in  a  mine  or 
mining  claim  and  wishing  to  control  the  same  absolutely  had 
but  to  refuse  to  join  with  his  co-tenants  in  doing  work  thereon. 
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or  to  withhold  his  consent  to  their  doing  work  and  mining  in 
the  claim.  It  was  the  wish  of  the  people  of  the  state  to  change 
this  condition  and  that  the  industry  of  mining  should  be  en- 
couraged rather  than  retarded,  so  the  legislative  assembly  in 
the  exercise  of  its  wisdom  enacted  House  Bill  No.  1  to  the  end 
that  each  co-tenant  might  have  the  use  and  benefit  of  his  iii- 
tereat  in  the  common  property  regardless  of  the  wish  or  consent 

of  his  other  co-tenants.     The  act  in  question  is  entirely  incon- 

*  

sistent  in  its  provisions  with  Section  592,  Code  of  Civil  Pro- 
cedure, and  in  so  far  as  mining  property  is  concerned  it  en»- 
tirely  repeals  it.  The  authorities  are  all  to  the  effect  that  where 
an  amendment  contains  language  covering  the  entire  subject 
of  the  statute  amended,  and  is  inconsistent  with  it,  the  original 
statute  is  repealed  by  the  amendment  (Billings  v.  Harvey, 
6  Cal.  381 ;  Billings  v.  Hall,  7  Cal.  1 ;  Clark  v.  Huber,  25  Cai. 
596;  Bensley  v.  Ellis,  39  Cal.  313;  English  on  Interpretation 
of  Statutes,  Sees.  195-196,  and  cases  cited  in  Note.)  The 
rights  of  the  parties  hereto  are  then  dependent  upon  and  gov- 
erned by  the  provisions  of  House  Bill  No.  1  alone,  and  that  is 
the  only  statute  for  consideration  or  construction.  In  constru- 
ing a  statute  the  court  may  inquire  what  was  the  object  the 
l^slative  assembly  sought.  (Perkins  v.  Guy,  2  Mont.  15  and 
20.) 

The  mining  industry  in  this  state  is  to  be  encouraged  within 
legal  lines  and  limitations^  It  is  and  has  been  the  policy  of  the 
government  of  the  United  States  to  encourage  the  development 
and  working  of  mining  ground.  The  cardinal  principle  in  per- 
mitting private  ownership  of  mineral  lands  is  that  the  owner 
may  be  encouraged  to  the  extraction  of  valuable  ores  therefrom. 
Generally  mining  claims  are  not  to  be  considered  valuable 
aside  from  the  value  which  thev  have  for  the  ores  which  mav 
be  contained  within  them.  Their  ownership  gives  the  right  to 
develop  them  and  to  extract  the  valuable  ores  therein  con- 
tained. It  is  not  true  that  a  mining  claim  should  be  worked  of 
itself.  The  history  of  mining  has  demonstrated  that  the  most 
economical  results  are  obtained  by  mining  claims  in  connectiou 
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with  others,  and  through  and  by  means  of  openings  already 
made.  So  far  as  the  entry  and  mining  by  one  co-tenant  upon 
the  common  property,  under  the  provisions  of  House  Bill  No. 
1,  are  concerned,  it  requires  no  argument  to  show  that  he  has 
the  same  rights  as  if  he  were  the  sole  owner  of  the  claim.  The 
policy  of  the  law  and  its  purpose  was  tx)  permit  a  co-fenant  to 
extract  ores  from  the  common  mining  property.  Any  work  that 
is  done  in  a  mining  claim  in  the  conduct  of  actual  mining 
operations  for  the  purpose  of  extracting  ore  and  which  in  itself 
is  done  in  a  miner-like  manner  tends  to  develop  the  property. 
At  common  law  one  co-tenant  of  a  mining  claim  had  tie  right 
to  enter  upon  the  common  property  and  mine,  mill  and  dispose 
of  the  ore.  This  is  thoroughly  well  settled  in  California,  and 
the  doctrine  has  been  approved  by  this  Court.  {McCord  v. 
Oakland  Q.  M.  Co.,  64  Cal.  134;  Annconda  Copper  Mining 
Co.  V.  Butte  &  Boston  Mining  Co.,  17  Mont.  519.) 

The  law  under  consideration  gives  one  co-tenant  the  right  to 
enter  on  the  common  property  at  any  point  or  points  not  then 
in  the  actual  occupancy  of  the  non-joining  co-tenants,  and  to 
occupy  the  same  and  carry  on  mining  therein,  and  to  mill  and 
dispose  of  the  ore.  Of  course  there  is  an  obligation  which 
arises  from  the  exercise  of  the  right,  and  that  is  that  he  shall 
account  to  the  non-joining  co-tenant  or  co-tenants  for  the  net 
profits  of  mining  operations,  if  any  made.  This  we  say  is  an 
obligation  but  is  not  a  limitation.  If  the  obligation  is  not  dis- 
charged a  non-joining  co-tenant  has  his  action  for  an  account- 
ing. 

The  Court  in  construing  a  statute  will  give  its  provisions  a 
reasonable  construction  with  a  view  to  carrying  out  its  objects 
and  giving  effect  to  its  general  intent.  Where  there  is  any 
doubt,  obscurity  or  ambiguity  in  a  statute,  the  general  intent 
should  control.  As  we  have  said,  the  general  intent  of  this 
statute  is  to  allow  co-tenants  to  occupy  and  mine  the  common 
property  regardless  of  the  wish  of  their  co-tenants.  Courts 
construe  statutes  by  considering  the  subject  matter  of  the  act, 
its  object  and  intent  and  giving  effect  to  the  general  intent 
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wherever  it  can  be  done.  Statutes  should  be  so  construed  as 
to  uphold  them  and  to  give  effect  to  their  general  purpose. 
This  Court  has  held  that  co-tenants  in  mining  property  are  not 
co-partners.     {Harris  v.  Lloyd,  11  Mont.  390.) 

Reply  Brief  of  Responi>ent8. 

In  considering  the  question  of  the  constitutionality  of  House 
Bill  No.  1,  we  desire  first  to  present  to  this  Court  our  views 
of  the  decision  in  the  case  of  the  Anaconda  Company  against 
the  Butte  &  Boston  Company,  in  17  Montana,  page  519.  In 
the  Anaconda  Company  case  the  plaintiff  was  the  owner  of  an 
undivided  interest  in  the  mine  and  in  the  ore  in  question;  the 
court  below  found  this  fact  and  the  Supreme  Court  approved 
it ;  the  court  below  also  found  that  the  defendant  was  the  owner 
of  the  other  interest.  The  property  so  owned  in  common  was 
known  as  the  Wild  Bill  claim.  The  defendant  also  owned  and 
was  the  sole  owner  of  what  was  known  as  the  Gray  Rock  Mining 
claim.  The  defendant  contended  that  none  of  the  ore  which  it 
was  taking  out  belonged  to  the  plaintiff,  and  alleged  that  it  was 
part  of  a  vein  which  had  its  apex  within  the  surface  ground  of 
the  Gray  Rock,  of  which  it  was  the  sole  owner.  It  will  further 
appear  from  the  record  of  the  case  that  the  defendant  refused 
to  allow  the  plaintiff  to  take  any  portion  of  the  ore,  of  which 
the  court  below  and  the  Supreme  Court  found  that  it  was  a  co- 
owner  to  the  extent  of  one-third.  Those  facts  constituted  waste 
and  injury  to  the  interest  of  the  plaintiff  in  the  property.  It 
also  constituted  an  ouster.  (See  Freeman  on  Co-tenancy,  Sec. 
292;  Phelan  v.  Smith,  100  Cal.  158.)  This  was  waste  and  in- 
jury under  the  common  law,  because  of  the  ouster,  and  because, 
also,  of  the  fact  that  the  defendant  was  not  only  taking  il? 
share  of  the  profits,  but  refused  to  allow  the  plaintiff  its  share 
thereof,  and  because  of  the  fact,  which  further  appears  in  tho 
record,  that  the  plaintiff  alleged  that  the  defendant,  unless  re- 
strained from  so  doing,  would  continue  in  those  wrongs,  i.  e. 
not  only  taking  out  the  ore,  but  refusing  plaintiff  its  share  in 
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the  ore,  etc.  There  can  be  no  doubt  that  equity  under  the  for^ 
mer  practice  would  entertain  a  suit  for  an  injunction  in  aid  of 
an  action  at  law  under  such  circumstances.  We  believe  that 
the  decision  in  the  Anaconda  case  should  be  so  far  modified  as 
to  confine  the  decision  of  the  Court  to  the  facts  involved  in  the 
case.    Then  there  would  be  no  reversal  of  the  case. 

Counsel  admit  that  appellant's  interest  in  the  property  was 
acquired  prior  to  1895.  Therefore,  Your  Honors  are  not  con- 
struing the  Act  of  1895,  which  was  the  law  which  was  construed 

by  the  Court  in  the  Anaconda  case  and  the  cases  which  follow 
it     Your  Honors  are  construing  the  law  of  1864,  or  1872, 

whichever  it  may  be,  a  different  law,  a  different  act,  and  al- 
though similar  in  some  respects  to  the  law  of  1895,  still  differ^ 
ent  in  others ;  the  Court  in  the  Anaconda  case  reasoned  that  the 
act  of  1872  did  not  give  the  right  to  an  injunction  or  any  other 
remedy  than  the  remedy  of  trespass  and  trover,  and  that  the 
legislature  of  1895  did  not  consider  these  remedies  sufficient, 
and,  therefore,  gave  any  remedy,  including  injunction,  which 
might  be  had  if  no  co-tenancy  existed ;  that  case  was  consider 
ing  and  interpreting  one  statute,  the  act  of  1805 ;  this  Court  is 
called  upon  to  interpret  another  stiitufe,  the  act  of  18C4,  or 
1872;  and  although  these  statutes  are  somewhat  similar,  the 
rule  of  stare  decisis  does  not  apply.  (See  Wood  v.  Brady,  150 
U.  S.  18.)  And  so  as  to  the  Anaconda  Company  case.  The 
decision  may  well  be  approved  and  followed  in  all  cases  involv- 
ing a  similar  state  of  facts^  but  in  so  far  as  the  decision  is  sought 
to  be  made  to  apply  to  all  co-tenancies  in  common,  it  should  be 
modified  so  as  to  be  confined  to  cases  involving  the  same  facta. 
Still  reviewing  the  Anaconda  cause,  let  us  ascertain  the  mean- 
ing of  the  various  words  used  in  the  law  of  1864,  and  this  is 
the  act  upon  which  plaintiff's  right  is  based.  In  attempting  to 
interpret  these  laws,  we  should  take  into  consideration  the  sub- 
ject matter  of  the  statute,  which  subject  matter  is,  first,  the 
nature  of  the  ownership,  and,  second,  the  nature  of  the  prop- 
erty, and  also  the  law  theretofore  existing.  It  cannot  be  said 
that  to  use  property  in  the  way  in  which  such  property  is  com- 
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monly  used,  necessarily  constitutes  an  injury  to  the  property 
when  the  same  is  held  by  tenants  in  common.  There  is  no 
property  susceptible  of  being  used,  or  calculated  to  be  used, 
which  could  not  be  owned  by  two  or  more  tenants  in  common ; 
and  there  is  no  property  which  is  not  more  or  less  injured  or 
lessened  in  value  by  its  use,  and  it  may  well  be  said  that  there 
is  no  property  which  does  not  deteriorate  in  value  when  in  use. 
Consequently,  to  use  property  may  or  may  not  be  to  injure  or 
abuse  it  or  lessen  it  in  value  within  the  meaning  of  the  statutes* 
If  the  property  is  used  in  a  way  the  owners  thereof  contem- 
plated H  should  be  used,  then,  in  the  meaning  of  the  statutes, 
there  is  no  injury,  no  abuse,  no  destruction;  there  ia  simply 
an  enjoyment  of  the  property.  (See  Freeman  on  Co-tenancies, 
Sec  249  a;  see,  also  McCord  v.  Mining  Co.,  64  Cal.  134 ;  J  oh 
V.  Potion  L,  R.  (XX  Eq.),  p.  84;  Lenfers  v.  Henhe,  73  111. 
405 ;  Wood  v.  Carp.  R.  I.  Co.,  47  Mich.  65 ;  Wood  v.  Carp.  JB. 
/.  Co.,  50  Mich.  522;  In  re  Saeger  Estate,  92  Mich.  186.) 

The  principle  seems  to  be  this :  That  A  exercises  exclusiver 
ownership  in  property,  or  assumes  so  to  do,  when  he  seeks  to 
control  it  in  such  a  manner  as  to  deprive  his  fellow  co-tenant 
from  his  right  to  use  the  same.  And  it  seems  to  be  well  settled,, 
and  equally  logical,  that  where  A  seeks  to  prevent  B  from  using 
the  common  property  in  the  way  such  property  is  ordinarily 
used,  A  is  then  assuming  and  exercising  exclusive  ownership 
of  the  property.  (See  Freeman  on  Co-tenancies,  Sec.  318.) 
The  ownership  and  the  nature  of  the  property  must  be  consid- 
ered ;  we  are  of  the  opinion  that  to  use  property  held  in  common 
in  the  way  such  property  is  by  its  nature  intended  to  be  used,, 
is  not  waste,  is  not  injury,  is  not  a  destruction  of  the  property- 
So  that  we  contend  that,  under  the  act  of  1865,  the  legislature^ 
did  not  intend  to  prohibit  the  right  of  one  co-tenant  to  use 
property  in  the  way  such  property  was  intended  by  its  nature 
to  be  used,  provided,  always,  that  each  co-owner  recognizes  fully 
and  fairly  the  rights  and  equity  of  his  co-tenant  to  use  the  same 
and  to  share  in  the  profits  thereof ;  and  provided,  also,  that  the- 
manner  of  exercising  this  use  is  of  such  a  nature  as  character- 

Voi-.  ^XV-4 


50  B.  &  B.  Co.  V.  M.  O.  P.  Co.  [DeaT.'OO 

i26&  the  ordinary  prudent  biisineBS  man  of  affairs.  Such  a  co- 
tenant  is  exercising  his  own  right  and  his  own  interest  in  the 
property,  which  the  law  says  he  may  do  so  long  as  he  does  not 
iaiterfere  mth  the  right  of  his  fellow  co-tenant  to  use  the  same 
in  die  same  manner  and  to  share  in  the  profits  equally.  He  ia 
merely  enjoying  his  right  Such  a  use  is  "danynum  ahsqw  imr 
jwria" ;  it  is  the  result  of  the  exercise  of  a  lawful  right,  and 
there  can  be  no  injury  in  the  meaning  of  the  law ;  and  we  main- 
tain that  the  statute  itself  so  interprets  these  various  words. 
After  specifying  particular  acts,  it  says,  "or  otherwise  injure 
or  abuse ;"  and  again,  it  says,  "shall  have  his  action  for  the  in- 
jury;"— so  that  the  act  complained  of  must  be  what  in  law 
constitutes  an  injury  or  abuse,  and  for  one  who  owns  property 
to  use  it  is  not  an  abuse  or  an  injury  necessarily,  although  such 
an  act  would  constitute  the  wrong  if  done  by  a  stranger. 

Interpreted  as  we  interpret  the  law  of  1895,  the  law  is  not 
unconstitutional  as  to  any  co-tenancy;  but  if  the  construction 
of  that  law  as  announced  in  the  dictimi  in  the  Anaconda  case 
ia  to  be  followed,  then  the  law  would  be  unconstitutional  as  tc 
all  co-tenancies  having  their  origin  prior  to  July  1,  1895,  be- 
cause under  the  statute  of  1864,  as  contained  in  the  Compiled 
Statutes,  and  until  the  act  of  1895,  the  co-owner  was  allowed 
to  work  the  mine  in  a  proper  manner,  subject  only  to  an  action 
of  trover  or  an  action  of  trespass.  (See  Anaconda  Co.  v.  B.  S 
B.  M.  Co.,  17  Mont,  at  bot  of  page  526,  and  p.  525.) 

Counsel  for  appellants  insist  that  injunction  would  lie  in  this 
case  under  the  act  of  1872.  We  differ  from  counsel  in  this  re- 
gard. We  insist  that  no  right  to  an  injunction  was  granted  by 
the  law  of  1872.  The  statute  itself  seems  the  answer  to  the 
claim  of  counsel.  The  only  remedy  given  by  this  statute  is  an 
action  of  trover  or  an  action  of  trespass,  and  then  only  "his 
action  of  trespass  or  trover  for  the  injury,"  that  is,  the  injury 
done,  not  a  threatened  injury.  Again  we  say  that  this  law  must 
be  construed  with  reference  to  the  subject  matter.  Confining 
ourselves  to  the  remedy,  it  will  be  seen  at  once  that  the  &tatal» 
f       does  not  mean  that  co-tenant  plaintiff  shall  have  the  same  jud^ 
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ment  as  he  would  if  the  co-tenancy  did  not  exist ;  because  a  co- 
tenant  claiming  the  same  judgment  as  would  be  given  as  against 
a  stranger^  would  be  exercising  exclusive  ownership  of  the 
property.  His  judgment  must  be  for  the  "injury"  done  to  his 
share.  If  "A"  works  a  mine  owned  by  himself  and  "B,"  "B" 
could  not  at  common  law  maintain  an  action  for  his  share  of 
the  profits.  (See  McCord  v.  Mining  Co.,  64  Cal.  x34.)  Prob- 
ably he  can  under  the  law  of  1864. 

We  do  differ  from  counsel,  and  we  do  claim  that  no  new 
wrongs  are  created  by  the  statute  of  1864  or  of  1872.  At  com- 
mon law,  one  co-tenant  could  practically  maintain  the  sole  pos- 
session of  personal  property  and  no  action  would  lie,  because 
his  possession  was  consistent  with  his  title;  but  any  act  of  his 
which  was  inconsistent  or  in  conflict  with  the  title  and  right 
of  his  co-tenant,  was  not  only  a  wrong,  but  action  would  lie. 
(Fre^nan,  Sees.  306,  307.)  It  was  a  wrong  at  common  law 
to  take  away  the  common  property, — so  it  was  a  wrong  to  de- 
stroy or  injure  it,  and  so  it  was  to  lessen  its  value  or  otherwise 
abuse  it.    (Freeman  on  Co-tenancy,  Sec.  297.) 

Confining  ourselves  strictly  to  real  estate,  the  statute  of  1864| 
as  continued  to  1895,  creates  absolutely  and  unqualifiedly  no 
new  wrong;  under  the  common  law  it  was  a  wrong  to  '^assume 
and  exercise  exclusive  ownership"  over  real  estate,  and  eject- 
ment would  lie,  and,  if  a  continuance  of  the  wrong  was  threat- 
ened, a  suit  in  equity  in  aid  of  the  action  at  law  would  be  sus- 
tained  to  stay  waste ;  and  this  act  of  exercising  exclusive  own* 
ership  might  be  proved  by  showing  any  act  inconsistent  with 
the  rights  of  the  other  co-tenants,  such  as  a  sale  of  the  entire 
title,  a  denial  of  the  co-tenancy,  or  using  or  allowing  others  tc 
use  the  property  in  a  way  not  consistent  with  its  character,  as 
in  Murray  v.  Haverty,  70  111.  318,  and  in  Davidson  v.  Thomp- 
son, 7  C.  E.  Gre^  (N.  J.)  83 ;  Freeman,  Sec.  302.  And  from 
Sections  297  to  303  of  Freeman,  it  will  be  seen  that  not  only 
was  each  of  the  acts  mentioned  in  the  statute  a  wrong  at  com- 
mon law,  but  each  was  a  wrong  for  which  a  temedy  was  given, 
ejtetnieiit,  trespass,  trespass  on  the  case,  according  to  the  nature 
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of  the  wrongful  act;  ejectment  for  assuming  and  exercising 
exclusive  ownership ;  trespass  on  the  case  for  an  abuse  or  in- 
jury which  lessened  in  value;  trespass  for  a  total  destruction. 
These  laws  and  every  statute  must  be  construed  with  reference 
to  the  subject  matter;  and  the  words  "abuse,"  "injure,"  "les- 
sen," "destroy"  and  "lessen  in  value"  must  be  so  interpreted 
as  not  to  destroy  the  inherent  right  of  the  owner  of  the  property 
or  of  an  interest  therein  to  use  the  same. 

The  man  who  makes  two  blades  of  grass  grow  where  only 
one  formerly  grew  has  been  called  a  public  benefactor.    Couii- 

« 

sel  desire  to  change  this,  so  as  to  say  that  one  co-tenant  may 
prevent  a  ranch  from  being  cultivated,  water  from  being  used, 
coal  from  being  extracted,  timber  from  being  cut — to  prevent 
every  industry  of  the  state  from  being  carried  on,  when  two 
or  more  are  the  owners  thereof.  No  man  can  injure  (and  we 
use  the  word  in  its  legal  sense)  the  property  of  another  by  the 
lawful  exercise  of  his  own  right.  The  lawful  exercise  of  own- 
ership is  not  necessarily  an  injury,  although  it  may  cause  dam- 
age— this  is  damnum  absque  injuria.  Thus  A  may  by  the  law- 
ful exercise  of  his  own  enjoyment  of  his  own  farm  cause  a  loss, 
or  damage  to,  or  lessening  of  the  value  of,  his  neighbor's  farm ; 
but  the  act  would  be  ^^damnum  absque  injuria/'  So  A,  who 
is  a  co-tenant,  owns  a  several  and  distinct  interest,  and  the  law- 
ful exercise  of  his  own  right  to  enjoy  his  own  interest,  so  long 
as  he  does  not  prevent  his  co-tenants  from  enjoying  their  inter- 
ests, is  not  injury  mthin  the  meaning  of  the  law ;  again  it  is 
damnum  absque  injuria.  Co-tenants  do  not  impliedly  make 
promises ;  but  the  duty  is  imposed  upon  them  by  law,  because 
of  their  almost  fiduciary  relation,  that  they  shall  not  injure 
(in  the  legal  sense)  the  interests  of  one  another;  neither  one 
promises  the  others  anything.  But  the  law  says  that  they  oc- 
cupy such  a  position  or  relation  towards  the  property  that 
neither  shall  take  advantage  of  the  relation  so  as  to  wrong  the 
other ;  and  if  ho  does  so,  then  his  act  is  a  wrong  for  which  tie 
law  gives  a  remedy. 

When  A  and  B  locate  a  mine,  they  must  do  work  and  labor 
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thereon — ^perhaps  by  sinking  a  shaft  thereon;  certainly, 
if  A  did  the  work,  it  would  not  be  considered  an 
injury  because  by  so  doing  he  extracted  ore  therefrom. 
In  course  of  time  they  apply  for  patent  and  obtain  it ;  this  pat- 
ent includes  every  right  given  by  the  statute;  under  section 
2322  by  virtue  of  the  patent  they  have  the  right  to  the  "pos- 
session and  enjoyment"  of  the  surface  and  every  vein  the  top 
or  apex  of  which  lies  within  the  surface  boundaries.  That  is 
the  right  that  A  has  and  that  B  has;  it  enters  into  the  grant 
to  them — each  of  them  can  enjoy  it  to  the  extent  of  conveying 
it  to  be  enjoyed  as  fully  as  he  could  enjoy  it  himself,  and  his 
grantee  has  the  same  right  to  enjoy  and  convey  ad  infinitum; 
to  take  away  that  right  would  be  unconstitutional.  To  enjoy 
a  vein,  lode  or  ledge  is  to  use  it  in  the  way  a  vein,  lode  or  ledge 
is  capable  of  being  used  by  its  very  nature. 

Suppose  again  that  A  buys  a  horse  from  B,  not  as  a  partner 
but  as  a  tenant  in  common,  and  suppose  that  this  law  of  1872 
is  a  part  of  this  contract;  the  same  law  was  a  part  of  the  as- 
sumed contract  at  conmion  law;  caiinot  A  use  the  horse?  Or 
a  mowing  machine,  cannot  A  use  the  mowing  machine  ?  Does 
not  B  know  that  A  expects  to  enjoy  his  right  therein,  and  does 
not  A  know  that  B  expects  to  enjoy  his  right  therein — the  right 
to  use  it,  and  does  that  use  constitute  an  injury  within  the 
meaning  of  the  statute  ?  Such  use  did  not  constitute  any  wrong 
at  common  law,  although  every  act  specified  in  the  statute 
was  a  wrong  at  common  law. 

There  is  no  vested  right  of  which  plaintiff  is  deprived  by 
the  statute  of  1899.  If  ore  has  been  removed  prior  to  1899 
by  defendant,  for  the  ore  so  removed  plaintiff  had  a  cause  of 
action;  we  are  not  asking  that  he  shall  be  prevented  from 
bringing  his  action.  That  is  not  what  he  is  seeking  in  this 
application.  He  seeks  to  prevent  us  from  exercising  our  right 
in  the  future ;  th^t  necessarily  refers  not  to  a  past  act,  for  which 
plaintiff  may  have  his  remedy,  but  for  an  act  to  be  done  in  the 
future;  so  there  can  be  no  vested  right  to  the  form  of  action 
for  an  injury  done ;  and  there  cannot  be  a  vested  right  to  have 
a. cause  of  action  for  a  future  injury.     The  right  of  action  in 
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trover  or  trespass  is  still  preserved  by  the  act  of  1899;  and 
plaintiff  is  given  the  further  right  to  demand  his  share  of  the 
ore  upon  the  dump.  No  right  is  given  to  the  working  co-tenant 
which  he  did  not,  in  our  opinion,  always  have ;  he  cannot  com- 
mit waste ;  he  must  not  interfere  with  any  co-tenant  in  his  oc- 
cupancy; he  must  enjoy  the  property  in  a  miner-like  manner; 
and  he  must  account  for  the  profits.  Even  assuming  that  under 
the  act  of  1872  injunction  would  lie  in  all  cases,  the  only 
remedy  of  which  plaintiff  is  deprived  is  injunction  to  prevent 
defendant  from  doing,  not  what  he  obligated  himself  from  do- 
ing, but  that  which  the  statute  (so  interpreted)  said  he  should 
not  do ;  there  is  no  constitutional  right  to  a  particular  remedy 
for  a  tort.     (Campbell  v.  Mining  Co,,  83  Fed.  645.) 

■  _  _ 

Brief  of  Respondent  in  Reply,  on  Constitutionai-ity  or 

House  Bill  No.  1. 

The  statute  of  1872  gives  the  right  of  trover  and  trespasB 
for  the  wi*ongs  mentioned  in  the  statute ;  it  gives  no  other  reme- 
dies. And  we  may  remark  here  incidentally  that  it  does  not 
give  injunctions;  and  that  the  statute  does  not  say  that  such 
a  co-tenant  shall  have  the  same  judgment  that  he  would  have 
against  a  stranger.  These  (trover  and  trespass)  were  actions 
that  the  co-tenant  did  not  have  at  common  law  except  under 
peculiar  circumstances;  he  had  no  action  of  account  for  '^re- 
ceiving"  more  than  his  just  share,  except  under  the  statute  of 
Anne,  (Freeman  on  Co-tenancy,  Sec.  270)  ;  he  could  not  main- 
tain an  action  of  ejectment  unless  ouster  was  proved  or  con- 
ceded, {Id,  Sec.  291).  There  is  nothing  to  be  gained  by  pur- 
suing this  subject ;  it  is  enough  to  say  that  generally  speaking 
trover  and  trespass  would  not  lie  at  common  law,  that  equity 
furnished  certain  remedies,  injunction  very  seldom,  and  to 
stay  waste  only  in  certain  cases.  Remembering  the  presump- 
tion in  favor  of  the  decisions  appealed  from,  then  it  fol- 
lows that  if  Heinze  Bros,  would  have  the  right  to  work  the 
mine  as  a  co-tenant  either  under  the  common  law  or  under  the 
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law  of  1872,  then  it  will  be  presumed  that  their  right  was  ao- 
quired  at  that  time  (1872)  or  prior  thereto — ^the  record  being 
silent  as  to  that 

What  were  and  what  are  the  rights  of  the  oo-tenant  of  a  ftnxt 
ing  elaim,  the  co-tenancy  having  been  created  under  the  law 
of  1872,  or  prior  thereto?  One  co-tenant  of  a  farm  (except 
perhaps  in  Montana)  has  very  much  more  liberal  rights — as 
i^ainst  a  lazy,  unwilling  or  a  grasping  or  an  improvident  eo- 
tenant,  he  may  farm  the  land,  husband  its  crops,  and  then  the 
profits  are  his  without  any  accounting.     {Henderson  v.  Ea^onj 

17  AdoL  k  Ellis,  702 ;  Le  Barron  v.  Babcotk,  122  K  Y.  168 ; 
Chamberg  v.  Chambers,  3  Hawks,  232 ;  Pico  v.  Colunibet,  12 
Cal.  414;  McCord  v.  Oakland  Q.  M.  Co.,  64  OaL  184.)  In 
the  early  English  law  there  was  no  right  given  to  one  oo-tenant 
ae  against  another  to  stay  legal  waste  (Jones  on  Real  Propert>', 
Sec  1911),  and  the  writ  was  not  granted  except  where  the  act 
was  a  malicious  or  wanton  destruction ;  the  right  to  an  accounr 
for  receiving  more  than  his  share  was  given  by  statute  known 
as  the  Statute  of  Anne,  or  Westminster  2  C.  (See  McCord  v« 
Oakland  Q.  M.  Co.,  64  Cal.  134-143 ;  VoL  11,  Ency.  PI.  &  Pr. 
pp.  767  and  770;  Mott  v.  Underwood,  51  Am.  St  711-715, 
moA  cases  above  cited. )  This  rule  depended  upon  the  fact  that 
each  co-tenant  had  a  right  to  the  possession  of  each  and  everj' 
jMirt  of  the  property.  It  is  not  waste  for  one  or  two  or  more  oo- 
tenants  to  farm  land  (see  LeBarron  v.  BabcocJe,  122  N.  Y. 
mapra) ;  neither  is  it  waste  for  one  of  two  or  more  co-tenants 
of  a  mining  claim  to  work  a  mine  in  the  usual  way  and  es- 
tract  ore  therefrom,  and  by  so  doing  he  is  not  ^'chargeable  with 
waste,  or  liable  to  the  other  co-tenants  in  any  way,  if  he  does 
not  exclude  them.''  (Jones  on  Law  of  Real  Property,  Sec.  1914 ; 
McCord  V.  Oakland  Q.  M.  Co.y  64  Cal.  134 ;  Lynn's  Appeal, 
81  Penn.  St  44,  72  Am.  Dec.  721 ;  Crouch  v.  Puryear,  10  Am- 
Dec.  528 ;  Reed  v.  Reed,  16  K  J.  Eq.  248 ;  Appeal  of  Fulmar, 

18  Atl.  493;  Findlay  v.  Smith,  6  Munf.  (Va.)  184;  Wood  v. 
Carp  River  I.  Co.,  47  Mich.  65 ;  Bayers  v.  Hoshinson,  1  Ati. 
MS ;  same  case,  110  Pa.  St.  473.)    And  it  is  to  be  remembered 
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that  that  which  is  waste  when  the  act  is  done  by  a  tenant  for 
life  is  not  necessarily  waste  when  done  by  a  co-tenant.  (See 
Jones  on  Real  Prop.  Sec.  1911.)  Other  cases  upon  the  same 
point  and  to  the  same  effect  might  be  cited  almost  indefinitely. 
The  above  will  suffice^  not  only  to  show  what  is  waste,  but  to 
show  also  that  that  which  is  waste  in  the  old  settled  country 
of  England  is  not  necessarily  waste  in  a  new  country;  also  to 
show  that  for  one  co-tenant  to  use  property  held  in  common 
after  the  manner  which  that  property  is  usually  used  and  sup- 
posed to  be  used,  is  neither  waste  nor  an  injury  to  the  property, 
neither  does  such  use,  in  the  eyes  of  the  law,  lessen  the  value 
of  such  property;  for  at  common  law  an  action  would  lie  for 
said  acts,  if  they  were  injuries. 

So  we  insist  that  under  the  law  prior  to  the  statute  of  1872. 
and  under  the  law  of  1872,  no  injunction  would  be  granted  to 
one  co-tenant  to  restrain  another  from  working  a  mining  claim 
in  a  proper,  miner-like  manner,  and  not  refusing  to  allow  his 
co-tenant  to  join  in  the  work.  And,  it  follows,  that  if  the 
-question  of  contractual  rights  is  involved  in  this  case,  then  the 
law  of  1895  is  unconstitutional  as  to  all  co-tenancies  thereto- 
fore existing,  or  which  had  their  origin  from  co-tenancies  there- 
tofore existing — and  consequently  House  Bill  No.  1  cannot 
be  said  to  be  unconstitutional  as  to  plaintiff,  because  that  law 
enlarges  and  does  not  impair  plaintiff's  rights.  However,  does 
House  Bill  No.  1  impair  any  obligation  of  any  contract  ?  In 
other  words,  is  there  necessarily  any  contractual  relation  be- 
tween tenants  in  common  ?  Of  course  tenants  in  common  may 
make  contracts  between  themselves,  such  contracts  are  not  in- 
volved in  this  case,  but  does  the  mere  fact  of  co-tenancy  estab- 
lish contractual  relations?  We  think  not.  We  have  looked 
in  vain  for  any  language  in  any  case  indicating  any  contract 
arising  from  this  relation.  Counsel  have  cited  no  cases  decisive 
of  such  a  question.  They  cite  cases  from  California  in  which 
it  is  held  that  a  law  which  abolishes  joint  tenancies  is  uncon- 
stitutional as  to  those  theretofore  existing.  The  cases  cited 
{whatever  they  decide)    stand  by  themselves   as   authorities. 
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The  great  weight  of  decisions  is  against  the  conclusion  of  the 
California  Supreme  Court.  {Miller  v.  Dennett,  6  N.  H.  109 ; 
Bawhaugh  v.  Bambaugh,  11  S.  &  K.  191;  Burgkhardt  v.  Tur- 
Tier,  12  Pick.  534-539.) 

Each  co-tenant,  however  small  his  share  may  be,  has  certain 
rights ;  he  has  the  right  to  the  possession  of  the  entire  property 
— so  has  hia  co-tenants,  each  one  being  so  entitled  by  virtue 
of  his  own  right ;  the  interest  of  each  is  distinct,  the  rights  of 
«ach  may  be,  generally  are,  obtained  at  different  times  and 
under  different  deeds  and  titles.  At  common  law  the  remedies 
of  a  co-tenant  were  limited  to  actions  of  tort  entirely.  He 
could  not  sue  his  co-tenant  ex  contractu.  (See  Shepard  v. 
Richards,  2  Gray  424.)  There  is  no  contract  between  co-ten- 
ants. (See  Edsall  v.  Merrill,  37  N.  J.  Eq.  at  p.  115.)  There 
is  no  privity  between  them.  {Williams  v.  Sutton,  43  Cal.  75 ; 
see  Greenleaf,  Sec.  189 ;  see  also  Freeman  on  Co-ten.  Sec.  169- 
170,  172.)  No  estoppel  against  one  affects  the  other;  because 
the  moiety  of  each  is  independent  of  the  other.  (Freeman, 
Sec.  168.)  All  the  acts  specified  in  the  law  of  1872,  in  the 
law  of  1895,  and  in  the  first  clause  of  the  law  1899,  are  torts; 
and  the  constitutional  prohibition  against  the  impairing  of 
the  obligation  of  contracts  does  not  apply.  (See  State  of  Lour 
isiana  v.  New  Orleans,  109  U.  S.  285.)  There  was  no  contract 
at  common  law  between  co-tenants  not  to  use  the  property ;  the 
laws  of  1872,  1895  and  1899  do  not  provide  remedies  for  agree- 
ments, but  remedies  for  torts. 

What  obligation  of  what  contract  existing  between  co-tenants 
is  impaired  by  House  Bill  No.  1,  the  law  of  1895  or  the  law  of 
.1872  ?  What  promise  to  do  or  not  to  do.  There  is  no  such  con- 
tract, and  consequently  there  can  be  no  obligation  of  any  con- 
tract by  any  of  the  bills  mentioned ;  and  the  clause  of  the  Con- 
stitution which  prohibits  the  enactment  of  any  law  impairing 
the  obligation  of  contracts,  is  not  involved  in  this  controversy. 
Let  us  consider  House  Bill  No.  1  and  see  what  wrongs  or  im- 
perfections in  the  law  the  legislature  intendeed  to  remedy.  It 
is  a  well  known  rule  of  interpretation  of  statutes  that  this 
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ahonld  be  done.  It  is  also  a  well  known  rule  of  interpretation 
that  the  subject  matter  of  the  law  should  be  considered.  la 
the  first  place,  then,  no  act  of  a  co-tenant  is  made  a  wrong  by 
any  of  these  statutes  which*  act  was  not  a  wrong  at  oomsKm 
law— not  a  wrong  arising  from  a  contract  between  oo-tenants, 
but  a  tort,  an  injury  done  to  the  right  of  the  other  co-tenant 
as  to  his  moiety.  To  assume  and  exercise  exclusive  ownership 
of  the  common  property  was  a  wrong ;  if  it  was  personal  prop- 
erty, the  injured  co-tenant  had  one  remedy  and  this  was  "but 
to  take  this  from  him  who  hath  done  to  him  the  wrong  *  * 
*  when  he  can  see  his  time."  He  could  not  replevy  it;  de- 
tinue would  not  lie.  (Freeman  on  Co-tenancy,  Sees.  287  to 
289.)  The  law  of  1895  gave  any  form  of  action  appropriate 
against  a  stranger.  The  law  of  1872  gave  such  a  co-tenant  his 
action  in  trover, — but  no  new  wrong  is  made;  it  is  the  oW 
wrong  with  a  new  remedy.  If  the  property  so  held  in  oommom 
and  over  which  one  co-tenant  assumed  and  exercised  exclusive 
control,  was  real  estate,  the  non-consenting  co-tenant  had  hxB 
remedy  by  ejectment;  but  this  remedy  was  not  satisfactorj, 
because  the  entry  of  the  wrongsioing  co-tenant  being  lawful, 
ouster  must  be  proved  or  acts  amounting  to  an  ouster.  The 
law  of  1872  gives  trespass;  the  act  of  1895  gives  any  aetiom 
appropriate  if  against  a  stranger.  It  is  still  the  same  old 
wrong;  but  now  it  is  just  as  though  a  stranger  was  the  guilty 
party,  and  certainly  there  would  be  no  contract  to  be  enforced 
in  such  a  case.  ^*To  take  away" — ^this  is  the  next;  it  was  a 
wrong  at  common  law ;  no  action  of  replevin  would  lie ;  as  we 
have  seen ;  because  each  had  the  right  to  each  part  of  the  prop- 
erty; trover  would  lie  only  in  certain  cases.  (See  Freeman, 
Sec  806. )  Under  the  act  of  1872  trover  would  lie ;  and  under 
1895  any  appropriate  action.  "To  destroy."  Here  the  wrongod 
co-tenant  had  the  right  to  trover,  because  here  was  an  ouster; 
but  the  act  of  1895  gives  any  appropriate  action  as  if  againac 
a  stranger.  But  at  common  law  the  property  must  be  ^'d*- 
stroyed  or  something  equivalent  to  it — something  which,  aa 
it  were  amounts  to  an  ouster,  etc."     (Freeman,  Sees.  806  and 
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807.)  So  the  Ckxle  adds :  "To  leesen  in  value" — or  otherwiao 
injure  and  abuse.  We  take  these  together,  because  they  amount 
to  the  same  thing.  At  common  law,  the  destruction,  or  injury 
or  abuse,  as  we  have  just  seen,  must  be  of  such  a  character  as 
to  amount  to  ouster.  The  act  of  1895  gives  any  action  as  if 
the  act  had  been  committed  by  a  stranger.  All  the  old  actions 
remain,  we  do  not  undertake  to  give  them  all;  and  in  1872  cer- 
tain new  actions  were  given,  and  in  1895  any  action  appropri- 
ate as  against  a  stranger  was  given.  But  absolutely  and  cer- 
tainly no  act  becomes  a  wrong  which  was  not  before  a  wrong. 
And  absolutely  and  certainly  no  new  right  in  the  property  it- 
8^  was  given  either  by  the  act  of  1872  or  1895;  and  conse- 
quently the  act  of  1899  does  not  take  away  any  contract  right 
of  the  non-consenting  owner,  l^either  the  act  of  1872  nor  the 
a€t  of  1895  gave  to  any  co-tenant,  past  or  present,  the  right  to 
have  the  property  lie  idle,  to  keep  a  house  vacant,  which  miglkt 
otherwise  have  been  occupied ;  or  to  insist  that  the  horse  owned 
in  common  should  not  be  driven — or  to  play  "dog  in  the  man- 
ger" as  to  any  property  of  which  he  was  one  of  two  or  more 
eo^tenants.  It  merely  gave  him  new  actions  for  old  wrongs— 
for  those  acts  which  always  have  been  and  always  will  bt' 
irrong.  All  of  the  acts  mentioned  in  these  laws  were  and  are 
torts ;  there  may  be  vested  rights  in  judgments  for  torts,  in  ac- 
tions for  torts  already  committed;  but  there  can  be  no  vested 
lights  to  a  particular  form  of  action  for  a  tort  not  yet  com- 
mitted. These  laws  do  not  say  that  acts  which  are  injuries 
to  or  destructful  of  property  when  committed  by  a  stranget 
are  necessarily  injuries  when  committed  by  a  co-owner  of  the 
property.  When  considering  what  acts  are  wrongs,  the  court 
must  still  consider  the  nature  of  the  property  and  also  the 
relation  which  the  parties  to  the  action  sustain  to  it  and  to 
each  other.  If  a  stranger  cultivates  the  land  it  is  a  trespass; 
certainly  it  would  not  be  when  done  by  one  co-tenant;  if  a 
stranger  to  the  title  drives  a  horse  against  the  will  of  the  owndr, 
it  would  be  a  trespass — ^would  it  be  if  the  driving  was  the  act 
^  a  co-owner?     This  general  principle  to  which  we  refer  i^ 
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well  illustrated  in  the  opinion  of  the  court  in  Appeal  of  Ful- 
mer,  18  Atl.  493.  So  the  law  of  1895  does  not  make  wrong 
what  was  right  before;  but  does  permit  the  application  of 
any  appropriate  remedy  to  what  was  always  wrongful  before, 
and  which  owing  to  the  strict  rule  of  the  common  law  was  be- 
fore either  not  the  subject  of  any  action  as  between  co-tenants, 
or  of  such  a  nature  that  only  trespass  or  trover  would  lie  under 
the  law  of  1872.  This  law  did  not  undertake  to  say  that  acts 
wrongful  on  the  part  of  a  stranger  to  the  title  were  necessarily 
wrongs  as  between  co-tenanti  In  interpreting  the  law,  we 
must  consider  the  nature  of  the  subject;  the  legislature  of  1872 
and  1895  were  dealing  with  property  held  by  a  peculiar  title — 
held  by  co-tenants,  each  of  whom  held  and  owned  an  undivided 
interest  in  each  particle  of  the  property,  which  ownership 
gave  to  each  one  of  them  the  opportunity  to  do  Avrong  to  the 
other,  at  the  same  time  that  it  gave  to  each  of  them  the  right  to 
use  and  enjoy  the  property  in  the  way  that  that  particular  kind 
of  property  was  by  its  nature  calculated  to  be  enjoyed;  the 
legislature  did  undertake  to  give  an  action  to  a  co-tenant  as 
against  his  co-tenant  for  any  such  wrong,  in  1872  an  action 
in  trespass  or  trover,  in  1895  any  appropriate  action,  under 
both  laws  in  the  same  manner  as  though  the  co-tenancy  did  not 
exist; — ^but  it  did  not  intend  to  take  away  and  did  not  take 
away  and  could  not  take  away  any  right  which  each  co-tenant 
had  to  use  the  common  property ;  it  did  not  take  away,  or  intend 
to  take  away,  neither  could  it  take  away  the  right  which  one 
co-tenant  had  to  use  a  horse  held  in  common,  even  though  his 
co-tenant  refused  to  use  it,  or  the  right  to  use  water  held  in 
common,  even  though  his  co-tenant  does  not  desire  to  use  it, 
.or  to  use  a  mine  as  mines  are  used  and  enjoyed,  even  though 
his  co-tenant  does  not  wish  to  use  or  enjoy  it. 

Let  us  submit  House  Bill  No.  1  to  the  test  of  a  brief  analy- 
sis: (a)  It  is  denominated  An  Act  to  amend  Section  592 
of  the  Code  of  Civil  Procedure.  It  re-inacts  without  change 
Section  592  and  thlen  adds  certain  qualifications  and  limita- 
tions in  the  form  of  a  proviso.    If,  then,  there  are  any  amend- 
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ments  to  this  section  at  all,  we  must  find  them  in  this  proviso. 
The  first  paragraph  provides  "that  nothing  herein  contained 
shall  prevent  one  co-tenant  or  join  tenant,  or  any  number  of 
oo-tenants  or  joint  tenants,  acting  together  less  than  all  from 
entering  on  the  common  property  at  any  point  or  points  not 
then  in  the  actual  occupancy  of  the  non-joining  co-tenants  or 
joint  tenants  and  enjoying  all  the  rights  of  occupancy  of  the 
property  without  waste."  This  is  general  and  applies  to  all 
kinds  of  property  held  in  any  species  of  tenancy  in  common. 
If  this  be  an  amendment,  it  can  only  affect  the  first  paragraph 
of  section  592,  which  provides  that  "If  any  person  shall 
assume  and  exercise  exclusive  ownership  over  *  *  *  any 
property  held  in  joint  tenancy,"  etc.  At  conmion  law  one 
tenant  in  common  could  not  assume  and  exercise  exclusive 
ownership  over  the  common  property.  Now  this  first  para- 
graph in  the  proviso  does  not  say  that  the  right  of  occupancy 
provided  therein,  which  shall  be  without  waste,  is  to  be  exclu- 
sive. It  does  not  deny  the  non-occupying  tenant  the  right 
to  enter  and  occupy  and  enjoy  without  waste  the  property  occu- 
pied by  them. 

(b)  The  next  clause,  which  is  the  one  affecting  the  prop- 
erty under  consideration  in  this  case,  provides  that  "in  the 
case  of  mining  property  from  mining  the  same  in  a  miner-like 
manner  and  extracting,  milling  and  disposing  of  the  ore  from 
the  common  property,  paying  its  or  their  own  expenses,  and 
subject  to  accounting  to  the  non-joining  co-tenant,  or  joint 
tenant  for  the  net  profits  of  such  mining  operations,  if  any 
made."  There  is  still  another,  and  the  most  important  of  all, 
provision  for  the  protection  of  the  non-working  tenant,  to-wit: 
"But  nothing  herein  shall  prevent  or  preclude  the  co-tenant  or 
joint  tenant  from  receiving  his,  its  or  their  proportionate  share 
of  all  ore  or  ores  on  the  dump  upon  payment  or  tendering  pay- 
ment of  the  actual  cost  of  mining  the  same." 

The  working  co-tenant  must  mine  the  property  in  a  miner- 
like manner.  He  can  not  gut  the  mine  or  mine  it  in  such  a  way 
as  to  injure  the  property.  Now  we  submit  upon  these  pro- 
visions the  following  observations : 
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1.  The  non-working  co-tenant,  instead  of  being  despoiled 
of  his  interest  by  this  act,  has  its  value  enhanced.  There  is  no 
impairment  of  his  property,  but  there  is  a  betterment  of  it 

2.  The  value  of  his  interest  in  the  mine  is  what  can  l>e 
taken  out  of  it  by  mining  it  in  a  proper  way.     He  has  the  op- 
tion to  receive  his  ore  upon  the  dump  and  thus  have  a  partition 
of  the  ores  in  kind  laid  down  to  his  hand  upon  the  dump.     To 
be  sure,  he  has  to  give  or  tender  his  proportionate  share  of  the 
cost  of  mining,  but  with  the  ore  on  the  dimip  he  has  the  means 
by  which  to  raise  the  money  if  he  does  not  have  it  otherwise. 
Much  is  said  in  counsel's  argument  about  the  right  of  partition 
as  a  remedy  to  get  rid  of  the  non-working  co-tenant.    But  this 
remedy  is  a  very  inadequate  one.    The  Court  might  judicially 
know  that  there  is  not  a  mine  in  Montana  which  can  be  parti- 
tioned in  kind.  The  only  way  to  partition  is  by  sale.  And  when 
it  comes  to  this,  the  poor  co-tenant  without  means  is  absolutely 
tt  the  mercy  of  the  richer  co-tenant  with  means.     But  undei 
the  provisions  of  this  statute  the  non-working  co-tenant  can 
have  a  partition  of  the  ores  as  they  are  mined  and  placed  upon 
the  dump.    If  tlie  non-working  co-tenant  does  not  elect  to  take 
his  share  of  the  ore,  he  can  allow  the  working  co-tenant  to  mill 
the  aame  or  treat  it  otherwise  at. his  own  expense,  subject,  how- 
ever, to  the  right  to  use  the  common  product  for  the  payment 
of  these  expenses,  and  thus  share  in  the  net  profits.     Bear  ir 
mind  that  the  mining  must  be  done  in  a  miner-like  manner, 
and  that  this  applies  to  the  treatment  of  the  ores.     All  proper 
economy  must  be  exercised  and  if  there  is  anything  of  reol 
value  in  the  ore  it  is  represented  by  the  net  profits,  and  the  non- 
working  co-tenant  is  secured  in  this  act  to  his  just  share  of  tli9 
same.    If  it  should  turn  out  that  the  ore  is  of  such  little  value 
that  there  is  no  profit,  but  a  loss,  the  burden  falls  upon  the  in- 
dustrious working  co-tenant,  whom  the  learned  counsel  in  theii 
unwonted  zeal  see  fit  to  denominate  robbers  and  despoilers. 

The  foregoing  observations  expose  the  unjustnese  of  the 
criticism  made  upon  this  act.  On  the  contrary,  this  act  is  mo« 
carefully  drawn  and  guards  the  interests  of  the  non-working 
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o^-tenant  with  all  the  tenderness  and  care  given  by  an  afiPection- 

aie  parent  to  an  infant  child.     The  non-working  co-tenant  is 

the  pet  of  this  act.    It  does  not  injure  him  in  any  vested  right 

which  he  may  have.     This  act  gives  to  the  non-working  co- 

ienant  every  dollar  of  the  net  profit  which  can  be  realized  out  of 

the  mine.  This  is  all  that  he  bps  in  it,  or  that  he  ever  had  in  it 

It  even  gives  him  the  further  right  to  take  his  own  ores  and 

treat  them  himself  if  he  is  not  willing  that  his'  associates  should 

treat  them;  and  all  he  can  make  out  of  his  share  of  the  ores 

» 

after  the  expenses  of  mining  in  a  miner-like  manner  have  been 
paid,  he  gets  under  the  provisions  of  this  act.  Now  wherein 
ifl  he  despoiled  of  his  property? 

The  learned  counsel  lay  great  emphasis  upon  the  right  which 
they  claim  the  non-working  co-tenant  has  to  have  the  ore  remain 
in  place  until  he  should  consent  to  its  being  mined  or  until  the 
mine  should  be  partitioned  or  sold.  It  must  be  remembered 
that  in  determining  the  right  of  one  co-tenant  in  relation  to  his 
fellow  co-tenant  the  nature  of  the  property  right  of  each  must 
be  taken  into  consideration.  Each  one  has  rights  which  the 
other  must  respect;  the  right  of  each  is  defined  and  fixed  by 
law.  There  is  no  vested  right  in  a  refusal  to  consent  to  such 
uae  of  the  property  as  its  nature  will  admit  of.  The  act  under 
consideration  does  not  take  away  the  property  of  the  co-tenant, 
but  it  provides  for  the  better  use  and  enjoyment  of  the  property. 

Now  we  submit  that  the  act  under  consideration  cannot  he 
void  as  an  unconstitutional  interference  with  private  property, 
As  we  have  seen,  it  gives  every  advantage  to  the  non-working 
tenant;  it  enhances  the  value  of  his  property.  The  possession 
of  the  property  is  valuable  in  proportion  to  the  uses  and  en- 
joyment  which  can  be  gotten  out  of  it  Counsel  for  appellants 
oontend  that  one  co-tenant  has  a  vested  right  in  his  undivided 
interest  in  the  common  property  to  hold  it  without  using  it, 
no  matter  how  detrimental  such  holding  may  be  to  the  interests 
of  hid  fellow  co-tenant.  This  statute,  we  submit,  adjusts  the 
equities  of  the  parties  as  nearly  as  possible  according  to  nat- 
mral  justice. 
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In  the  first  place,  House  Bill  No.  1  is  a  remedial  statute. 
It  is  the  province  of  the  legislature  to  determine  by  appropriate 
legislation  the  public  policies  of  the  state.  The  Supreme  Court 
in  the  case  of  A.  C,  M.  Co.  v.  B.  A.  &  P.  Co.,  17  Mont,  pro- 
ceeded upon  the  supposition  that  the  act  of  1872  and  likewise 
the  act  of  1895  wrought  a  change  in  the  common  law  as  to  the 
use  and  enjoyment  of  mining  property.  And  the  public  werci 
led  to  believe  from  this  decision  that  one  co-tenant  could  not 
work  his  mine  and  take  out  ore  and  get  the  money  out  of  the 
same  without  the  consent  of  his  co-tenant  The  legislature  by 
House  Bill  No.  1  determined  that  such  a  rule  regulating  tht 
use  of  mining  properties  was  detrimental  to  the  public  good,  and 
House  Bill  No.  1  was  intended  as  a  remedy  for  this  defeci. 
The  purpose  of  the  act  then  was  purely  remedial.  It  was  not 
to  divest  any  interest  of  one  co-tenant  out  of  him  and  vest  it 
in  the  other  co-tenant,  or  any  other  person.  Its  purpose  and  its 
very  provisions,  as  we  have  seen,  were  to  protect  with  the  ut- 
most care  the  right  of  the  non-consenting  co-tenant.  Its  pur- 
pose was  to  regulate  the  use  of  the  property  so  as  to  enhance 
the  value  of  the  property  to  its  owner.  Ore  in  its  natural  place 
in  the  earth  can  contribute  no  rational  enjoyment;  nor  be  of 
any  beneficial  use  to  its  owner  while  it  is  so  situated,  nor  con- 
tribute any  benefit  to  the  public  at  large.  To  put  it  within  the 
power  of  one  owner  by  his  non-action  to  preclude  his  co-tenant, 
who  desired  to  use  the  property  for  that  purpose  for  which  it 
could  be  used,  from  using  his  property  is  not  only  impolitic  but 
WTong  in  principle.  House  Bill  Xo.  1  provides  a  remedy  by 
which  it  is  sought  to  prevent  this  injustice  and  to  enable  all 
the  tenants  in  common  in  a  mining  property  to  enjoy  to  tho 
fullest  their  several  interests  therein. 

"The  right  to  a  particular  remedy  is  not  a  vested  right  It 
is  the  general  rule,  and  the  exceptions  are  of  those  peculiar 
cases  in  which  the  remedy  is  a  part  of  the  right  itself.  It  is 
within  the  legislative  province  to  give  a  new  and  additional 
remedy  for  a- right  or  equity  already  in  existence.  It  may  abol- 
ish old  remedies  and  substitute  new.     Any  rule  or  regulation 
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in  regard  to  the  remedy  which  does  not,  under  pretense  of 
modifying  or  regulating  it,  take  away  or  impair  the  right  itself, 
cannot  be  regarded  as  beyond  the  province  of  legislation.'' 
(Cooley  on  Constitutional  Limitations,  443  et  seq.)  Much  has 
been  said  in  appellant's  argument  about  vested  rights.  But 
the  question  arises,  What  is  a  vested  right  in  a  constitutional 
sense  ?  Upon  this  subject  see  Cooley  on  Constitutional  Limi- 
tations, page  438  et  seq.  The  change  made  by  legislation  in 
property  which  does  not  take  the  property  away  from  the 
owner,  but  enhances  its  value,  is  not  obnoxious  to  the  constitu- 
tional provision  protecting  vested  rights.  Any  such  law  which 
enhances  the  value  of  the  property  or  promotes  the  beneficial 
use  of  the  same  and  thus  indireetlv  enhances  the  value,  is  not 
imconstitutional  upon  the  ground  that  it  interferes  with  vested 
rights.  (Anmbele  v.  Patch,  3  Pick.  3(53;  Miller  v.  Miller,  16 
Mass.  60.) 

But  appellant's  counsel  contend  that  "^if  the  statute  is  purely 
remedial,  it  is  invalid  because  it  is  repugnant  to  Section  1  of 
the  14tli  Amendment  to  the  Constitution  of  the  United  States, 
in  that  it  denies  to  x)t*rsons  the  equal  protection  of  the  laws." 
The  answer  to  this  is  obvious.  A  law  mav  be  the  law  of  th^ 
land  without  being  a  general  law.  Laws  ])ublic  in  their  objects 
may,  unless  express  constitutional  ])r()vi8i()ii  forbids,  be  either 
general  or  loc^al  in  their  application ;  they  may  embrace  many 
subj(H*ts  or  one,  and  they  may  extend  to  all  citizens  or  be  con- 
fined to  particular  classes,  as  minors  or  married  women,  ban- 
kers or  traders,  and  the  like."  (Cooley  on  Constitutional  Limi- 
tations, page  482,  note  2.)  And  the  legislature  must  deter-* 
mine  whether  particular  rules  shall  extend  to  the  whole  stat(3 
an<l  all  its  citizens,  or,  on  the  other  hand,  to  subdivisions  of 
a  state  or  a  single  class  of  its  citizens  only.  (Id.)  If  the  laws 
Ik*  otherwise  unobjectionable,  all  that  can  be  required  in  these 
eases  is  that  thev  be  general  in  their  application  to  the  class  or 
locality  to  which  they  a])ply,  and  they  are  then  jmblic  in  char- 
acter, and  of  their  propriety  and  ])olicy  the  legislature  must 
judge." 
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Applying  these  elementary  constitutional  principles  to  the 
/Case  under  consideration  we  observe  that  House  Bill  No.  1,  in 
that  part  of  it  affecting  the  working  of  mines,  is  made  for  a 
single  class  of  persons,  to-wit:  Joint  tenants  and  tenants  in 
•common.  This  is  a  particular  class  and  this  act  affects  property 
held  in  this  particular  mode.  When  a  person  acquires  property 
under  this  kind  of  tenure  he  does  it  with  the  understanding 
that  the  legislature  has  power  to  make  enactments  regulating 
the  ownership  and  use  and  enjoyment  of  this  class  of  property 
-different  from  other  classes  of  property  held  by  different  kinds 
of  tenure. 

7.  Appellant's  counsel  further  contend  that  House  Bill 
JKTo.  1  is  unconstitutional'  as  to  all  rights  which  had  accrued 
before  its  passage.  In  other  words  that  it  is  retroactive  and 
impairs  the  obligation  of  contracts  and  interferes  with  vested 
rights.  Our  Constitution  does  not  prohibit  retroactive  legisla- 
iion.  It  provides  that  the  legislature  shall  not  pass  an  act  ex 
post  facto  and  which  impairs  the  obligation  of  contracts.  But 
this  is  not  prohibiting  retroactive  legislation.  (Cooley  on  Con" 
stitutional  Limitations,  p.  456;  Beach  v.  ^^'alker,  6  Conn.  190- 
197;  Goshen  v.  Stonington,  4  Conn.  209-221,  10  Am.  Dec. 
121,  note  p.  132;  1  Kent's  Commentaries,  p.  456.) 

MR.  JUSTICE- PIGOTT  delivered  the  opinion  of  the  Court. 

The  former  opinion  in  this  case  is  reported  in  24  Montana, 
at  page  125,  and  in  60  Pacific  Reporter,  at  page  1039.  Being 
inclined  to  the  view  that,  if  the  provisos  of  House  Bill  No.  i 
of  the  Session  Laws  of  1899  (Laws  of  1899,  page  134,  here- 
inafter referred  to)  are  applicable  to  co-tonancies  created  prior 
to  the  passage  of  that  bill,  the  injunction  was  probably  too 
broad  in  its  terms,  we  granted  a  rehearing,  and  the  cause  has 
been  again  argued.  The  facts  upon  w^hich  the  original  decision 
was  based  are  stated  in  the  former  opinion.  The  following 
facts  are  pertinent  to  the  question  which  we  shall  consider  upon 
the  rehearing:  The  plaintiff  and  the  defendants  Heiuze  are, 
and  since  1893  have  been,  tenants  in  common  of  the  Snohomish 
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and  Tramway  lode  mining  claims.  The  defendant  adminis- 
trator  and  the  defendant  Larkin,  as  heir,  assert  that  the  equi- 
table title  to  the  undivided  interests  of  which  the  plaintiff  is 
the  legal  owner  is  in  the  heir,  but  this  is  controverted  by  the 
plaintiff.  The  defendant  Montana  Ore  Purchasing  Company 
owns  the  Earns  lode  mining  claim,  and  this  defendant  and  the 
defendants  Heinze  had  entered  the  Snohomish  and  Tramway 
from  the  Karus  through  underground  workings  of  the  latter, 
had  mined  large  quantities  of  valuable  ore  from  the  veins  of 
the  common  property,  had  hoisted  and  removed  the  same 
through  the  Earns  shaft,  and  had  appropriated  it  to  their  own 
use, — all  wdthout  the  consent  of  the  plaintiff.  These  acts  they 
threatened  to  continue  doing.  In  its  former  decision  this  Court 
reversed  the  order  of  the  district  court  refusing  to  grant  an 
injunction  pendente  lite,  the  effect  of  which  was,  in  the  par- 
ticular case,  a  direction  to  the  court  below  to  issue  the  injunc- 
tion as  prayed,  restraining  the  defendants  from  entering  upon 
and  mining  the  common  property  at  any  place.  If  the  defend- 
ants who  are  co-owners  with  the  plaintiff  in  the  Snohomish 
and  Tramway  should  sink  a  shaft  or  make  an  opening  on  either 
one  of  these  claims,  and  mine  and  extract  ore  therefrom,  a  ques- 
tion different  from  that  determined  in  the  former  decision 
would  necessarily  arise.  The  constitutionality  of  Section  592 
of  the  Code  of  Civil  Procedure,  as  amended  by  the  Act  of  Feb- 
ruary 28,  1899,  commonly  known  as  ^'Ilouse  Bill  Xo.  1,'' 
would  be  involved ;  if  it  be  constitutional  when  applied  to  the 
co-tenancy  between  the  plaintiff  and  the  Heinzes,  and  the  de- 
fendants in  mining  and  removing  the  ore  through  openings 
on  the  Snohomish  or  Tramway  should  bring  themselves  within 
the  provisos  of  the  Act,  the  injunction  would  be  too  broad.  We 
think  the  Court  is  tnerefore  in  duty  bound  to  determine 
whether  the  Act,  if  intended  to  be  applicable  to  co-tenancies 
existing  at  the, time  of  its  passage,  is,  as  to  such  co-tenancies, 
repugnant  to  the  Constitution.  The  plaintiff  argues  that  the 
Act  attempts  to  deprive  co-tenants  whose  estate  existed  when 
the  Act  of  1899  became  operative,  of  their  property  without 
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due  process  of  law,  disturbs  their  vested  rights,  and  is  a  law 
impairing  the  obligations  of  contracts. 

We  are  satisfied  that  the  provisos  of  House  Bill  Xo.  1  of 
the  Lav^s  of  1899  were  intended  to  apply  as  .well  to  co-tenants 
whose  estates  were  in  existence  when  the  law  was  passed,  as  to 
those  whose  estates  have  been  or  may  be  created  after  its  pas- 
sage. Does  the  amendment  made  by  the  Act  of  1899  to  Section 
592  of  the  Code  of  Civil  Procedure  disturb  or  impair  the  vested 
rights  of  co-tenants  whose  estates  were  in  existence  at  the  time 
the  amendment  became  operative  ?  If  it  does,  it  is  repugnant 
to  those  parts  of  Sections  3  and  27  of  Article  III  of  the  Con- 
stitution of  the  State  declaring  that  all  persons  have  the  nat- 
ural, essential  and  inalienable  right  of  acquiring,  possessing 

and  protecting  property,  and  ordaining  that  no  person  shall 
be  deprived  of  property  without  due  process  of  law.    If  it  does, 

it  is  repugnant  also  to  the  *Mue  i)rocess  of  law"  clause  of  the 
Fourteenth  Amendment  to  the  Federal  (\mstitution. 

In  1845  the  general  ass(Miil)ly  of  Illinois  passed  the  following 
statute,  entitled  An  Act  Concerning  '*  Joint  Rights  and  Obliga- 
tions" (Kev.  St.  111.  1845,  p.  299)  : 

^•Swtion  1.  *  *.  ^  If  j)artition  be  not  made  between 
joint  tenants,  the  parts  of  those  who  die  first  shall  not  accrue 
to  the  survivors,  but  descend  or  ])ass  by  devise,  and  shall  be 
subject  to  debts,  dower,  charges,  (4c.,  or  transmissible  to  execu- 
tors or  administrators,  and  be  considered,  to  every  intent  and 
purpose,  in  the  same  view  as  if  such  deceased  joint  tenants  had 
been  tenants  in  ccmimon. 

**Sec.  2.  If  any  ])erson  shall  assume  and  exercise  exclusive 
control  [afterwards  change<l  to  S>wnership']  over,  or  take 
away,  destroy,  lessen  in  valu(»,  or  otherwise  injure  or  abuse 
any  pro])erty  ludd  in  joint  tenancy,  tenancy  in  common  or  co- 
])arcenary,  the  party  aggrieved  shall  have  his  action  of  trespass 
or  trover  f(U-  th(»  injury,  in  the  same  manner  as  he  would  have 
if  such  joint  tenancy,  tenancy  in  conmion,  or  coparcenary  di<l 
not  exist.  • 
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'*Sec.  3.  AH  joint  obligations  and  covenants  shall  Iw  taken 
and  held  to  be  joint  and  several  obligations  and  covenants." 

Section  2  receivetl  an  interpretation  in  Benjamin  v.  Strem- 
pie,  13  Illinois,  466,  and  Boyle  v.  Levings,  28  Illinois,  31  i, 
ilecided  in  1851  and  1862,  respectively.  These  three  sections 
were  adopted  by  Montana.  At  the  first  session  of  the  legishi- 
tive  asseniblv  of  the  Territorv-  of  Montana  an  Act  entitled 
''An  Act  (Concerning  Joint  Rights  and  Obligations,-'  approved 
Febmary  8,  1865,  was  passed  (Bannack  Statutes,  p.  454). 
It  is  as  follows : 

'^Sectioh  1.  If  any  partition  be  not  made  between  joint  ten- 
ants, the  property  of  those  who  die  first  shall  not  accrue  to  the 
survivor  or  survivors,  but  de^scend  or  pass  by  devise,  and  shall 
be  subject  to  debts,  dower,  charges,  etc.,  or  transmissible  to  exe- 
cution or  administration,  and  be  considered  to  every  intent  and 
purpose  in  the  same  view  as  if  such  deceased  joint  tenants  had 
been  tenants  in  common. 

"S<?c.  2.  If  any  person  shall  assimie  and  exercise  exclusive 
ownership  over,  or  take  away,  destroy,  lessen  in  value,  or  other- 
wise injure  or  abuse  any  property  held  in  joint  tenancy,  tenancy 
in  common  or  copartenary,  the  party  aggrieved  shall  have  his 
action  of  trespass  or  trover  for  the  injury  in  the  same  manner 
as  he  would  have  if  such  joint  tenancy,  tenancy  in  common  or 
copflrtenary  did  not  exist. 

'^Sec.  3.  All  joint  obligations  and  covenants  shall  Hereafter 
be  taken  and  held  to  be  joint  and  several  obligations  and  cove- 
nants. 

"Sec.  4.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage." 

Thereafter  the  provisions  of  the  Act  of  1805  w^ere  included 
in  an  Act  entitled  "An  Act  revising,  enacting  and  codifying 
the  general  and  permanent  laws  of  Montana  Territory,"  the 
Act  of  1865  constituting  (liapter  36  of  the  compilation  of 
1871-72,  the  subject  of  the  chapter  being  designated  as  "Joint 
Eights."  In  the  subsequent  compilation  of  1887  the  provisions 
of  the  Act  of  1865  were  re-enacted  without  change,  appearing 
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as  Chapter  77  of  the  general  laws,  and  found  at  page  1006  of 
the  Compiled  Statutes  of  1887, the  chapter  being  entitled  "Joint 
Eights."  Until  the  adoption  of  the  Code  of  Civil  Procedui'c 
of  1895,  the  Act  of  1865  remained  in  force  as  originally  passed. 
For  more  than  thirty  years,  therefore,  the  Act  of  1865  consti- 
tuted die  only  legislation  of  this  territory  and  state  touching  the 
subjects  affected  by  it.  What,^  then,  w^s  the  purpose  and  what 
the  effect  of  these  enactments,  which  were  among  the  earliest 
legislative  steps  taken  by  the  territorial  government,  and  which 
remained  for  so  long  a  time  unchanged  ? 

By  its  title  the  Act  declares  that  the  subject  sought  to  be 
affected  by  its  provisions  is  "Joint  Rights  and  Obligations," 
and,  as  the  third  section  of  the  law  treats  s|>ecifically  of  "Joint 
Obligations,"  it  should  seem  clear  that,  if  the  title  of  the  Act 
may  be  treated  as  any  evidence  of  its  meaning,  sections  1  and 
2  were  designed  to  treat  of  "joint  rights."    It  is  hardly  needful 
to  observe  that,  if  the  provisions  of  the  enacting  portion  of  th<: 
statute  actually  depart  from  the  purpose  indicated  by  the  title, 
they  would  not   (under  the  Organic  Act  as  it  then  was)  be 
restricted  by  it ;  but  if  sections  1  and  2  render  the  meaning  am- 
biguous, or  leave  the  legislative  intent  doubtful,  the  avowed 
purpose  of  the  legislation,  as  the  purpose  is  declared  in  the  title, 
would  prove,  at  the  least,  of  benefit  in  the  effort  to  ascertain  the 
design  of  that  branch  of  the  government  whose  purposes,  when 
ascertained,  must  be  respected  and  announced  by  the  judiciary. 
We  find  that  by  the  first  section  of  the  Act  itself  the  legislative 
assembly  plainly  intended  to  destroy  the  right  of  survivorship 
which  constituted  the  distinguishing  feature  of  the  species. of 
tenure  known  as  "joint  tenancy,"  and  the  provisions  and  un- 
mistakable purpose  of  the  Act  are  thus  far  consistent  with  its 
title,  for,  manifestly,  such  a  substantial  modification  of  the 
rights  of  joint  tenants  deals  exclusively  with  "joint  rights,"  and 
accounts,  at  least  in  part,  for  tliat  portion  of  the  title  which  de- 
clares that  the  Act  is  one  concerning  "joint  rights."  We  cannot 
agree  with  the  courts  which  hold  that  the  legislature  has  power 
to  convert  existing  joint  tenancies  into  tenancies  in  common ; 
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the   right  of   survivorship — the  indispensable  ingredient   and 
characteristic  of  the  estate,  and  not  a  mere  expectancy  or  possi- 
bility, as,  for  example,  is  the  inchoate  right  of  dower — accrue* 
as  a  vested  right  when  and  as  soon  as  the  joint  tenancy  is  created^ 
and  the  legislature  is  without  authority  to  devest  or  interfere- 
with  such  right.     A  joint  tenant  cannot  be  so  deprived  of  his. 
property.     Constitutional  limitations,  state  and  national,  pro- 
hibit it.     We  observe,  therefore,  that  the  first  section  was  not 
and  could  not  have  been  retrospective  in  its  operation,  but  that 
it  affected  subsequently  accruing  rights  only,  Avhich,  in  the  ab- 
sence of  the  statute,  would  have  constituted  joint  tenancies.. 
Turning,  now,  to  the  second  section,  and  expecting,  by  reason: 
of  the  terms  of  the  title,  to  find  that  its  provisions  relate  either 
to  "joint  rights"  or  to  ^'joint  obligations,"  we  are  surprised  to 
find  its  language  more  suited  to  legislation  concerning  remedial 
procedure  than  to  either  of  the  subjects  indicated  by  the  title 
It  provides  that  if  "any  person"  (not  necessarily  a  co-tenant)* 
"shall  assimie  and  exercise  exclusive  ownership  over,  or  take- 
away, destroy,  lessen  in  value,  or  otherwise  injure  or  abuse  any 
property  held  in  joint  tenancy,  tenancy  in  common,  or  coparte- 
nary,"  tlien  "the  party  aggrieved  shall  have  his  action  of  tres- 
pass or  trover  for  the  injury,"  and  that  this  aggrieved  ])arty 
shall  have  such  action  "in  the  same  manner  as  he  would  have- 
if  such  joint  tenancy,  tenancy  in  common,  or  copartenary  did 
not  exist."  AVithout  consideration,  for  the  present,  of  the  sig- 
nificance of  the  word  "any"  in  the  first  line  of  the  section,  and 
assuming  that  the  section  relates  solely  to  co-tenants,  what  was- 
its  purpose  and  effect  as  to  them  ?    It  declares  that,  under  the- 
circumstances  described,  "the  aggrieved  party  (co-tenant)  shall 
have  his  action  of  trespass  or  trover  for  the  injury."    A  super- 
ficial examination  of  this  provision  would  naturally  induce  the- 
conclusion  that  it  relates  only  to  the  remedy  "for  the  injury"* 
to  an  aggrieved  co-tenant ;  but  no  very  serious  reflection  is  re- 
quired to  suggest  the  indisputable  proposition  that  some*,   at; 
least,  of  the  acts  recited  in  the  section  do  not  constitute  "in- 
juries" to  the  co-tenant,  or  make  him  an  "aggrieved  party,"" 
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unless  the  statute  luodiiied  the  rights  of  co-tenants;  for  in- 
stance, no  wrong  was  done  under  the  common  law  if  one  co- 
tenant,  without  the  consent  of  the  other  owners,  in  the  proper 
way  mined  and  took  away  the  product  from  the  subject  of  the 
common  ownership  which  had  been  acquired  for  the  purpose 
of  mining,  and  was  adapted  to  that  use,  or  worked  in  a  miner- 
like manner  mines  o])en  when  the  co-tenancy  was  created,  and 
lemovdl  the  ores  and  dei)osits,  althcmgh  the  value  of  the  land 
might  be  lessened  thereby. 

Whether  these  sections  worked  a  change  in  the  law  by  cre- 
ating rights  not  theretofore  existing,  or  proxaded  remedies  only, 
is  the  important  and  difficult  question  presented  in  the  case  f\z 
bar.  If  merely  remedial,  then  they  did  no  more  than  provide 
additional  means  of  redress  for  the  violation  of  rights  recog- 
nized at  law  or  in  equity.  If,  on  the  other  hand,  these  sections 
created  new  rights  in  property,  and  incidentally  prescribed 
remedies  for  the  invasion  of  such  rights,  it  will  be  sufficient, 
for  the  purposes  of  the  i)resent  inquiry,  to  detennine  whethei 
the  supposed  right  asserted  l)y  the  plaintiff  was  so  created,  and 
whether  it  became  vested  before  the  amendment  of  1899  went 
into  effect ;  and  tlie  extent  of  the  changes  made  by  the  Act  of 
1805,  with  respect  to  the  obligations  and  liabilities  of  co-tenants 
the  one  to  the  other  need  not  be  examined,  except  in  so  far  as 
a  discussion  of  them  may  be  necessary  to  a  clear  understanding 
of  the  points  here  presented. 

Before  the  passage  of  the  statute  of  18(55,  a  tenant  in  com- 
mon, although  liable  in  tresspass  to  his  co-tenant  for  an  unlaw- 
ful destruction  of  the  common  property  or  of  pan  of  it,  or  of 
the  interest  of  the  co-tenant,  had  the  right  to  "assume  and  exer- 
cise exclusive  ownership  over"  (provided  neither  ouster  nor 
conversion  resulted),  '^or  take  away,  *  *  *  lessen  in 
value,  or  otherwise  injure  or  abuse''  the  common  property  (pro- 
vided the  act  did  not  amoimt  to  ouster,  waste,  conversion,  or 
unlawful  destruction),  and  hence  the  exercise  of  that  riglit 
could  not  operate  as  an  "injury ;"  in  other  words :  Under  the 
common  law  (me  tenant  in  conmion  is  not  aggrieved, — ^that  is 
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to  say,  he  has  suffercnl  no  legal  injiirj', — by  his  co-tenant's  as- 
suming and  exercising  exclusive  ownership  over,  taking  away, 
lessening  in  vahie,  or  otherwise  injuring  or  abusing  the  com- 
mon property,  unless  the  act  amounts  to  an  ouster,  to  waste, 
to  a  conversion,  or  to  an  unlawful  destruction  of  the  common 
property  or  of  some  })art  of  it,  or  of  the  interest  of  the  other 
tenant.     If,  therefore,  this  section  does  not  affect  joint  (or  com- 
mon) rights,  as  the  title  would  indicate  that  it  does,  and  if  it 
relates  exclusively  to  a  remedy,  it  manifestly  constitutes  an  ar- 
tempt  by  the  legislature  to  create  a  privilege  to  resort  to  a  ju- 
dicial procedure  for  the  purpose  of  preventing  the  exercise  of 
certain  lawful  rights;  such  an  attempt  would,  of  course,  be 
futile,  as  it  would  exceed  the  constitutional  powers  of  any  leg- 
islative Ixxly,  and  hence  such  a  purjKJse  ought  not  to  be  at- 
tributed to  the  legislative  assembly,  unless  no  other  construc- 
tion of  the  law  is  consistent  wnth  the  legislative  purpose  within 
the  scope  of  its  recognized  authority.     A  remedy  without  a 
right  to  be  protected  thereby,  or  a  wrong  without  a  correlative 
right,  is  inconceivable.    Although  thus  forced  to  reject  the  view 
that  this  section  relates  exclusively  to  remedial  procedure,  we 
are  still  imix»lled  to  recognize  and  ccmcode  the  fact  that  it 
plainly   j)urj)orts  to  make  provision   for  actions   l)eitween  co- 
tenants  which  could  not  have  been  maintained  ])rior  to  the 
Act,  and  that  such  actions  should  be  maintainable  by  reason 
of  certain  wTongs  which  formerly  were  not  wrongs  and  could 
not  have  constituted  causes  of  action.     Such,  in  effect,  were  the 
principles  upon  which  Benjamin  v.  Stretnple  and  Boyle  v.  Lev- 
ingis,  aupra,  were  based,  and  the  statute  lK)re  this  interpreta- 
tion at  the  time  it  was  adopted  from  Illinois.     When  a  statute 
has  been  adopted  by  this  state  from  another  state,  after  a  ju- 
dicial inter]>retation,  suitable  to  the  conditions  of  this  state,  has 
l)een  placed  upon  it  by  the  ]>arent  state,  the  legislative  assem- 
bly will,  ordinarily,  be  presumed  to  have  adopted  the  interpreta- 
tion with  the  statute,  and  the  courts  will  de]>art  from  it  only 
for  strong. reasons.     (Sfadler  v.  First  National  Bank  of  Helena, 
22  Mont.  190,  208,  50  Pac.  111.) 


74  B.  &  B.  Co.  V.  M.  O.  P.  Co.  [DecT.'OO 

In  view  of  this  plain  purpose,  declared  in  unmistakable 
terms  in  the  Act ;  in  view  of  the  fact  that  this  purpose  could  be 
accomplished  only  by  modifying  the  relations  incident  to  co- 
tenancy and  creating  new  rights  in  the  co-tenants ;  and  in  view 
of  the  avowed  object  of  the  statute  as  declared  in  its  title,  the 
conclusion  cannot  be  escaped  that  the  legislative  assembly 
clearly  intended  by  tliis  awkwardly  worded  section  to  alter  sub- 
stantially the  rights  of  co-tenants,  make  violations  of  those  rights 
constitute  legal  injuries,  and  designate  the  appropriate  reme- 
dies for  such  injuries.  Wo  may  observe  also  that  it  is  only  by 
this  construction  that  the  seemingly  proper  legal  significance 
of  the  word  "any"  in  the  first  line  of  section  2  is  understood, 
for  if  this  section  is  not  intended  to  declare  the  rights  and  inci- 
dentally prescribe  the  remedies  of  co-tenaants  inter  sese,  but 
merely  regulates  remedies,  then  it  must  be  held  to  give  a  sepa- 
rate cause  of  action  to  each  co-tenant  against  "any"  person  who 
docs  any  of  the  things  recited  therein,  and  to  entitle  each  co- 
tenant  to  maintain  (though  perhaps  the  judgment  would  be  only 
for  the  amount  of  damages  suffered  by  him)  such  an  action 
against  a  stranger  *4n  the  same  manner  as  he  would  have  if 
such  joint  tenancy,  tenancy  in  common  or  coparcenary  did  not 
exist."  Possibly  it  may  have  been  intended  that  as  against  a 
stranger  committing  any  of  the  acts  denounced  as  wrongs,  a 
tenant  might  as  sole  plaintiff  maintain  trespass  or  trover  to  en- 
force his  rights  under  circumstances  wliere  at  the  common  law 
he  would  be  required  to  join  his  co-tenants  with  him  or,  upon 
their  refusal  to  join,  make  them  defendants.  Subject  to  cer- 
tain exce])tioiis,  joint  tenants  and  tc^nants  in  common  must, 
by  the  rules  of  the  common  law,  join  in  actions  ior  damages? 
resulting  from  tortious  wrongs  done  to  the  common  property; 
and  if  one  purpose  of  the  statute  of  1805  was  to  permit  a  co- 
tenant  when  aggi'ieved  by  a  stranger  to  recover  as  sole  plain- 
tiff for  the  injury  suffered  by  him,  it  does  seem  somewhat  pe- 
culiar that  the  statute  prescribed  the  actions  of  trespass  and 
trover  as  the  fonns  to  be  employed  in  redressing  his  grievances^ 
and  omitted  reference  to  tliose  other  actions — such  as  trespass 
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on  the  case,  replevin,  detinue  and  the  like — which  are  the  ap* 
propriate  and  exclusive  remedies  for  many  wrongs  as  serious 
as  are  those  which  may  be  righted  by  judgments  in  trespass  or 
trover.  We  need  not,  however,  determine  whether  the  statute 
of  1865  enlarged  the  rights  or  remedies  of  co-tenants  as  against 
strangers ;  that  question  is  not  directly  involved  in  the  case  at 
bar.  SuflBce  it  to  say  that  the  statute  did  create  rights  in  co- 
tenants  among  themselves,  and  if  the  statute  provided  also 
rights  or  remedies,  or  both,  in  favor  of  co-tenants  as  against 
strangers,  this  provision  in  no  wise  affected  the  provision  in 
respect  of  the  rights  of  co-tenants  inter  sese.  If  in  a  case  in- 
volving the  rights  and  remedies  of  co-tenants  as  against  stran- 
gers the  determination  should  be  reached  that  the  statute  of 
1865  was  designed  to  give  rights  or  remedies  as  against  stran- 
gers, such  a  decision  would  not  militate  against  the  conclusion 
which  we  have  announced  touching  the  rights  of  co-tenants 
among  themselves ;  and,  neither  purpose  being  in  conflict  with 
the  other,  each  would  be  recognized  and  made  effectual. 

Counsel  in  their  learned  and  able  arguments  make  incursions 
into  the  domain  of  ethics  and  make  plausible  suggestions  touch- 
ing the  moral  rights  and  remediless  wrongs  of  co-tenants,  which 
they  assert  existed  prior  to  the  Act  of  1865,  though  they  con- 
cede that  no  action  or  suit  could  be  invoked  to  protect  the  rights 
or  redress  or  prevent  the  wrongs;  but  w^e  are  of  the  opinion 
that  the  purpose  of  this  section  was  to  destroy  those  character 
istics  of  tenancies  in  conmion  wherein  they  mainly  differ  from 
holdings  in  severalty,  leaving  the  necessity  for  voluntary  or 
judicial  partition  as  the  chief  remnant  of  the  distinguishing 
features  of  this  species  of  ownership, — in  other  words,  the  first 
and  second  sections,  which  concern  "Joint  Rights,"  practically 
convert  a  joint  tenancy  into  a  tenancy  in  common,  and  then 
convert  tenancy  in  common  into  an  estate  with  many  (whether 
with  all  w^e  need  not  decide)  of  the  rights  and  privileges  inci- 
dent to  several  ownership  and  giving  the  actions  of  trespass 
and  trover  for  their  protection. 

Having  thus  reached  the  conclusion  tliat  tlie  second  section 
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of  the  statute  created  new  property  riglits  in  co-tenants,  we 
must  liold,  as  we  have  already  held  concerning  the  first  section, 
that  it  could  not  under  the  organic  law  have  been  retroactive 
in  its  operation.  As  is  admitted,  the  co-tenancy  in  the  case  at 
bar  came  into  existence  aft(T  the  Act  of  1865  be(?ame  law  and 
b(»fore  1895.  For  one  co-tenant  without  the  consent  of  the 
other  to  mine  and  remove  ore  from  the  common  ])roperty  is 
an  unauthorized  taking  away  and  lessening  in  value  of  the 
])roperty  within  the  meaning  of  the  Act  of  18(55 ;  it  is  a  per- 
manent injury  thereto  (Murray  v.  Havcriyy  70  111.  316;  Har- 
rigan  v.  Lynch,  21  Mont.  36,  52  Pac.  642),  and  the  principle 
declared  in  the  Act  of  1865,  at  least  as  respects  co-tenancies  in 
quartz  and  placer  mining  claims,  is  that  the  common  property 
shall  remain  an  entirety  until  partition,  and  that  no  one  of  the 
owners  may,  without  the  consent  of  the  other  owners,  Avork  ii 
or  lessen  its  intrinsic  value  by  mining  and  removing  the  ore 
or  deposits. 

With  these  views  as  to  the  force  and  effect  of  this  earlv  and 
long-standing  legislation,  we  mnv  approach  the  consideration 
of  the  more  recent  enactments  concerning  this  subject.  In  the 
Code  of  Civil  Procedure  adopted  in  1895,  Section  2  of  the  Act 
of  1865  became  Section  592,  being  a  portion  of  Title  III  of 
Part  II  of  that  Code.  Section  592  omits  the  word  "coparte- 
nary"  and  also  the  words  "of  tres])ass  or  trover"  from  the  lan- 
guage of  Section  2  of  the  Act  of  1865,  but  in  other  respects  it 
is  the  same  as  section  2  of  the  original  Act.  Wo  do  not  think 
that  the  placing  of  this  so  slightly  modified  section  into  the  Code 
of  Civil  Procedure  and  into  that  part  of  it  entitled  'Tarties 
to  <  ^ivil  Actions''  is  of  real  significance,  or  could  iK)fisiblv  oper- 
ate vitally  to  alter  the  legal  meaning  and  effect  of  the  long- 
established  legislation;  and  this  view  is  strengthened  by  Sec- 
tion 3454  of  the  Code  of  Civil  Procedure,  which  is  as  follows : 

"The  provisions  of  this  Code^  so  far  as  they  are  aul>stantially 
the  same  as  existing  statutes  or  the  common  law^,  must  be  con 
strued  as  continuations  thereof,  and  not  as  new  enactments.'' 
We  therefore  regard  Section  592  of  the  Code  of  Civil  Proced" 


25  Mont]  B.  k  B.  Co.  v.  M.  O.  P.  Co.  77 

lire  as  a  substantial  re-enactment  or  eontinuauce  of  the  old  Aci 
of  1865,  except  in  so  far  as  it  was  modified  by  the  omission  of 
the  words  "of  trespass  or  trover.''  In  Anaconda  Copper  Min- 
ing Company  v.  Butte  &  Boston  Mining  Company,  17  Montana, 
519,  43  Pacific  Reporter,  1)24,  this  Court  after  an  examina- 
tion of  the  section,  considered  especially  as  an  amendment 
to  the  previous  legislation,  held  that  its  effect  was  to  enlarge 
the  remedies  of  co-tenants  by  permitting  any  appropriate  ac- 
tion for  such  injuries  as  were  contemplated  by  that  section  and 
the  statutes  substantially  re-enacted  by  it;  this  case  was  fol- 
lowed by  Red  Mountain  Consolidated  Mining  Company  v, 
Esler,  18  Montana,  174,  44  Pacific  Reporter,  523;  by  Connole 
V.  Boston  &  Montana  Consolidated  Copper  and  Silver  Mining 
Company,  20  Montana,  523,  52  Pacific  Reporter,  263;  and  by 
Ilarrigan  v.  Lynch ^  supra.  If  the  decision  in  the  Anaconda 
Case  deserves  adverse  criticism,  as  cimnsel  for  the  defendants 
insist  that  it  does,  it  is  not  because  of  the  result  reached,  but 
rather  bwause  of  the  undue  significance  attached  to  the  amend- 
ment omitting  the  words  *^of  trespass  or  trover."  It  should 
seem  that  even  under  the  Act  of  1865  the  tenant  wlio  was  en- 
titled to  maintain  an  action  of  trespass  against  his  co-tenant 
in  the  same  manner  as  he  would  have  if  sudi  joint  tenancy  or 
tenancy  in  connnon  did  not  exist  was,  in  the  proi)er  case,  en- 
titled to  an  injunction  as  an  ancillary  remedy  to  ])revent  a  re- 
peated or  continuing  trespa.ss, — the  right  to  sucli  equitable  aitl 
not  l)eing  the  creature  of  the  statute  but  arising  under  the 
/operation  of  the  princi])l(\s  of  equity  ap]>licable  to  all  cases  of 
contiiuiing  and  irreparable  tres])ass,  both  in  order  to  prevent 
a  multiplicity  of  suits  and  in  order  to  prevent  the  commission 
of  a  threatened  Ic^al  wrong,  for  whicli,  when  done,  an  action  at 
law  for  damages  would  1k»  an  inadeqiuite  remedy.  AVe  feel  sat- 
isfied that  injuncticm  would  l)e  an  ai)propriate  auxiliary  remedy 
in  such  a  case,  especially  where,  as  in  Montana,  law  and  equity 
are  administered  by  the  same  court  and  often  in  the  same  case ; 
but  in  any  event  it  is  a])])arent  from  the  authorities  last  cited 
tliat  the  remedy  by  injunction,  if  not  grantcnl  by  the  Act  of 
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1865,  is  granted  by  section  592,  and  the  giving  of  this  new 
remedy  for  an  old  wrong  violates  no  constitutional  right.  With 
this  understanding  of  the  meaning  and  general  purpose  of  the 
Act  of  1865,  with  its  light  amendment  of  1895,  we  now  ad- 
dress ourselves  to  the  amending  provisos  contained  in  the  Act 
of  1899,  commonly  called  "House  Bill  No.  1,"  and  entitled 
"An  Act  to  amend  Section  592  of  the  Code  of  Civil  Procedure 
of  Montana,  relating  to  property  held  in  joint  tenancy  and  ten- 
ancy in  common."  This  Act  is  as  follows: 
"Be  it  enacted  by  the  Legislative  Assembly  of  the  State  of 

Montana : 

"Section  1.  That  Section  592  of  the  Code  of  Civil  Proced- 
ure of  Montana,  bo  and  the  same  is  hereby  amended  so  as  to  read 
as  follows: 

"Sec.  592.  If  any  person  shall  assume  and  exercise  exclu- 
sive ownership  over,  or  take  away,  destroy,  lessen  in  value  or 
otherwise  injure  or  abuse  any  property  held  in  joint  tenancj',  or 
tenancy  in  common,  the  party  aggrieved  shall  have  his  action 
for  the  injury  in  the  same  manner  as  he  would  have  if  such  joint 
tenancy  or  tenancy  in  common  did  not  exist. 

"Provided:  That  nothing  herein  contained  shall  prevent 
one  co-tenant  or  joint  tenant  or  any  number  of  co-tenants  or 
joint  tenants  acting  together  less  than  all,  from  entemg  on  the 
common  property  at  any  point  or  points  not  then  in  the  actual 
occupancy  of  the  non-joining  co-tenants  or  joint  tenants  and 
enjoying  all  rights  of  occupancy  of  the  property,  without  waste; 
and  in  the  case  of  mining  property,  from  mining  the  same  in 
a  minerlike  manner,  and  extracting,  milling  and  disposing  of 
the  ore  from  the  conunon  property,  paying  its  or  their  own  ex- 
penses, and  subject  to  accounting  to  the  non-joining  co-tenant 
or  joint  tenant  for  the  net  profits  of  such  mining  operations,  if 
any  made;  and  all  liens  for  labor  and  materials  incurred  in 
such  mining  sliall  attach  only  to  the  undivided  interest  or  in- 
terests of  the  working  co-tenants  or  joint  tenants,  but  nothing 
herein  shall  prevent  or  preclude  the  co-tenant  or  joint  tenant, 
not  joining  in  the  operation  of  such  mining  property  from  re- 
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<»iving  his,  its,  or  their  proportionate  share  of  all  ore  or  ores 
on  the  dump  upon  payment  or  tendering  payment  of  the  actual 
cost  of  mining  the  same." 

If  our  interpretation  of  the  second  section  of  the  Act  of  1865 
is  correct,  and  if  we  are  justified  also  in  the  opinion  that  the 
section,  when  so  interpreted,  could  not  be  retrospective  in  its 
operation  and  could  apply  to  and  affect  only  estates  created 
after  the  Act  was  passed,  it  seems  quite  clear  that  a  like  view 
must  be  taken  with  respect  to  the  amendment  of  1899  touching 
the  working  of  a  mine  and  the  taking  of  ore  therefrom  by  one 
tenant  without  the  consent  of  his  co-tenants ;  for  it  was  plainly 
intended  to  restore  to  one  class  of  co-tenants  certain  valuable 
rights  which  were  taken  away  by  the  Act  of  1865,  and  to  de- 
prive another  class  of  valuable  rights  which  were  created  by 
that  Act.  Careful  examination  of  the  amendment  must,  we 
think,  result  in  the  view  that  it  could  not  impair  any  rights  then 
existing  and  is  therefore  inoperative  as  to  them ;  its  language 
is  not  such  as  would  seem  appropriate  for  the  purpose  of  any 
positive  enactment,  but  is  rather  suitable  as  expressive  of  merely 
legislative  construction.  Its  declaration  is  "that  nothing  herein 
contained  shall  prevent,"  and  while,  if  such  a  clause  had  been 
inserted  in  the  original  Act  of  1865,  it  would  have  operated  as 
a  restriction  upon  the  legislative  force  of  the  main  body  of  the 
section,  yet,  considered  as  an  amendment,  it  must  be  regarded  as 
trespassing  upon  the  powers  and  functions  of  courts  or  as 
meaning  that  "nothing  contained  in  this  section  shall  so  operate 
on  tenancies  hereafter  created  as  to  prevent,''  etc.  The  prevent- 
ive force  of  an  Act,  as  well  as  its  positive  effect,  is  to  be 
<lctennined  by  the  judiciary  and,  though  the  legislative  assem- 
bly may  and  often  does  alter  existing  statutes  because  of  their 
legal  meaning  as  ascertained  and  announced  by  the  courts,  the 
la"i\7naking  jxiwer  cannot  determine  the  past  legal  force  and 
effet»t  of  any  statute;  such  power  would  involve  the  right  to 
review  and  reverse  tlie  rulings  of  those  tribunals  to  which  the 
people  have  intrusted  exclusively  the  power  and  duty  of  inter- 
])reting  all  Acts  and  determining  both  their  positive  force  and 
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their  preventive  operation.  Whatever  rights  are  created  or 
conferred  bv  the  amendmont  of  1899  did  not  exist  theretofore 
and,  unless  we  have  erred  in  the  views  expressed  as  to  the  force 
and  effect  of  the  Act  of  1865  and  as  to  the  vested  rights  of  co- 
tenants  under  it  before  the  amendment,  the  conclusion  that  the 
amendment  does  not  apply  to  property  rights  of  persons  whose 
co-tenancies  Avcre  created  prior  to  the  time  it  took  effect  must 
be  correct.  Our  opinion  is,  therefore,  that  any  co-tenant  whose 
estate  was  created  after  the  Act  of  1865  took  effect  and  before 
the  amendment  of  1899  became  operative  is  entitled  to  restrain 
by  injunction  the  commission  by  his  co-tenant  of  any  of  the 
acts  denounced  in  the  original  statute  of  1865  and  in  Section 
592  of  the  Code  of  Civil  Proce<lure,  provided,  of  course,  that 
the  remedy  at  law  is  inadequate  and  the  threatened  injury  irre- 
parable,— in  other  words,  we  do  not  consider  that  any  rights 
in  i)roperty  conferred  upon  or  taken  away  from  co-tenants  by 
the  Act  of  1805  are  affected  by  the  Act  of  1899,  and  that  the 
latter  Act  is  only  prospective  in  its  operation.  Further  than 
they  are  involved  in  the  case  at  bar  we  do  not  attempt  to  define 
the  character  or  extent  of  the  rights  so  created  by  the  Act  of 
1865/  In  so  far  as  the  part  of  the  amendment  under  consider- 
ation and  affecting  tlie  present  case  was  intended  to  apply  to 
estates  existing  at  the  time  the  Act  of  1899  l)ecame  operative, 
it  must  be  held  to  be  an  attempt  to  disturb  or  destroy  vested 
rights,  and  therefore  to  be  void.  AVhether  the  amendment  is 
void  as  to  the  })laintiff  u]>on  the  further  ground  that  it  impairs 
the  obligation  of  a  contract  is  a  question  which,  being  unnec- 
essary to  a  dwision,  is  reserved. 

Tlie  order  refusing  an  injuncti(m  is  reverscnl  and  the  eaus:^ 
is  remanded. 

Reversed  and  liemandcd. 

^Ik.  Justkm-:  Mit.buk?c,  not  having  heard  the  argimient,  does 
not  participate  in  the  foregoing  opinion. 

Keliearing  denied  March  4,  1901. 
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CAPLICE  COMMERCIAL  CO.,  Responde:^t,  v.  CASSIDY 

ET  Ai-.,  Appellants. 

(No.  1,628.) 
(Submitted  February  5,  1001.     Decided  February  11,  1901.) 

Mo7'igages  —  Foreclosure  —  Payment — Default — Interest — 
Pleading — Causes  of  Action — Demurrer — Dismissal  as  to 
One — Effect — Appeal. 

1.  Defendant*  rightly  demurred  on  the  ground  that  two  causes  of  action  had 
been  improperly  united  In  the  complaint ;  the  court,  at  the  Instance  of  the 
plaintiff,  without  objection  by  the  defendant,  dismissed  the  compliiint  as 
to  the  second  cause  of  action,  and  at  the  same  time  overruled  the  demurrer, 
and  no  costs  were  taxed  to  defendant.  Held,  that  the  oyerruling  of  the 
demurrer,  when  considered  with  the  dismissal,  did  not  affect  any  substan- 
tial right  of  the  defendant,  and  hence,  under  Section  778  of  the  Code  of 
CItII  Procedure,  the  Judgment  would  not  be  reyersed. 

2.  Where  a  mortgage — ^given  to  secure  two  notes — provided  that  in  case  of 
default  in  the  payment  of  the  principal  as  provided  in  the  notes,  or  any 
part  thereof,  or  If  the  interest  thereon  be  due  and  unpaid  for  80  days, 
the  mortgagee  could  consider  the  whole  principal  expressed  in  the  notes 
aa  immediately  due  and  payaMe,  a  complaint  which  alleged  one  of  the 
notes  to  be  due  and  unpaid  would  support  a  Judgment  for  the  full 
amount  secured,  though,  at  the  tlmo  the  complaint  waa  flied,  80  days 
had  not  elapsed  after  default  in  payment  of  interest. 

Appeal  from  DUtnct  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 

Action  by  the  Caplic^  Commercial  Company  against  Ter- 
ence Cassidy  and  others  to  foreclose  a  mortgage.  From  a  judg- 
ment for  plaintiflF,  defendants  appeal.    Affirmed. 

Mr.  J.  E.  Healy,  for  Appellants. 

Mr.  W.  E.  Carroll,  for  Respondent. 

ME.  JUSTICE  PIGOTT  delivered  the  opinicm  of  tlie  (^Mirt. 

From  a  final  judgment  entered  against  them  the  defendants 
have  appealed.  The  i)laintiff  has  neither  filed  a  brief  nor  made 
an  oral  argument.  Counsel  for  the  defendants  presents  two 
questions  for  consideration : 
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1.  The  order  for  the  trial  court  overruling  the  demurrer 
to  the  complaint  is  specified  as  error.  Two  causes  of  action 
were  stated,  and  the  defendants  demurred  on  the  ground  that 
the  causes  had  been  improperly  united.  Without  objection  by 
the  defendants  and  presumably  at  the  instance  of  the  plaintiflF, 
the  court  dismissed  the  complaint  as  to  the  second  cause  of 
action  and  at  the  same  time  overruled  the  demurrer.  The  de- 
murrer was  well  interposed,  for  the  causes  of  action  were  such 
as  may  not  properly  be  united  in  the  same  complaint;  but  the 
dismissal  of  the  action  as  to  one  of  them  removed  the  ground 
of  objection  made  by  tlie  demurrer.  As  it  does  not  appear  that 
the  costs  prescribed  by  Section  1861  of  the  Code  of  Civil  Pro- 
cedure were  paid  by  or  taxed  to  the  defendants;  and  as  the 
plaintiff,  presumably  before  the  decision  on  or  even  the  sub- 
mission of  the  demurrer,  exercised  the  privilege  of  dismissing 
his  complaint  as  to  the  second  cause  of  action,  and  as  an  order 
thereafter  made  sustaining  the  demurrer  and  requiring  the 
plaintiff  to  pay  the  costs  prescribed  by  Section  1861,  supra, 
Avoiild  have  been  erroneous,  manifestly  the  overruling  of  the 
demurrer  when  considered  with  the  dismissal  did  not  affect  anv 
substantial  right  of  the  defendants.  The  judgment  will  not  be 
reversed  when  it  is  clear  that  the  error  urged  was  of  such  char- 
acter. This  is  the  rule  declared  in  Section  778  of  the  Code  of 
Civil  Pixxjedure  and  by  Murj)hy  v.  Pattcrsan,  24  Montana  591, 
63  Pacific  Reporter  380. 

2.  The  first  cause  of  action  was  based  upon  two  promissory 
notes  made  by  the  defendants  Cassidy,  the  payment  whereof 
was  secured  by  a  mortgage  executed  by  the  Cassidys  simulta- 
neously with  the  notes.  Defendant  Rowan  was  made  a  party 
because  he  asserted  some  interest  (subsequent  and  subject  to 
the  lien  of  \hG  plaintiff's  mortgage)  in  the  property.  The  relief 
sought  was  a  jiulgment  of  foreclosure.  Each  note  was  dated 
September  9,  1899,  and  was  for  the  sum  of  $500,  with  interest 
thereon  at  the  rate  of  12  per  cent,  yearly  from  date  until  paid, 
interest  payable  monthly.  According  to  their  terms  one  of  the 
notes  fell  due  on  the  9th  day  of  September,  1900,  and  the  other 
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will  mature  on  the  9th  day  of  September,  1901.  The  mortgage 
contained  these  provisions:  "But  these  presents  shall  be  void 
if  such  payment  be  made ;  but  in  case  default  shall  be  made  in 
the  payment  of  the  said  principal  sums  of  money,  or  any  part 
thereof,  as  provided  in  said  notes,  or  if  the  interest  that  may 
grow  due  thereon,  or  any  part  thereof,  shall  be  due  and  unpaid 
for  the  space  of  thirty  days  after  the  same  should  have  been 
paid,  according  to  the  terms  of  said  promissory  notes,  then  and 
from  thenceforth,  it  shall  be  optional  with  the  said  party  of  the 
second  part  *  *  *  to  consider  the  whole  of  said  principal 
sum  expressed  in  the  said  «iotes  as  immediately  due  and  pay- 
able, although  the  time  expressed  in  the  said  notes  for  the  pay- 
ment thereof  shall  not  have  arrived ;  and  immediately  to  enter 
into  and  upon,  all  and  singular,  the  premises  hereby  granted, 
or  intended  so  to  be,  and  to  sell  and  dispose  of  the  same,  or  any 
part  thereof,  and  all  benefit  and  equity  of  redemption  of  the 
said  parties  of  the  first  part,  *  *  *  •  according  to  law,  and 
of  the  money  arising  from  such  sale  to  retain  the  principal  and 
interest  which  shall  then  be  due  on  the  said  promissory  notes," 
— ^which  were  followed  by  the  language  usual  in  such  instru- 
ments. The  complaint  was  filed  on  the  11th  day  of  September, 
1900.  It  contains  a  copy  of  the  mortgage  and  states  that  all 
of  the  interest  on  the  notes  had  been  paid  up  to  and  including 
August  9,  1900 ;  that  more  than  thirty  days  have  elapsed  after 
the  interest  accruing  thereon  should  have  been  paid  according 
to  the  terms  of  the  notes,  and  that  plaintiff  has  exercised  the 
option  given  in  the  mortgage  to  consider  the  principal  sums  of 
the  notes  as  immediately  due  and  payable  upon  the  default  in 
the  payment  of  the  interest.  The  complaint  further  states  that 
the  note  which  matured  on  the  9th  day  of  September,  1900,  is 
due,  owing  and  unpaid,  and  that  the  note  which  upon  its  face 
was  to  become  due  on  September  9,  1901,  is  also  unpaid ;  and 
the  plaintiff  declared  the  principal  sums  expressed  in  the  notes 
as  due  and  payable;  the  allegation  was  also  made  that  payment 
of  the  notes  was  demanded  but  refused.  The  defendants  did 
not  in  any  way  attack  the  statement  of  this  cause  of  action ; 
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the  default  of  the  defendants  for  want  of  further  appearanoe 
or  answer  having  been  entered,  tlie  court  after  hearing  evi- 
dence^ foundy  among  other  things,  that  the  defendants  Cassidy 
had  made  default  in  the  payment  of  the  notes^  and  that  by  the 
terms  of  the  mortgage  both  notes  became  due  and  payable  on 
the  9th  day  of  September,  1900,  and  remained  due,  owing  and 
unpaid  together  with  the  interest  thereon  from  August  9,  1900. 
Judgment  was  rendered  accordingly,  declaring  that  the  prin- 
cipal sums  of,  and  the  unpaid  interest  accrued  on,  the  notes,  to- 
gether with  costs  and  counsel  fees,  were  a  valid  lien  upon  the 
property  mortgaged,  and  directing  that  the  property  be  sold  to 
satisfy  the  amount  due  to  the  plaintiff. 

It  is  contended  here  that  the  complaint  does  not  state  facts 
sufficient  to  warrant  the  finding  that  the  note  which  by  its  terms 
will  fall  due  on  September  9,  1901,  was  due  by  virtue  of  the 
exercise  of  the  option  granted  by  the  mortgage.  In  support 
of  this  contention  counsel  argues  that  the  note  could  not  be 
considered  as  mature  under  the  tenns  of  the  mortgage  until  30 
days  after  the  9th  day  of  Septeml)er,  1900,  the  int<?rest  having 
been  paid  up  to  and  incliuling  the  9th  day  of  August,  1900. 
His  position  is  that  the  interest  must  have  been  due  and  unpaid 
for  80  days  after  it  should  have  Ikh^ii  paid,  in  order  to  permit 
the  holder  of  the  note  to  consider  the  note  as  due.  It  is  true 
that  the  note  did  not  become  due  by  reason  of  any  faihire  to 
])ay  the  interest,  for  the  interest  having  been  paid  to  August  9, 
1900,  the  next  ])ayment  was  to  be  made  on  September  9th,  and 
not  until  llO  days  had  elapsed  after  the  interest  should  have 
been  ])aid,  to-wit,  not  l)efore  October  9tli,  could  the  plaintiff 
for  tliis  reason  declare  the  principal  sum  of  the  note  to  l)e  due. 
If  this  were  all,  counsel  would  be  right;  but  he  overlooks  the 
allegation  that  the  note  which  matured  on  Septemlx^r  9,  1900, 
was  not  paid.  In  legal  effect  tlie  mortgage  provided  that  if  de- 
fault should  be  made  I'll  the  payment  of  the  ])rincipal  of  either 
note,  or  any  i)art  of  either,  as  provided  therein,  then  and  thence- 
forth the  hohler  should  have  the  option  to  consider  the  whole 
of  the  ])rinci])al  sums  of  both  notes  as  immediately  due  and 
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payable,  although  the  time  expressed  therein  for  payment  had 
not  arrived ;  and  the  complaint  alleges,  as  counsel  in  his  brief 
conce<les,  that  the  principal  simi  of  each  note  remained!  nnpaid 
when  the  complaint  was  filed.  One  of  the  notes  was  due  and 
payable  on  September  1),  1900.  Failure  to  pay  the  priucii>al 
thereof  at  matnrity  was,  by  the  terms  of  the  mortgage,  snificiefnt 
cause  for  the  holder  to  consider  both  notes  as  immediately  due. 
The  thirty-day  period  was  applicable  to  a  default  in  the  in- 
terest, but  not  to  the  failure  to  pay  the  principal  of  the  note 
first  maturing;  this  is  manifest.  At  the  time  the  complaint 
was  filed  one  of  the  notes  was  due  and  its  principal  sum  wholly 
unpaid;  the  plaintiff  had  the  right  to  consider  the  other  note 
as  immediately  due  and  payable,  and  this  right  or  option  it 
exercised  and  declared  by  demanding  payment  of  both  notes 
and  by  commencing  this  action. 

The  judgment  is  affinneil ;  lot  remittitur  issue  forthwith. 

Affirmed. 


25 
e37        32fs 


WETZSTEIX,  Appellant,  v.   B0ST0:N^    &    MONTANA 

CONSOLIDATED  COPPER  &  SILVER  MIN-  25    "1^1 

IXG  CO.,  Respondent. 

(Nos.  1,51G  and  1,526.) 
(Sabmlttcd  January  16,  1901.    Decided  February  11,  1901.) 

Injunction  pendente  lite — Discretion — Appeal, 

Before  finifl  aecislon  on  appeal  from  a  decree  finding  plaintiff  was  not  the  owner 
of  any  ii^terest  in  certain  mining  property,  it  was  not  an  abuse  of  discre- 
tion for  the  trial  court  to  refuse  to  grant  said  plaintiff  an  injunction  pen- 
dente lite  against  the  original  defendant's  successor  in  interest  in  a  subse- 
quent action,  m  the  same  court,  wherein  plaintiff's  claim  of  title  was  iden- 
tical with  that  of  the  original  suit. 

Appeal  from    District  Court,  Silver    Bow   County;    John 
Lindsay,  Judge, 
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Action  to  quiet  title  by  Adolph  Wetzstein  against  the  Bos- 
ton &  Montana  Consolidated  Copper  &  Silver  Mining  Com- 
pany. From  an  order  denying  an  injunction  pendente  lite, 
plaintiff  appeals.    Affirmed. 

Mess7's,  McIIatton  &  Cotter,  for  Appellant. 

Mes&Ts,  Forbis  <t  Evans  and  Mr.  Tfrn.  //.  DeWitt,  for  Re- 
spondent 

MK.  JUSTICP:  MTLBURX  delivered  the  opinion  of  the 
Court. 

This  is  an  api>eal  from  an  order  denying  an  injunction  pen- 
dente lite. 

The  injunction  was  asked  for  pending  an  action  in  the  dis- 
trict court  to  quiet  the  title  in  plaintiff  to  a  certain  interest 
in  the  Comanche  mining  claim,  and  for  an  accounting  to  him 
for  his  intt  rests  in  the  profits  of  said  mining  property,  and  for 
a  receiver.  It  appears  from  the  complaint,  filed  December 
14,  1809,  that  on  the  22d  day  of  March,  1894,  plaintiff  com- 
menced a  certain  other  action  in  the  same  court  against  the 
predecessors  in  interest  of  the  defendant  in  the  action  at  bar, 
claiming  title  to  the  same  interest  in  the  said  mining  property, 
and  praying  that  the  court  order  a  conveyance  to  be  made  to 
him  for  said  interest  in  said  property;  that  the  action  Idst 
referred  to  was  tried  before  a  jurj^,  wliich  returned  special 
findings  adverse  to  plaintiff;  that  these  findings  were  adopted 
by  the  court,  with  additions;  that  on  or  about  January  3,  1899, 
a  decree  against  the  plaintiff  was  made  and  entered ;  that  plain- 
tiff's motion  for  a  new  trial  was  denied  and  an  appeal  was 
taken  and  is  now  pending.  Plaintiff  asked  for  the  injunction 
to  restrain  defendant  from  mining,  extracting,  carrying  away, 
or  converting  to  its  own  use  any  ores  from  said  mining  prop- 
erty, in  the  possession  of  which  it  has  been  since  1896. 

In  the  light  of  the  fact,  together  with  others  not  necessary 
to  state,  appearing  to  the  district  court,  that  it  had  in  the  action 
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commenced  in  1894,  as  aforesaid,  found  and  decreed  that  the 
plaintiff  was  not  the  owner  of  any  interest  in  said  mining  claim, 
the  decree  not  having  been  reversed  or  set  aside,  we  cannot  see 
any  abuse  of  discretion  in  the  action  of  the  lower  court  in  re- 
fusing to  grant  the  injunction  asked  for. 

The  temporary  injunction  heretofore  by  this  Court  granted 
pending  this  appeal,  the  application  for  which  is  numbered 
1,516,  is  hereby  dissolved. 

The  motion  of  plaintiff  filed  and  submitted  February  8, 
1901,  requiring  the  defendant  to  give  him  a  bond  to  protect 
him  pending  this  appeal,  is,  in  view  of  the  above  opinion, 
denied. 

Order  appealed  from  is  hereby  affirmed. 

Affii^ned. 


BOSTOX    &    M0:NTAXA    CONSOLIDATED    COPPER  ^    ^ 

•AXD  SILVER  MINING  CO.,  Appellant,  v.  MON-  ^J^ 

TANA  ORE  PURCHASING  CO.  et  al.,  f^  f^ 

Respondents. 

(No.  1,559.) 

In  the  matter  of  the  ])etition  of  the  respondent  Montana  Ore 
Puchasing  Co. 

(Submitted  February  16.  1901.     Decided    February    16,    IWl.) 

Application  for  leave  to  file  a  petition  for  a  rehearing  on 
the  question  of  the  qualification  of  F.  Augustus  Heinze  aa 
surety  on  a  l)ond.    Application  denied. 

Messi's,  Forhis  (£'  Evanfi  and  Mr,  Wm.  II.  DrWitty  for  Ap- 
pellant. 
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Messrs.  Mcllaiton  &  Cotter  and  Messrs,  Toole  &  Bach,  for 
Bcspondents. 

Opinion  and  order:    Per  Curiam, 

The  petition  of  the  respondent  Montana  Ore  Purchasing 
Company  praying  the  court  to  grant  a  rehearing  on  the  ques- 
tion of  the  qualification  of  F.  Augustus  Ileinze  as  surety  on 
the  bond  or  undertaking  of  $550,000  heretofore  filed  in  the 
action  above  entitled,  or,  in  the  alternative,  that  a  re-examina- 
tion of  said  Heinze  as  surety  on  said  bond  or  undertaking  be 
allowed,  so  as  to  enable  him  to  give  a  detailed  statement  as  to 
the  value  of  all  his  property,  to  the  end  that  the  Montana  Ore 
Purchasing  (!*ompany  and  said  Ileinze  may  thereby  be  enabled 
to  protect  themselves  as  to  their  credit  and  financial  standing, 
and  i)raying  also  that  the  record  of  the  examination  of  said 
Heinze  as  surety  Ik*  corrected  in  respect  of  certain  alleged  errors 
referred  to  in  the  p<itition,  is  i)reaented  in  open  court,  together 
with  the  affidavits  of  F.  Augustus  Heinze  and  Arthur  P.  Heinze 
in  support  thereof,  and  leave  is  asked  to  file  the  same,  which 
motion  the  Court  takes  under  advisement : 

And  now,  upon  consideration  of  the  subject-matt<?r  of  the 
petition,  the  (^ourt  is  of  the  opinion  that  no  further  proceeding 
is  necessary,  since  no  just  or  fair  construction  of  the  language 
used  in  the  order  of  Januarv^  22,  1901,  touching  the  qualifica- 
tion of  the  sureties  on  the  additional  l)ond,  can  be  made  to  the 
effect  that  the  Court  l)elieved  or  held  that  as  a  matter  of  fact 
the  said  F.  Augustus  Ileinze  was  or  was  not  worth  as  much  as 
he  claimed  to  be^  namely,  ten  million  ($10,000,000)  dollars. 
The  C\>urt  is  of  the  opinion  that  the  only  reasonable  construc- 
tion of  which  the  language  of  the  order  is  susceptible  is  that 
upon  the  evidence  as  submitted  it  did  not  apjwar  that  said 
Heinze  had  qualified  in  a  sum  in  excess  of  the  sum  of  $200,000, 
named  in  the  (hurt's  order,  over  and  alK)ve  his  liability  on  the 
previous  lH)nd,  exclusive  of  the  stock  o«^^^le<l  by  him  in  the  Mon- 
tana Ore  Purchasing  (\>mpany,  as  it  was  apparent  to  the  (^ourt 
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that  the  surety  did  not  d<*8cribe  in  detail  the  i)roperty  which 
he  claimed  to  own,  his  reference  to  his  property  being  with  some 
exceptions  in  general  terms,  and  not  of  sufficient  particularity 
to  give  the  Court  tlie  information  nocessaiy  on  a  hearing  for 
the  purpose  of  justification. 

It  appearing  therefore  that  the  Court  did  not  decide  or  in- 
tend to  hold  tliat  said  F.  Augustus  Heinze  was  financially 
responsible  (after  excluding  his  shares  in  the  capital  stock  of 
the  Montana  Ore  Purchasing  (^ompany)  to  the  extent  of  $200,- 
000  only,  but  did  determine  simply  that  the  evidence  as  taken 
and  reporte<l  at  the  particular  hearing  failed  to  show  that  said 
Heinze  had  qualified  as  surety  for  more  than  $200,000  upon 
the  additional  bond  or  undertaking  required  to  be  given  by 
the  order  of  December  5,  1900,  and  that  said  order  could  in  no 
wise  be  interpreted  as  declaring  him  to  be  actually  wdrth  less 
than  the  amount  ($10,000,000)  which  on  the  hearing  he  as- 
serteil  the  net  value  of  his  property  to  be,  without  properly 
specifying  the  various  items  thereof,  going  to  establish  his 
qualification  in  an  amount  exceeding  $200,000 ;  and  it  further 
appearing  that  the  order  of  January  22,  1901,  was  in  all 
respt^cts  correct  ui)on  the  evidence  as  taken  and  rejwrted: 

The  (^ourt  orders  that  the  application  for  leave  to  file  said 
]>etition  be  and  the  same  is  hereby  denied. 

Denied. 


HEJXZE  ET  AL.,  Respondents,  r.  KLEIXSCHMIDT,  Ad- 
ministrator, ET  AT..,  Appellants. 

(No.  1,542.) 
(Submitted  October  4,  1000.     Decided  February  25,  1001.) 

Alines    and    Mining — Tenants    in    Common — Partition — Re- 
ceiver— Record  on  Appeal, 

1.       In  a  suit  for  partition  between  tenants  in  common  a  court  of  equity  has 
power  to  appoint  a  receiver ;  but  this  power  should  be  exercised  with  great 
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caution  lest  injury  be  done  to  the  rights  of  a  co-tenant,  hence  in  any  such 
case  where  an  appointment  is  sought  there  must  be  shown  a  legal  or  eqnl- 
table  right,  reasonably  clear  and  free  from  doubt,  attended  with  danger  of 
loss,  and  that  no  injury  will  result  to  the  party  whose  rights  are  thus  in- 
vaded. 

2.  Mere  colorable  ouster  on  the  part  of  a  tenant  in  common  who  is  in  pos- 
session of  a  mining  claim  by  the  consent  of  a  co-tenant  who  has  brought  a 
suit  for  partition,  and  the  mere  fact  that  the  care  of  the  property  inyolves 
considerable  expense,  will  not  authorize  the  appointment  of  a  receiver 
pending  the  final  hearing  'of  the  suit. 

8.  Where  a  co-tenant  has  gone  into  possession  of  mining  property  by  consent 
of  his  co-tennilt,  with  the  understanding  that  he  was  at  liberty  to  engage 
iiS  mining,  nothing  short  of  a  clear  ouster  and  refusal  to  account,  coupled 
with  Insolyenc3%  would  Justify  a  court  in  taking  the  property  from  him 
through  the  agency  of  a  receiver. 

4.  Under  (Section  592  of  the  Code  of  Civil  Procedure,  each  tenant  in  common 
has  the  right  to  have  mining  property  stand  as  it  is  until  it  is  finally  par- 
titioned, and  to  Justify  a  court  in  invading  this  right  and  mining  the 
property  through  a  receiver  there  must  be  a  very  clear  showing. 

5.  Where  a  record  on  appeal  contains  much  matter  Impertinent  and  imma- 
terial, the  party  offending  in  this  particular  will  be  subject  to  the  payment 
of  costs. 

Appeal  from  Distrivi  Court,  ISilver  Bow  Coxinty ;  Willinm 
Clancy,  Judge, 

Action  by  F.  Augustus  Heinze  and  another  against  Carl 
Kleinschinidt,  administrator  of  the  estate  of  John  D.  Allport, 
deceased,  and  others.  From  an  order  appointing  a  receiver 
certain  defendants  ai)peal.     Reversed. 

Statement  of  the  Case. 

On  January  22,  11)00,  the  i)laintiffs  began  their  action  in 
the  district  court  of  the  Second  judicial  district  to  obtain  a 
decree  of  sale  for  the  purpose  of  partition  of  the  Minnie  Healy 
(patented)  lode  claim,  situate  in  Silver  Bow  county.  The 
complaint  alleges  that  defendant  Kleinschmidt  is  the  admin- 
istrator of  the  estate  of  John  1).  Allport,  who  died  in  October, 
181)5,  and  that  the  other  defendants,  except  Miles  Finlen,  are 
his  heirs  at  law,  each  being  entitled  to  an  undivided  one-fifth 
interest  in  intestate's  (\'^tate,  subject  to  the  ]x>ssession  of  the 
said  Kleinschmidt  for  the  purposes  of  administration;  that  at 
the  time  of  his  death  said  Allport  was  seized  in  f(H»  and  was  in 
possc^^sion  of  an  undivided  one-fourth  interest  in  the  Minnie 
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Healy  claim,  the  same  being  now  in  the  possession  of  the  de- 
fendant Kleinschmidt  under  his  trust;  that  plaintiff  Heinze 
is  seized  in  fee  and  in  possession  of  an  undivided  five-eighths, 
and  the  Johnstown  Mining  Company  of  an  undivided  one- 
eighth  interest  therein ;  that  plaintiff  Heinze  is  also  the  equita- 
ble owner  of  an  additional  one-twentieth  of  the  said  claim, 
which  is  the  interest  therein  inherited  by  defendant  Caroline 
V.  Kelley  as  heir  of  said  AUport ;  that  defendant  Finlen  asserts 
an  interest  in  the  claim,  and  particularly  title  to  the  interests 
belonging  to  plaintiffs,  but  without  any  foundation  in  fact 
therefor;  that  the  said  Kelley,  aided  and  abetted  by  Finlen, 
heretofore  presented  to  the  district  court  of  the  Fifth  district 
(the  same  court  which  granted  letters  of  administration  to 
Kleinschmidt)  a  certain  paper  purporting  to  be  the  last  will 
of  John  D.  Allport,  and  devising  the  whole  estate  to  said  Kel- 
ley, and  proposed  the  same  for  probate,  but  that  said  court, 
upon  a  hearing,  had  declared  the  same  a  forgery;  that  before 
the  bringing  of  the  present  action  said  Kelley  had  entered  into 
an  agreement  with  Finlen  by  which  she  had  bound  herself  to 
convey  to  him  all  her  interest  in  the  claim;  that  Finlen  had 
thereafter,  for  a  valuable  consideration,  assigned  to  plaintiff 
Heinze  his  rights  thus  acquired  from  Kelley,  but  that  Kelley, 
with  notice  of  Heinze's  rights  under  his  assignment  from  Fin- 
len, had  conveyed  her  interest  by  deed  to  Finlen,  who  took  and 
holds  the  same  as  trustee  for  Heinze,  subject  to  the  payment 
to  Finlen  of  $5,000,  the  amount  he  paid  Kelley  therefor,  which 
said  Heinze  is  ready  and  willing  to  pay;  that  notwithstanding 
these  facts  Finlen  claims  this  interest  as  his  own ;  that  Finlen, 
by  reason  of  his  contract  with  Kelley,  pretends  and  claims  to 
have  some  right  6r  interest  in  the  other  undivided  four-twen- 
tieths of  the  Minnie  Healy  claim,  which  belonged  to  John  D. 
Allport  at  the  time  of  his  death,  but  tliat  such  claim  is  without 
foundation  in  fact ;  that,  aside  from  the  claims  of  Finlen  thus 
made,  the  rights  of  all  parties  are  free  from  adverse  claims  or 
incmnbrances  of  any  kind  or  character;  and  that  the  property, 
being  valuable  almost  solely  by  reasoi)  of  the  copper  ores  de- 
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posited  therein,  cannot  be  partitioned  otherwise  than  by  a  sale 
and  distribution  of  the  proceeds  among  the  parties  entitled. 
The  Court  is  asked  to  determine  the  rights  of  the  parties  and 
decree  the  sale. 

On  Januarys  30th  thereafter  the  ])laintiffs  filed  their  verified 
petition  in  this  cause,  asking  for  the  appointment  of  a  receiver 
pending  the  final  hearing,  alleging  as  grounds  for  relief  the 
following:  That  the  defendants  Kleinschmidt,  as  administra- 
tor of  AUport,  and  ^lary  A.  Miller,  having  entered  into  the  jwa- 
session  of  the  whole  of  the  Minnie  Ilealy  claim  and  the  work- 
ings therein,  are  now,  and  for  a  long  time  past  have  been, 
extracting,  removing  and  converting  to  their  own  use  the  ores 
therein,  excluding  the  plaintiffs  therefrom  and  refusing  to 
render  them  any  account ;  that  said  defendants  assert  the  right 
to  occupy  and  ]W8sess  the  whole  of  the  claim  and  to  extract  the 
ores  therefrom,  and  that  they  will  refuse  to  render  the  plain- 
tiffs any  account  thereof,  or  to  pay  over  to  them  any  part  of  the 
proceeds  thereof;  that  plaintiffs  are  entitled  to  receive  their 
proportion  of  the  net  values  of  all  ores  which  may  have  been 
or  which  shall  hereafter  be  taken  from  the  claim  bv  said  de- 
fend  ants,  and,  hut  for  the  facts  hereaftcir  allegeil,  would  be  en- 
titled to  join  with  them  in  working  the  claim  upon  payment 
of  their  share  of  the  expenses  of  mining,  or  to  receive  upon  the 
dump  their  pro]iortion  of  the  ores  taken  out ;  that  the  defendant 
Miles  Finlen,  in  order  to  harass  and  annoy  plaintiffs,  and  to 
cast  a  cloud  u])on  their  title  to  the  Minnie  Ilealy  claim  by 
fraudulent  and  false  adverse  claims  thereto,  and  to  prevent  them 
from  having  the  use  of  their  proj>erty  and  from  developing  the 
same  by  mining  and  extracting  the  ores  therefrom,  theretofore 
began  an  action  in  the  district  court  of  the  Second  district 
wherein  he  falselv  and  fraudulentlv  asserteil  that  he  had  an 
interest  in  said  claim  and  had  been  in  possession  thereof,  and 
that  the  plaintiffs  forcibly  and  without  his  consent  had  ousted 
and. ejected  him  therefrom  and  had  taken  possession  thereof, 
and  that  thev  would  mine  and  extract  the  ores  therefrom  and 
convert  them  to  their  own  use  in  violation  of  his  rights;  that 
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in  said  action,  by  reason  of  said  false  and  fraudulent  preten- 
sions and  elaims  on  his  part,  he  procured  said  court  to  issue  an 
injunction  against  the  plaintiffs  restraining  them  from  doing 
any  mining  ui)on  the  property  or  removing  ores  therefrom; 
that  said  action  is  pending  and  undetermined,  and  cannot  be 
tried  f qr  a  long  time  to  come ;  that,  after  the  procuring  of  said 
injunction  as  alleged,  the  said  Finlen,  for  the  purpose  of  fur- 
ther annoying  plaintiffs  and  obstructing  them  in  their  enjoy- 
ment of  their  rights,  began  an  action  in  said  district  court 
against  John  Devlin,  Marian  Devlin  and  Mary  E.  Reilly,  who 
for  a  long  time  prior  thereto  had  been  the  owners  of  an  undi- 
vided three-fourths  interest  of  the  Minnie  Healy  claim,  as  the 
predecessors  of  the  plaintiffs,   and  falsely   and   fraudulently 
claimed  to  be  entitled  to  a  conveyance  from  them  of  their  in- 
terests ;  that  said  action  was  thereafter  transferred  to  the  United 
States  circuit  court  of  the  Ninth  circuit,  district  of  Montana, 
and  that  plaintiffs,  having  inten^ened  therein,  have  set  up  their 
rights  and  asked  to  have  their  title  quieted ;  that  said  proceed- 
ing is  pending,  and  cannot  be  heard  and  determined  for  a  long 
time  to  come;  that  the  effect  of  the  injunction  so  procured  as 
aforesaid  is  not  only  to  pre\'ent  the  plaintiffs  from  w^orking 
the     Minnie     Healy     claim,     but     also     to     prevent     them 
from     receiving    from    their    co-tenants    in    possession,    tlie 
said     Kleinschmidt     and     Miller,     their    pro])ortion    of    the 
ores      extracted      from      the     property      by      them,      or     of 
llie    net    value    of    the    same;     that    said     defendants,     by 
reason  of  the  pendency  of  the  said  injunction,  will  not  and 
cannot  account  to  the  plaintiffs  for  the  value  of  any  of  the  ores 
extracted,  and  cannot  and  will  not  deliver  to  them  upon  the 
dmup  their  proportion  there<3f ;  that  the  cost  and  expense  of 
maintaining  the  claim  in  idleness  during  the  determination 
of  the  various  suits  aforesaid,  as  well  as  the  present  action, 
will  be  about  $500  per  month ;  that  the  claim  contains  bodies 
of  valuable  ore,  which  can  be  readily  mine<l  and  extracted, 
and  that  it  is  to  the  best  interest  of  all  of  the  owners  or  parties 
interested  therein  to  have  the  same  extracted  and  to  have  min- 
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ing  operations  conducted  therein,  to  the  end  that  it  may  be 
properly  preserved  and  developed  and  its  value  thereby  in- 
creased ;  and  that  unless  the  ores  are  so  mined  and  disposed  of, 
and  the  proceeds  preserved,  the  owners  of  the  said  claim,  and 
particularly  the  plaintiffs,  may  suffer  great  loss,  by  reason  of 
the  probable  decline  in  the  price  of  copper  pending  the  litiga- 
tion over  the  title, — the  injunction  bond  required  of  said  Fin- 
len  not  being  sufficient  to  protect  the  plaintiffs  from  probable 
loss. 

The  petition  further  allies  that  there  is  a  certain  vein, 
bearing  copper,  gold  and  silver,  which  has  its  top  or  apex  with- 
■  in  the  boundaries  of  the  said  Minnie  Healy  lode  claim,  and 
which  on  its  dip  or  incline  departs  from  the  perpendicular  in 
its  downward  course  to  the  north ;  that  the  development  so  far 
upon  said  vein  indicates  that  it  passes  beyond  the  side  lines  of 
the  Minnie  Healy  claim  and  enters  into  the  Piccolo  and  Gam- 
betta  lode  claims  beneath  the  surface;  that  these  latter  claims 
are  immediately  north  of  the  Minnie  Healy  claim  and  are 
owned  by  the  Boston  &  Montana  Consolidated   Copper  and 
Silver  Mining  Company,  which  for  a  long  time  has  been  min- 
ing and  extracting  ores  therefrom  by  means  of  underground 
workings;  that  plaintiffs  are  informed  that  the  said  Boston  & 
Montana  Consolidated  Copper  and   Silver  Mining  Company 
is  now  engaged  in  carrying  away  and  converting  to  its  own  use 
large  quantities  of  ores  from  the  said  vein  belonging  to  the 
Minnie  Healy  claim ;  that  to  prove  the  identity  and  continuity 
of  the  said  vein  from  its  apex  in  the  Minnie  Healy  claim  into 
the  workings  of  the  Piccolo  and  Gambetta  claims  will  require 
a  large  amount  of  development  work  and  entail  a  large  outlay 
of  money ;  that  heretofore  defendant  Miles  Finlen  commenced 
an  action  in  the  district  court  of  the  Second  district  for  an  in- 
junction  to  restrain  the  said   Boston   &  Montana   Company 
from  mining  and  carrying  away  any  of  the  ores  from  said  vein ; 
that  said  defendant,  before  obtaining  an  injunction,  however, 
desisted  from  prosecuting  said  suit  and  permitted  said  Boston 
&  Montana  Company  to  continue  its  mining  operations  on  the 
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vein,  without  further  developing  the  same  from  the  apex  dowd- 
ward  to  prove  that  it  belongs  to  the  Minnie  Healy  claim,  thiis 
acquiescing  in  said  trespass;  that  the  injunction  obtained  by 
Finlen  against  the  plaintiffs  as  alleged  was  designed  to  prevent 
them  from  prosecuting  the  work  necessary  to  make  such  proofs, 
notwithstanding  said  Finlen  believes  that  said  vein  has  its  apex 
in  the  Minnie  Healy  claim  and  the  said  corporation  is  tres- 
passing thereon;  that  plaintiffs  believe  that  the  vein  belongs 
to  the  Minnie  Healy  claim;  that  the  ores  which  can  now  be 
mined  therefrom  have  a  value  in  excess  of  $100,000,  and  that 
if  this  fact  can  be  shown  it  will  establish  a  value  for  the  claim 
of  several  hundred  thousand  dollars;  that  it  is  to  the  interest 
of  all  the  parties  to  have  this  work  done  at  once,  to  the  end  that 
an  injunction  be  obtained  to  restrain  further  trespasses;  that 
it  is  also  to  the  interest  of  all  parties  that  the  ores  in  the  claim 
be  extracted ;  that  their  proceeds,  so  far  as  necessary,  be 
devoted  to  this  development  work,  to  the  keeping  of  the  prop- 
erty in  repair,  to  the  prosecution  of  any  suits  necessary  to  re- 
strain the  said  trespass  or  any  other  trespass,  and  to  have  the 
balance  preserved  for  the  parties  entitled  under  the  decree  of 
partition  when  finally  made. 

Upon  the  filing  of  this  petition  an  order  to  show  cause  was 
issued  and  set  for  hearing  on  February  5th.  At  that  time  the 
plaintiffs  presented  their  evidence.  The  defendants  Finlen 
and  Kelley  did  not  appear,  both  being  absent  from  the  state 
and  neither  having  been  served  with  summons  or  notice  of  the 
hearing.  The  other  defendants  entered  their  appearances  by 
counsel  without  service  of  process,  but  made  no  resistance  to 
the  petition.  The  matter  was  then  submitted,  but  no  decision 
having  previously  been  rendered,  the  defendants  Kelley  and 
Finlen  entered  their  appearances  by  counsel  on  February  17th 
and  asked  to  be  heard.  Leave  was  granted.  Thereupon  they 
answered  by  counsel,  denying  the  material  averments  in  the 
complaint  and  petition,  including  all  allegations  as  to  wrong- 
doing on  their  part,  and  introduced  evidence  controverting 
them.     Thereupon  the  court,  after  consideration,  made  an  order 
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appointing  one  E.  H.  Wilson  as  receiver  with  j>ower:  to  take 
possession  of  all  the  interests  in  the  Minnie  Healy  claim  to 
which  the  plaintiffs  assert  ownership,  including  the  Kelley  in- 
terest, and  to  enter  into  all  the  workings  and  ore  bodies  therein 
with  the  administrator  of  AUport  and  the  heirs  other  than 
Kelley ;  to  operate  the  mine  in  all  portions  not  in  possession  of 
the  administrator  and  the  AUport  heirs;  to  have  reduced  all 
ores  extracted ;  to  expend  the  proceeds  in  keeping  the  mine  in 
repair;  to  do  development  work  sufficient  to  demonstrate  the 
ownership  of  the  veins  being  worked  in  the  Gambetta  and  Pic- 
colo claims,  which  plaintiffs  believe  have  their  apexes  in  the 
Minnie  Healy  claim ;  to  demand  and  receive  from  the  heirs  of 
AUport  and  the  administrator  accountings  for  any  mining  oper- 
ations conducted  by  them  in  any  of  the  workings  of  the  claim ; 
and  to  prosecute  any  actions  necessary  in  his  judgment  to 
protect  the  i)roperty  from  depredations  by  any  person  pending 
the  litigation. 

The  receiver  is  expressly  directed  to  extract  only  so  mudi 
ore  as  may  be  necessary  to  pay  expenses  and  t^  accomplish  the 
duties  assigned  him  in  the  order.  The  defendants  Kelley  and 
Finlen  have  apjiealed. 

Mr.  WilHarn  Scallon,  Mi\  J,  K.  MacDonald  and  Mr,  1\  J. 
Walshy  for  Ai)pellants. 

Messrs.  Mcllatton  &  Goiter,  for  Kespoudenta 

MR.  CHIEF  JUSTK^E  BRA^'TLY,  after  stating  tlie  case, 
delivered  the  ()])inion  of  the  Court. 

The  only  question  ])re8ented  to  this  Court  is  whether  the 
(evidence  submitted  to  the  court  below  was  sufficient  to  author- 
ize the  order  of  appointment.  A  determination  of  this  question 
requires  an  examination  of  the  evidence  tending  to  support 
the  averments  in  the  petition.  We  have  set  forth  in  the  state- 
ment particularly  the  contents  of  the  complaint  and  petition, 
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for  the  reason  that  they  were  treated  at  the  hearing  as  affidavits, 
and  so  far  as  they  tend  to  establish  any  material  fact  they  are 
considered  as  a  part  of  the  evidence. 

Though  there  is  evidence  tending  to  show  that  a  controversy 
exists  between  Finlen  and  the  Allport  heirs,  other  than  Kelley, 
touching  the  present  ownership  of  the  Allport  interest^  and 
growing  out  of  the  contest  over  the  probate  of  the  alleged  will 
of  Allport,  it  is  admitted  in  the  pleadings  that  Allport  died 
intestate,  and  that  the  defendants,  other  than  Finlen,  are  his 
heirs  at  law.  We  shall  therefore  assume,  for  the  purpose  of 
this  investigation,  that  each  of  them,  except  Kelley,  is  now  the 
owner  of  an  undivided  one-twentieth  of  the  property  in  contro- 
versy. Kelley  has  no  interest  in  the  property,  nor  in  this  con- 
troversy, except  so  far  as  she  may  be  bound  under  her  agree- 
ments with  Finlen,  as  appear  hereafter,  to  prosecute  to  a  suc- 
cessful issue  the  probate  of  the  alleged  will,  and  thus  make  good 
to  him  her  title  to  the  entire  Allport  interest.  At  the  time  this 
hearing  was  had  the  will  had  been  declared  a  forgerj',  as  al- 
leged in  the  petition.  It  is  admitted,  however,  that  a  motion 
for  a  new  trial  was  pending,  and  that  the  controversy  as  to  the 
ownership  of  this  interest  is  still  undetermined.  It  appears 
that  at  the  death  of  Allport  in  1895,  John  Devlin,  Marian  Dev- 
lin and  Mary  E.  Reilly  were  tenants  in  common  with  him  in 
the  property,  owTiing  the  other  three^fourths.  It  further  ap- 
pears that  Finlen  now  holds  the  legal  title  to  a  one-twentieth 
interest  by  deed  from  Kelley,  dated  May  22,  1899,  executed  in 
pursuance  of  an  agreement  contained  in  a  prior  lease  dated 
October  16,  189 G,  by  which  she  bound  herself  upon  certain  con- 
ditions to  convey  to  Finlen  the  entire  Allport  interest.  The 
deed  just  mentioned  also  conveys  to  Finlen  any  interest  Kelley 
may  acquire  under  any  decree  which  may  be  rendered  in  the 
proceedings  looking  to  the  probate  of  the  alleged  Allport  will. 
It  is  shown  that  Finlen  on  October  16,  1896,  became  a  lessee 
of  the  interests  of  John  and  Marian  Devlin  and  Mary  E.  Reilly, 
with  the  right  of  purchase  upon  compliance  with  the  terms  of 
the  leases  on  or  before  Februarv  3,  1900.     The  conditions  of 
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this  lease  and  the  one  from  Kelley  were  the  same.  There  is  no 
controversy  but  that  the  conditions  contained  in  these  leases 
have  been  fully  complied  with  in  all  respects.  It  further  ap- 
pears that  the  Devlins  and  Mary  E.  Reilly  subsequent  to  the 
making  of  the  leases  to  Finlen  conveyed  their  interests  to  the 
plaintiffs, — five-eighths  directly  to  Heinze  on  June  3,  1899, 
and  one-eighth  to  the  Johnstown  Mining  Company  through 
mesne  conveyances  dated,  respectively,  November  12,  189S, 
and  May  18,  1899.  The  plaintiffs  claim  that  Heinze  made  a 
verbal  agreement  with  Finlen  on  IsTovember  21,  1898,  which 
^vas  subsequently  executed,  whereby  Finlen  bound  himself  to 
transfer  and  set  over  to  Heinze  his  rights  under  the  leases  from 
Kelley,  the  Devlins  and  Reilly,  and  that  the  plaintiffs  are 
therefore  properly  vested  with  the  title  to  the  Devlin  iand  Reilly 
interests,  and  that  Heinze  is  entitled  to  the  Kelley  interest. 
This  is  disputed  by  Finlen,  who  has  a  suit  pending  in  the 
United  States  circuit  court  against  the  Devlins  and  Reilly,  and 
also  plaintiff  Heinze,  who  has  intervened  therein,  to  compel  a 
conveyance  to  him  according  to  the  terms  of  the  lease.  This 
defendant  has  also  a  suit  in  the  district  court  of  Silver  Bow 
<;ounty  against  the  plaintiffs,  in  which  he  seeks  to  eject  them 
from  the  Minnie  Healy  claim.  In  this  suit  an  injunction  was 
issued  restraining  the  plaintiffs  from  working  the  property 
]K»nding  a  trial.  These  are  the  suits  referred  to  in  the  peti- 
tion as  being  founded  upon  fraudulent  claims;  they  having 
been  l)rought,  it  is  alleged,  to  harass  and  annoy  plaintiffs  and 
to  prevent  them  from  the  enjoyment  of  their  property,  and  for 
no  other  purpose. 

The  situation  of  the  title  is,  therefore,  such  tliat,  if  Fnlen 
fihould  succeed  in  his  suits  now  pending,  the  plaintiffs  would 
have  no  interest  in  the  Minnie  Healy  claim.  The  partition 
decreed  in  this  case,  if  any  at  all,  would  then  be  between  him 
and  the  Allport  heirs,  other  than  Kelley,  subject  to  the  admin- 
istration. If  the  Allport  will  should  finally  be  admitted  to 
probate,  the  whole  property  would  belong  to  Finlen.  If  the 
plaintiffs  should  succeed  in  these  suits,  they  would  be  tenants 
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in  common  with  the  AUport  heirs,  except  Kelley,  or,  if  the  will 
should  be  established,  the  owners  of  the  entire  property.  With 
the  merits  of  these  controversies  we  have  nothing  to  do  on  this 
appeal.  At  present  we  are  concerned  only  with  the  fact  of 
their  existence,  and  the  purposes  and  motives  actuating  Finlen 
in  connection  with  them.  As  to  the  charges  of  bad  faith  and 
wrongdoing  on  the  part  of  Finlen  in  the  bringing  of  these  suits, 
and  his  sinister  purposes  therein  towards  the  rights  of  the 
plaintiffs,  there  is  nothing  in  the  evidence  to  support  them,  be- 
yond the  fact  that  these  suits  have  been  brought  and  are  now 
pending.  There  is  nothing  to  show  that  he  brought  them  in 
bad  faith,  or  that  he  has  any  other  purpose  therein  than  to  have 
his  rights  declared.  If  he  thought  at  the  time  they  were  brought 
that  he  was  entitled  to  conveyances  from  the  Devlins  and  Reilly, 
and  that  the  plaintiffs  were  invading  his  rights,  it  was  entirely 
proper  for  him  to  seek  appropriate  redress  from  all  of  them. 
Xothing  else  appearing,  a  presumption  of  good  faith  and  proper 
motive  must  be  indulged  in  his  favor.  Moreover,  the  fact  that 
th^  district  court  issued  an  injunction  in  connection  with  the 
ejectment  suit  and  after  a  hearing  thereon,  justifies  the  infer- 
ence that  that  court  was  of  the  opinion  that  the  plaintiffs  are 
probably  wrong  in  their  claims.  They  had  an  opportunity  on 
that  hearing  to  show  that  the  claims  of  Finlen  are  fraudulent 
and  without  foundation,  as  well  as  that  the  motives  prompting 
him  are  malicious, — ^yet  it  seems  they  did  not  avail  themselves 
of  this  opportunity.  That  Finlen  brought  suit  to  restrain  al- 
leged trespasses  upon  the  Minnie  Healy  claim  by  a  third  party 
through  the  workings  in  the  Gambetta  and  Piccolo  claims,  and 
did  not  prosecute  it  vigorously,  furnishes  in  itself  no  ground 
for  the  charge  that  he  is  acquiescing  in  wrongs  to  plaintiffs  by 
such  third  parties.  He  was  and  is  under  no  obligations  to 
plaintiffs  to  press  this  suit.  He  may  have  desisted  because  of 
an  apprehension  that  he  could  not  succeed ;  or  because  he  be- 
came satisfied  that  he  was  wrong ;  or  because  he  had  some  sat- 
isfactory arrangement  with  the  corporation  about  compensation. 
In  any  event,  it  comes  with  ill  grace  from  the  plaintiffs  to  in- 
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sist  that  any  obligation  rests  upon  him  in  this  connection,  while 
they  deny  that  ho  had  any  interest  in  the  property,  there  being 
nothing  in  their  way,  until  they  procured  the  appointment  of 
the  receiver  in  this  case,  to  prevent  them  from  bringing  and 
prosecuting  any  suit  necessary  to  protect  their  own  rights.  If 
they  had  the  requisite  information,  the  obligation  rested  upon 
them  to  protect  the  rights  which  they  now  assert,  and  not  upon 
Finlen.  They  were  in  possession  at  the  time  they  began  tiiis 
suit;  with  the  knowledge  of  the  facts  touching  trespasses, 
which  their  charges  against  Finlen  imply  that  they  had  at  the 
time,  they  could  easily  have  invoked  successfully  the  preventive 
power  of  the  court,  even  without  additional  exploration. 

Passing  now  to  an  examination  of  the  charges  of  wrongdoing 
on  the  part  of  the  administrator  and  Mary  A.  Miller,  we  notice 
first  that  they  entered  their  appearances  in  this  case  without 
service  of  process,  and,  though  accused  of  ousting  the  plaintiffs 
from  possession,  and  refusing  to  render  any  account  of  their 
alleged  operations,  they  made  no  attempt  to  justify  or  deny 
the  charges.  They  thus  impliedly,  at  least,  confessed  the  trxith 
of  them.  Finlen  and  Kelley  undertook  to  show  that  no  real 
ground  for  tho  allegations  in  this  connection  existed,  and  that 
these  two  defendants,  in  collusion  with  plaintiffs,  had  attempted 
to  bring  about  a  situation  upon  which  the  court  would  be  justi- 
fied in  taking  charge  of  the  property. 

The  facts  are:  On  tTanuary  8,  1900,  the  administrator  ap- 
plied to  the  district  court  having  jurisdiction  over  the  estate 
for  ])ennission  to  engage  in  mining  the  Minnie  Healy  claim. 
This  ii])plication  was  denied.  After  that  time,  and  until  this 
suit  was  instituted,  ])laintiff  Ileiuze  and  he  had  various  con- 
sultations about  engaging  in  operations  there,  though  Heinze 
was  then  enjoined  from  doing  so.  On  January  22d  this  suit 
was  bnuiglit,  the  plaintiffs  then  being  in  possession.  On  Janu- 
ary 2l5d  Heinze  formally  delivered  possession  to  the  adminis- 
trator, including  a  large  amount  of  supplies  belonging  to  the 
plaintiffs,  with  the  machinery  used  by  them  in  operating  the 
j)roperty  prior  to  the  Finlen  injunction.     Just  previous  to  that 
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time  Ileinze  tad  told  the  administrator  that  ho  (the  adminis- 
trator) could  operate  the  mine  if  he  chose  to  do  so,  provided 
the  ore  taken  out  sliould  be  shipped  to  Heinze.  P.  E.  Mahoney, 
tlie  night  watchman  in  charge  of  the  machinery  at  the  mine, 
remained  there  just  as  before,  as  did  also  Sullivan,  the  d^y 
watchman.  The  former  was  sworn  as  a  witness.  He  testified 
that  he  had  never  l)ccn  hired  by  Kleinschmidt,  but  always,  even 
up  to  the  time  of  the  hearing,  took  his  orders  and  expected  his 
])ay  from  Heinze.  "Heinzo  was  his  l)Oss."  He  thought  Sullivan 
was  employed  in  the  same  way  as  himself,  their  duties  being  the 
same.  His  business  was  to  keep  up  fires  and  keep  things  from 
freezing.  Very  little,  if  aiiy,  work  w^as  done  after  January  2 2d 
or  23d;  and  he  saw  no  ore  taken  from  the  mine,  except  one 
wagonload  which  he  caught  a  man  stealing,  ^o  ore  was  hoisted 
from  the  mine  after  the  date  last  mentioned.  Some  men  were 
j)assing  in  and  out,  and  some  work  was  done;  there  being  not 
more  than  a  dozen  men  employed.  Kleinschmidt  and  his  fore- 
men were  there  now  and  then ;  but  Marj'^  A.  Miller  was  never 
there,  and  no  one  was  there  to  represent  her.  Other  evidence 
showed  that  she  had  not  been  in  the  state  for  several  months. 
One  Halford  made  affidavit  on  February  5th  that  Kleinschmidt 
and  Mary  A.  Miller  had  been  in  exclusive  possession  of  the 
mine  and  operating  it  since  about  January  25th,  and  had 
^^shipped  certain  ore."  Plaintiff  Heinze  made  an  affidavit  that 
ho  had  theretofore  caused  demand  to  be  made  upon  Klein- 
schmidt and  Miller  for  a  statement  of  their  operations,  but  none 
had  been  made.  A  mining  engineer  in  the  employ  of  plaintiffs 
also  made  an  affidavit  that  on  February  3d  he  had  made  an 
application  for  an  inspection  of  the  mine,  but  had  been  refused 
admission  by  *Hhe  representatives  of  the  working  defendants, 
though  they  knew  that  the  application  w^as  on  behalf  of  plain- 
tiffs." These  statements  were  all  made  under  oath,  in  face  of 
the  fact  that  Mai'A'  A.  Miller  was  not  in  the  state  at  the  time 
the  alleged  operations  were  carried  on  and  the  demands  made, 
and  without  any  showing  that  she  had  any  one  in  the  state  to 
represent  her  in  any  enterprise  whatever.     It  may  not  pass  un- 
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noticed,  either,  that  the  application  for  the  inspection  was  made 
on  the  5th  day  after  the  petition  was  filed  in  this  case,  and  that 
no  time  is  fixed  at  which  the  statement  of  the  operations  was 
demanded.  The  same  may  be  said  as  to  the  amount  of  the  ore 
Halford  saw  shipped,  and  the  date  of  the. shipment  His  affi- 
davit is  silent  on  these  points.  An  officer  into  whose  hands 
some  papers  had  been  put  for  service  upon  Kleinschmidt  and 
his  alleged  foreman,  one  Kane,  went  to  the  Healy  mine  on  Feb- 
ruary 1st;  he  tlien  found  the  day  watchman  engaged  in  the 
same  kind  of  duties  as  those  performed  by  the  night  watchman, 
but  no  mining  operations  were  going  on ;  nor  did  he  afterwards 
find  any  one  engaged  at  work  there,  though  often  there  until 
February  16  th.  AVe  have  patiently  examined  the  whole  record, 
and  the  affidavit  of  Halford  is  the  sole  bit  of  evidence,  apart 
from  the  general  averments  made  in  the  petition,  which  was 
verified  by  Heinze,  tending  to  show  an  ouster  by  Kleinschmidt. 
There  is  nothing  whatever  to  show  any  wrong  on  the  part  of 
Miller.  The  evidence  is  well-nigh  conclusive  that  no  mining^ 
was  going  on  at  any  time  after  February  1st,  and  that  neither 
Kleinschmidt  nor  any  one  representing  him  was  at  the  mine 
after  that  time.  The  statement  by  Heinze  that  an  account  of 
the  operations  was  demanded,  and  that  none  was  rendered,  is 
of  no  significance,  in  view  of  the  fact  that  it  does  not  appear 
when  such  demand  was  made,  nor  whether  any  opportimity  was 
allowed  for  compliance  by  the  administrator,  so  that  the  pre- 
sumption might  be  indulged  that  the  administrator  was  unwil- 
ling to  comply.  Heinze  was  sworn  and  examined  fully  at  the 
hearing — his  silence  in  connection  with  this  matter  is  signifi- 
cant, esjx^cially  so  in  view,  of  tlie  fact  that  the  mining  opera- 
tions, if  any,  conducted  by  the  administrator  extended  over  a 
period  of  only  seven  days.  The  petition  herein  was  filed  just 
seven  days  after  the  administrator  was  put  in  possession  by 
plaintiffs.  It  does  not  appear  that  he  shipped  any  ore,  or  if 
he  did,  that  he  did  not  ship  it  to  Heinze  himself,  in  pursuance 
of  the  understanding  had  at  the  time  possession  was  delivered 
to  him.    The  refusal  of  the  application  of  the  engineer  on  Feb- 
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ruary  3d  is  also  insignificant  and  does  not  tend  to  show  the  truth 
of  any  statement  contained  in  the  petition,  since  it  conclusively 
appears  aliunde  that  Miller  was  not  in  the  state,  had  never 
been  in  possession  in  person  or  by  agent,  and  had  never  taken 
a  pound  of  ore  from  the  property ;  and  since  it  also  appears  that 
Kleinschmidt  was  then  out  of  the  state,  and  that  no  one  was. 
at  the  mine,  other  than  a  watchman — ostensibly  in  the  employ 
of  ireinze  or  nobody — and  whose  only  task  was  to  keep  w-atch 
of  things  and  prevent  the  machinery  from  freezing  up.  True,, 
it  appears  that  the  names  of  Sullivan  and  Mahoney,  the  watch- 
men, w^ere  not  on  plaintiif  Ileinze's  pay  roll  after  January 
2 2d.  It  is  a  remarkable  fact,  however,  that  they  remained 
there- after  Kleinschmidt  went  into  possession,  but  were  never 
hired  by  him,  and  looked  to  Heinze  for  their  orders  and  their 
pay.  The  only  conclusion  possible  from  these  facts  is  that  the 
plaintiffs  and  the  administrator  joined  hands  to  create  a  color- 
able ground  for  the  appointment  of  a  receiver  through  w^hom 
they  could  have  the  property  mined,  notwithstanding  the  in- 
junction procured  by  Finlen  to  preserve  it  intact  until  he  could 
establish  his  rights,  and  the  proceeds  expended  in  development 
work,  which  might  or  might  not  add  to  the  value  of  it,  or  might 
or  might  not  j)rotect  it  from  trespasses.  And  this  in  face  of 
the  fact  that  the  plaintiffs,  notwithstanding  the  injunction,, 
were  at  liberty  to  bring  as  many  suits  as  they  chose  to  restrain 
these  alleged  trespasses.  The  plaintiffs  well  knew  that  though 
these  suits  were  pending  against  them,  they  furnished  no  ground 
for  asking  a  court  of  equity  to  take  the  property  out  of  their 
hands  and  relieve  them  from  the  burden  of  caring  for  it;  they 
well  knew  that  in  order  to  bring  this  alx)ut  it  was  nece^ssary  to* 
be  in  a  position  in  w^iich  they  could  complain  of  wrong  on  the 
part  of  some  one  who  claimed  to  be  a  co-tenant ;  and  hence  tliis. 
suit  upon  a  merely  colorable  ouster  on  the  part  of  the  adminis- 
trator, who  seems  to  have  been  not  averse  to  aiding  them  in 
their  design.  So  far  as  this  feature  of  the  case  is  concerned,, 
there  were  no  facts  before  the  court  to  warrant  the  order.  The 
court  was  misled  to  make  it  by  the  specious  but  unfounded  and 


104:  IlEiJiZB  V.  Kleinsciimidt.  [Dec.T/00 

iiiisupported  complaints  of  the  plaintiffs  by  which  they  sought 
to  bring  themeselves  within  the  principles  which  move  a  court 
of  equity  in  such  cases  to  grant  the  extraordinary  relief  de- 
manded. 

The  administrator  having  gone  into  possession  (if,  indeed, 
he  was  in  jxjssession)  by  consent  of  the  plaintiffs,  with 
the  understanding  that  he  was  at  liberty  to  engage  in  mining, 
nothing  short  of  a*  showing  of  a  clear  ouster  and  refusal  to 
account,  coupled  with  a  w^ant  of  financial  ability  to  answer  in 
a  suit  for  tliis  purpose,  would  probably  justify  a  court  in  tak- 
ing the  j)roperty  from  his  hands  through  the  agency  of  a  re- 
ceiver. He  was  not  imperiling  the  interests  of  the  estate  in  any 
way.  AVhatever  he  did  in  his  mining  operations  he  did  at  his 
own  risk  (/;?.  re  Bose's  EsMv,  80  Cal.  166,  22  Pac.  86) ';  and 
that  he  was  claiming  to  act  as  administrator  in  no  wise  affects 
the  situation. 

The  allegations  upon  the  subject  of  a  probable  fall  in  the 
price  of  copper  j>ending  the  litigation  do  not  merit  serious  con- 
sideration ;  they  are  hardly  susceptible  of  proof.  And  it  can- 
not 1)0  urged  seriously  that  a  court  of  equity  should  be  moved 
to  the  exercise  of  its  extraordinary  powers  by  conclusions 
founded  upon  speculations  upcm  the  probable  condition  of  sup- 
ply and  demand  as  to  a  particular  commodity  in  the  markets 
of  the  world. 

Touching  the  outlay  necessary  to  preserve  the  property  while 
idle,  a  more  serious  question  arises.  The  proof  in  this  connec- 
lion,  however,  is  not  satisfactory.  On  the  one  hand  it  appears 
that  there  is  a  hoisting  plant  with  necessary  machinery  on  the 
claim,  and  that  it  is  necessary  to  keep  watchmen  to  look  after 
it  and  the  claim,  at  a  cost  of  about  $500  per  month.  It  also  ap- 
pears— incidentally,  however — that  the  machinery  probably 
belong-s  to  the  Montana  Ore  Purcliasing  Company,  a  corpora- 
tion with  which  plaintiffs  are  associated.  On  January  23d 
the  hoisting  plant  was  delivere<l  to  the  administrator  under  an 
arrangement  with  the  plaintiff  Heinze,  the  particulars  of  which 
are  not  shown.  Whether  its  use  there  as  a  means  of  ingress 
and  egress  is  necessary  to  the  preservation  of  the  openings  in 
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the  property,  or  whether  these  openings  are  in  such  a  condition 
that  thev  need  care  and  attention,  is  not  shown.  If  from  their 
nature  and  condition  tliey  do  not  require  attention  and  outlay, 
then  tlie  expenses  incident  to  the  employment  of  watchmen 
would  under  no  circumstances  be  a  proper  charge  upon  the 
property.  On  the  otlier  hand,  Finlen  has  not  at  any  time  at- 
tempted to  interfere  with  the  possession  of  the  plaintiffs  or  the 
administrator,  except  to  enforce  his  rights  by  suit;  and  there 
is  notliing  in  the  evidence  to  furnish  any  reason  why  either 
lleinze  or  the  administrator,  who  seem  to  have  joined  forces 
against  Finlen,  should  not  retain  possession  and  care  for  the 
property,  with  a  riglit  to  recover  of  Finlen  the  amount  expended 
for  this  purpose  if  they  succeed  in  establishing  their  rights 
against  him.  Surely  the  plaintiffs  have  ample  protection 
against  any  loss  to  them  imder  the  injimction  bond  given  by 
Finlen  in  the  ejectment  suit.  If  this  bond  is  not  sufficient  in 
amount,  as  plaintiffs  charge,  the  district  court,  uj)on  proper  ap- 
plication, would  readily  exact  a  sufficient  one. 

That  a  court  of  equity  has  power  in  cases  like  the  present 
to  appoint  a  receiver  is  well  settled.  But  in  any  case  where  an 
appointment  is  sought  there  must  be  shown  a  legal  or  equitable 
right,  reasonably  clear  and  free  from  doubt,  attended  with  dan- 
ger of  loss.  (Smith  on  Receiverships,  Sees.  15,  317,  and  cases 
cited;  High  on  Receivers,  Sees.  606,  607.)  The  duties  of  a 
court,  however,  in  the  exercise  of  this  power  are  exceedingly 
delicate  and  should  l)e  exercised  with  great  caution,  lest  in  the 
(effort  to  protect  the  su])]ect  of  the  litigation  the  property  would 
he  illegally  taken  frcmi  one  rightfully  in  possession  and  his 
rights  and  interests  be  sacrificed  without  any  redress  whatever. 
(Id,)  Taking  charge  of  property  in  the  exercise  of  this  power 
is  somewhat  analogous  to  the  levying  of  an  execution  in  limine, 
and  subjecting  the  property  to  expenses  and  charges  pending 
litigation,  and  to  this  extent  consuming  it  entirely ;  hence  the 
power  should  never  be  used  unless  it  be  reasonably  clear  that 
no  injury  will  result  to  the  parties  whose  rights  are  for  the  time 
being  invaded.     As  between  tenants  in  common,  as  stated  in 


106  Hbinze  v.  K1.EINSCHMIDT.  [DecT.'OO 

the  text  of  Mr.  Smith,  at  Section  317,  supra^  the  grounds  of 
appointment  usually  are:  "(a)  Where  one  tenant  is  in  pos- 
session and  excludes  his  co-tenant  from  participation  in  the 
possession  or  income ;  (b)  \^here  the  tenant  in  possession  is  in- 
solvent and  refuses  to  account  to  his  co-tenant;  (c)  where  one 
tenant  refuses  to  join  his  co-tenant  in  the  execution  of  necessary 
leases  for  the  property  owned  in  common,  or  interferes  in  the 
collection  of  rents  with  the  tenants  in  possession;  (d)  where 
the  court  can  see  from  the  showing  made  that  tlie  appointment 
of  a  receiver  is  required  in  order  to  properly  protect  the  inter- 
ests of  parties/'  The  case  at  bar  does  not  come  within  any  of 
these  rules;  nor  has  any  case  been  cited  by  counsel  wherein  a 
different  rule  has  been  applied.  It  seems  that  it  would  be  en- 
tirely inequitable  to  allow  plaintiffs  to  surrender  the  property 
here  involved  into  the  possession  of  the  court  merely  because 
its  care  involves  considerable  expensa 

Under  the  presumptions  usually  indulged  in  favor  of  the 
legal  title,  the  plaintiffs,  Finlen,  and  the  AUport  heirs,  except 
Kelley,  are,  for  the  purposes  of  this  appeal,  tenants  in  common. 
Under  Section  592  of  the  (^ode  of  Civil  Procedure,  fixing  the 
status  of  such  estates,  and  as  construed  with  reference  to  min- 
ing claims  in  Anaconda  Copper  Mining  Co,  v.  Butte  &  Boston 
Mining  Co,,  17  Mont.  519,  43  Pac  924;  Red  Mountain  Con- 
solidated  Mining  Co.  v.  EsIeVy  18  Mont.  174,  44  Pac.  523; 
Comiole  V.  Boston  &  Montana  C,  C,  and  8,  Mining  Co,,  20 
Mont.  523,  52  Pac.  2G3;  Ilarrigan  v.  Lynch,  21  Mont.  36,  52 
Pac.  642 ;  and  BuMe  &  Boston  Consol.  Mining  Co,  v.  Montana 
Ore  Purchasing  Co,,  25  Mont.  87,  63  Pac.  825, — each  of  these 
parties  lias  the  right  to  have  the  property  stand  as  it  is  until 
it  is  finally  partitioned.  It  would  therefore  require  a  much 
clearer  showing  than  is  here  made  to  justify  a  court  in  invad- 
ing this  right,  and  mining  the  property  through  a  receiver,  for 
any  ])iirpose. 

We  feel  impelled  to  call  attention  to  the  condition  of  the 
record  filed  on  this  appeal.  It  contains  many  pages  of  matter 
entirely  impertinent  and  useless,  which  has  served  only  to  add 
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materially  to  the  labor  involved  in  this  investigation.  On  the 
hearing  in  the  trial  court  many  court  files  were  introduced  in 
part^  the  particular  part  being  designated.  Instead  of  incor- 
porating into  the  record  on  appeal  only  the  material  parts  of 
these  files,  they  were  copied  in  full.  Hereafter  the  party  of- 
fending in  this  particular  will  be  subject  to  the  payment  of 
costs. 

The  order  appealed  from  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Mb.    Justice   Milbukx,   not   having  heard   the   argument^ 
takes  no  part  in  this  decision. 


XOLAN,  Respondent,  v,  MONTANA  CENTRAL  RAIL- 
WAY (X).,  Appellant. 

(No.  1,262.) 
.  (Submitted  B^ebmary  8,  1901.     Decided  February  25,  1901.) 

Railroads — Master  and  Sey-vant — Injury  to  Servant — Appli- 
ances —  Negligence  —  Evidence  —  Verdict — Direction- — 
Appeal — Reversal — Directing  Judgment  on  Remand, 

1.  An  employe  was  struck  and  Injured  by  a  cable  attached  at  one  end  to  a 
locomotlye,  and  at  the  other  to  a  plow  then  being  used  to  unload  cars  of 
dirt  at  a  cuirve.  The  cable  slipped  over  a  wooden  stake  in  a  socket  on  the 
edge  of  a  car  on  the  outside  of  the  curve,  behind  which  it  was  placed  by 
plaintiff's  fellow  servants  to  prevent  the  plow  being  pulled  off  the  car  on 
the 'inside  of  the  curve.  There  was  a  groove  in  the  socket  holding  the 
stake,  in  which  the  cable  was  usually  placed  when  unloading  dirt  at  a 
curve.  There  was  no  evidence  that  a  block  and  .tackle  would  have  been 
safer  thn  the  groove,  which  means  was  reasonably  safe.  Held,  that  the 
evidence  did  not  support  a  verdict  that  the  employe  was  injured  by  the 
employer's  neglect  to  provide  and  use  a  block  and  tackle  to  guide  such 
cable. 

2.  Where  the  trial  court  erred  in  denying  a  motion  to  direct  a  verdict  for  de- 
fendant, the  court  on  appeal  could  not  direct  Judgment  for  the  defendant, 
since  they  could  not  know  what  exceptions,  if  any,  were  taken  by  the  re- 
spondent to  the  trial  ?^ourt*er  rulings  on  the  evidence  offered. 

3.  The  only  exceptions  properly  included  in  a  transcript  on  appeal  are  those 
of  appellant. 
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Appeal  from  Disfrici  Court,  Silver  Boir  County;  John 
Lindsay,  Judge, 

A('Tiox  l)y  Timothy  Xolaii  agaiust  the  Montana  (.'Ontral  Rail- 
way (\)inpany.  From  a  judgment  in  favor  of  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  appeals.     Reversed. 

Mr.  vl.  ./.  Shores  and  Mr.  L  Parker  Veazey,  for  Appellant. 

Messrs.  Stanton  ct  Leehey,  Mr.  Geo.  Haldorn  and  Messrs. 
Clayherg  d'  Gunn,  for  Respondent. 

MR.  JrSTK^E  illLBlliX   delivered  the  opinicm  of  the 

CoMYt. 

This  is  an  appeal  from  the  judgment  and  an  order  denying 
a  motion  for  a  new  trial  rendered  and  made  hv  the  district 
court  of  the  Second  judicial  district,  by  which  judgment  the 
plaintiff  recovers  from  the  defendant  for  injuries  alleged  to 
have  resulted  from  his  being  struck  uj)on  the  head  by  a  wire 
cable  attached  to  a  locomotive  at  one  end  and  to  a  dirt  plow  at 
the  other ;  said  plow  being  used  for  scraping  dirt  from  a  train 
of  flat  cars  which  stood  upon  a  curve  on  the  railway  track  of 
the  defendant.  The  plaintiff  alleges  in  his  complaint  that  the 
injury  was  caused  by  the  defendant  carelessly  and  negligently 
failing  to  provide  and  use  a  block  and  tackle  at  said  curve  to 
draw  said  plow  or  scraper  along  a  certain  car  which  was  being 
unloaded,  but  instead  thereof  using  a  wire  cable  attached  to 
the  locomotive ;  the  cable  being  held  on  the  car  by  a  wooden  peg 
or  pin,  which  being  insufficient  allowed  the  cable  to  slip  over 
the  top  thereof,  the  cable  striking  the  plaintiff,  he  then  and 
there  being  near  the  car  on  the  inner  side  of  the  curve  assist- 
ing in  the  work  of  rei)airing  the  roadbed  of  the  railway.  The 
only  negligence  charged  is  as  above  stated. 

The  evidence  in  the  case  shows  that  plaintiff  was  struck  by 
the  cable;  that  at  the  time  he  was  struck  the  cable,  being  at- 
tached to  the  said  plow  and  locomotive,  was  thrown  over  a  cer? 
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tain  wooden  stake,  4x4x18  inches,  which  was  set  in  an  iron 
socket  or  pocket  on  the  outside  of  the  curve  on  the 
edge  of  a  certain  flat  car  in  front  of  the  car  on  which  the 
plow  rested,  it  being  necessary  to  hold  the  cable  on  that  side  of 
the  train  in  order  to  prevent  the  plow  from  being  pulled  off 
from  the  side  of  the  train  on  the  inside  of  the  curve;  that  the 
cable  was  so  placed  over  the  wooden  stake  by  fellow  servants 
of  the  plaintiff ;  that  the  cars  of  the  defendant  used  on  this  oc- 
casion had  all  attached  to  them,  on  each  side,  iron  pockets,  in 
which  wooden  stakes  of  the  said  dimensions  were  placed;  that 
each  pocket  was  fastened  to  the  car  by  an  iron  bolt  or  clasp, 
and  that  just  below  the  bolt  on  each  pocket  was  a  groove,  into 
which  it  was  a  practice  to  place  the  cable  when  unloading  dirt 
on  a  curve;  that  the  stake  used  as  aforesaid  was  one  of  those 
above  mentioned;  that  on  the  occasion  referred  to  the  cable 
slipped  over  the  said  stake  and,  going  rapidly  across  the  train 
to  the  inside  of  the  curve,  struck  the  plaintiff;  that  the  cable 
could  have  easily  been  placed  in  two  or  more  of  the  grooves, 
thereby  rendering  the  operation  of  unloading  dirt  much  safer; 
and  that  the  wooden  stakes  were  placed  on  each  side  of  each 
car,  about  five  feet  apart,  for  the  purpose  of  preventing  the 
said  plow  or  scraper  from  going  over  the  side  of  the  train. 

The  defendant  assigns  as  error  the  court's  denial  of  its  mo- 
tion for  a  nonsuit,  and  the  court's  refusal  to  instruct  the  jury 
to  find  for  the  defendant  at  the  close  of  the  evidence ;  and  states 
as  one  of  the  grounds  of  motion  for  a  new  trial  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict. 

The  employee  who  seeks  to  recover  for  injuries  claimed  to 
have  been  received  through  negligence  for  which  his  employer 
is  liable  must  establish  that  negligence  by  proof. 

It  appears  that  the  accident  in  this  case  was  the  result  of  the 
insufficiency  of  the  means  used  by  the  plaintiff's  fellow  ser- 
vania.  We  are  of  the  opinion  that  the  charge  of  negligence  on 
the  part  of  the  defendant,  in  not  furnishing  a  block  and  tackle, 
is  not  supported  by  the  evidence.     It  does  not  appear  that  the 
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grooves  were  not  sufficient  and  reasonably  safe  appliances. 
There  was  not  any  evidence  tending  to  show  that  a  block  and 
tackle  was  a  safer  or  more  suitable  appliance  for  the  purpose 
of  holding  the  cable  than  the  grooves,  which,  upon  the  undis- 
puted evidence,  were  reasonably  safe  means. 

Whether,  as  to  his  servant,  the  master  must,  at  his  peril,  pro- 
vide the  safer  appliance,  when  it  is  known  to  him,  is  a  question 
which  is  not  here  presented,  and  as  to  it  we  do  not  express  any 
opinion. 

A  motion  for  a  nonsuit  was  made  after  the  plaintiff  had 
rested,  and  said  motion  was  denied.  The  defendant  introduced 
proof  and  then  moved  the  court  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant,  which  motion  was  denied.  The 
defendant  assigns  error  in  denying  each  motion  and  prays  this 
court  to  reverse  the  court  below  and  direct  judgment  for  the 
defendant.  The  court  below  erred  in  denying  the  motions, 
respectively ;  but  we  cannot  order  judgment  for  the  defendant, 
as  w^e  have  no  means  of  knowing  what,  if  any,  exceptions  were 
taken  by  respondent  in  the  court  below  to  the  rulings  of  the 
court  on  the  evidence  offered.  The  only  exceptions  properly 
included  in  a  transcript  on  appeal  are  those  of  appellant.  We 
have  no  means  of  anticipating  what  evidence,  if  any,  the  re^ 
spondent  may  offer  on  a  new  trial.  (O'Rourke  v.  Schvltz,  23 
Mont.  285,  58  Pac.  712;  Westheimer  v.  Qoodkind,  24  Mont. 
90,  60  Pac.  817.) 

The  verdict  is  not  supported  by  the  evidence,  in  that  there 
is  no  evidence  to  show  that  the  defendant  company  w^as  negli- 
gent, as  claimed  by  respondent,  in  not  furnishing  a  block  and 
tackle. 

The  judgment  and  order  denying  a  new  trial  are  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 
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HARRINGTOIsr  et  ajl..  Appellants,  v.   SMITH  et  al., 

Kespondents. 

(No.  1,274.) 
(Sabmltted  February  28,  1001.     Decided  March  4,  19U1.) 

Appeal — Rules  of  the  Supreme  Court — Briefs. 

Under  Snpreme  Court  Rale  V,  Subsection  3  (16  Montana  505),  which  was  oper- 
ative when  appellants'  brief  was  filed,  an  order  appealed  from  will  be 
afllrmed  when  appellants'  brief  does  not  refer  to  any  page  number  of  the 
transcript,  nor  contain  a  specification  of  errors. 

Appeal  from  District  Courts  Deer  Lodge  County;  Theo, 
Brantly,  Judge, 

Action  by  Philip  Harringtx)n  and  others  against  Frank  D. 
Smith  and  others.  From  an  order  granting  a  new  trial  after 
?  verdict  in  their  favor,  plaintiffs  appeal.    Affirmed. 

Messrs,  Napton  &  Napton,  for  Appellants. 

Messrs,  Stapleton  &  Stapleton-,  for  Respondentb. 

MR,  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court. 

The  plaintiffs  recovered  a  judgment  against  the  defendants 
in  the  district  court  of  Deer  Lodge  County.  From  an  order 
granting  a  new  trial  the  plaintiffs  have  appealed. 

The  order  appealed  from  must  be  affirmed  upon  the  ground 
that  the  brief  of  the  appellants  is  not  in  compliance  with  the 
rules  of  this  Court  in  force  when  it  was  filed.  Subsection  3  of 
Rule  V,  which  was  operative  when  the  brief  in  question  was 
filed,  provides  that  the  brief  shall  contain,  "in  the  order  here 
stated:  (1)  A  concise  abstract  or  statement  of  the  case,  pre- 
senting succinctly  the  questions  involved  and  the  manner  in 
which  they  are  raised,  which  abstract  shall  refer  to  the  page 
numbers  in  the  transcript  in  such  manner  that  pleadings,  evi- 
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dence,  orders  and  judgments  may  be  easily  found.  (2)  A  speci- 
fication of  errors  relied  upon,  which  shall  set  out  separately  and 
particularly  each  error  asserted  and  intended  to  be  urged.  * 
*  *"  (16  Mont.  595.)  The  brief  for  the  appellants  does 
not  refer  to  any  page  number  of  the  transcript,  nor  is  there  a 
specification  of  errors.  In  conformity  with  the  now  settled  and 
uniform  practice  of  this  Court  the  only  disposition  that  can 
be  made  of  tlio  appeal  is  to  affirm,  the  order.  We  should  affirm 
without  a  Avritten  opinion  were  it  not  that  we  desire  again  to 
call  attention  to  the  necessity  of  a  substantial  compliance  with 
the  rules  of  the  Court  prescribing  the  contents  of  briefs  filed 
on  behalf  of  appellants.  A  specification  of  the  error  or  errors 
relied  upon  is  an  indispensable  prerequisite  to  the  considera- 
tions of  appealed  causes  on  their  merits.  {Rehberg  v.  Greiser, 
24  Mont.  487,  62  Pac.  820,  63  Pac.  41.) 

The  order  granting  a  new  trial  is  affirmed. 

Affirmed. 

Mk.  (^iiiKF  Justice  Brantly,  having  tried  the  cause  in  the 
court  below,  does  not  participate  in  the  forgoing  decision. 


STATE  EX  KEL.   STATE  SAVINGS  BANK,  Relator,  r. 
BAKRET,  STATE  TREASURER,  Respondent. 
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Mandamus — Siipreme  Court  —  Orifjlnal  Jurisdiction — State 
^Yarrants  —  Assignment  —  Negotiability  —  Acceptance  at 
Par — Interest  —  Constitutional  Law — Contracts — Impair- 
ment of  Obligation, 

1.  Where  the  state  treasurer  refused  to  pay  interest  on  certain  warrants 
drawn  on  the  school  of  mines  building  fund,  directed  by  statute  to  be  paid 
therefrom,  the  mere  fact  that  it  was  a  state  officer  refusing  to  perform  a 
ministerial  duty  was  not  A  sufficient  reason  for  invoking  the  original  Juris- 
diction of  the  Supremo  Court  by  an  application  for  mandamuB. 
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Sl  In  the  future,  applications  to  the  Supreme  Court  for  writs  of  mandate 
must  "set  forth  •  •  •  the  reasons  which  render  it  necessary  that  the 
writ  should  issue  originally  from  this  Court"  (Rule  II,  Subdivision  Z). 

3.  Where  contractors  were  paid  for  state  work  by  warrants  drawn  on  a  cer- 
tain fnnd  in  the  state  treasury,  and  were  entitled  to  interest  thereon  after 
presentatidh,  the  assignees  of  such  contractors  succeeded  to  all  their  rights, 
notwithstanding  the  warrants  were  non-negotiable,  and  were  entitled  to 
Interest  on  (he  warrants. 

4.  Where  contractors  working  for  the  state  agreed  to  accept  warrants  on  a 
ceflain  fund  at  par,  and  in  full  payment  for  the  work,  such  acceptance  did 
not  preclude  their  statutory  right  to  interest  on  the  warrants,  but  merely 
bound  them  to  accept  such  warrants  at  their  face  value. 

6.  Lnder  Constitution,  Art.  Ill,  Sec.  11,  the  legislature  can  no  more  impair 
the  obligation  of  a  contract  entered  into  by  the  state  than  it  can  the  obli- 
gation of  a  contract  made  between  individuals. 

6.  A  statute  which  changes  th^  terms  of  an  agreement  by  imposing  new  con- 
ditions, or  dispensing  with  those  expressed  or  implied,  is  repugnant  to  the 
Constitution  as  being  a  law  impairing  the  obligation  of  a  contract ;  and  the 
degree  of  impairment  is  immaterial. 

7.  Where  a  contract  was  made  with  reference  to  Political  Code,  Sec.  1601, 
which  provided  that,  if  certain  state  warrants  to  be  issued  in  payment  of 
work  on  the  state  school  of  mines  building  could  not  be  paid  on  presentation 
for  lack  of  money  in  the  state  school  of  mines  building  fund,  out  of  which 
taey  were  to  be  paid,  they  should  bear  interest  at  the  rate  of  7  per  cent, 
per  annum  from  the  date  of  presentation,  Laws  of  1897,  p.  124,  repealing 
Political  Code,  Sec.  1601,  was  void  as  to  such  contract,  being  in  conflict 
with  Constitution  of  the  United  States,  Art.  I,  Sec.  10,  forbidding  the  im- 
pairment of  tSe  obligation'  of  contracts  by  state  legislation,  and  Constitu- 
tion of  Montana,  Art.  Ill,  Sec.  2,  to  the  same  effect ;  hence  the  holder  was 
entitled  to  interest  on  such  warrants. 

Mandamus  by  the  State,  on  relation  of  the  State  Savings 
Bank,  to  compel  the  state  treasurer  to  pay  certain  state  war- 
rants.    Writ  granted. 

Mess^rs.  McBride  dc  McBride,  for  Relator. 

Mr.  James  Donovan,  Attorney  General,  for  Respondent. 

*MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court 

This  is  a  proceeding  in  7nandamus  instituted  by  the  State 
Savings  Bank  for  the  purpose  of  compelling  the  state  treasurer 
to  pay  certain  warrants  addressed  to  him  and  drawn  on  the 
School  of  Mines  Building  Fund.  An  alternative  writ  was 
issued.  To  the  petition  the  treasurer  demurs  for  want  of  sub- 
stance. 

Eliminating  its  formal  averments  and  condensing  its  state- 
ments  the  petition  exhibits  the  following  facts:     By  Section 
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17  of  the  so-called  ^'Enabling  Act,"  approved  February  22, 
1889,  Congress  granted  to  the  state  of  Montana  for  the  estab- 
lishment and  maintenance  of  a  school  of  mines,  100,000  acres 
of  land  (25  Statutes  at  Large,  676;  1  Supp.  Rev.  St  U.  S. 
pp.  645,  648).     Thereafter,  by  Section  1  of  "An  Act  to  pro- 
vide for  the    location,   incorporation,   establishment,   mainte- 
nance, management  and  support  of  the  Montana  School  of 
Mines,"  approved  February  17,  1893,  the  Montana  State  School 
of  Mines  was  established  as  a  corporation.      (Laws  of  1893, 
p.  177;  Section  1572  of  the  Political  Code.)     For  the  purpose 
of  erecting,  furnishing  and  equipping  buildings  for  this  cor- 
poration, the  Legislative  Assembly  by  an  Act  approved  March 
7,  1895,  created  the  State  School  of  Mines  Commission,  author- 
izing it  to  prepare  plans  and  specifications  for  the  erection  of 
buildings,  to  advertise  for  bids  for  the  construction  thereof, 
and  to  let  the  contract  to  the  lowest  responsible  bidder.     (Sec- 
tions 1591, 1594,  1595  of  the  Political  Code.)    The  Act  further 
created  a  state  fund  to  be  known  as  the  "State  School  of  Mines 
Building  Fund,"  to  the  credit  of  which  should  go  all  moneys 
derived  from  the  sale  or  rental  of  the  lands  granted  by  Congress 
to  the  state  for  the  purpose  of  constructing  buildings  for  the 
State  School  of  Mines,  and  the  moneys  so  received,  as  soon  as 
realized  from  time  to  time,  should  forthwith  be  put  into  the 
stato  treasury    and  placed  to  the  credit  of  the  fund  named. 
(Section  1600  of  the  Political  Code.)     That  portion  of  the  Act 
of  March  7,  1895,  which  appears  in  the  Political  Code  as  Sec- 
tion 1601    is  as  follows:    "Upon  the  completion  of  said  build- 
ing or  buildings  and  at  any  time  previous  thereto    as  per  the 
contract  entered  into  by  the  board  of  school  of  mines  commis- 
sioners  they  shall  certify  such  amount  or  amounts  to  the  state 
board  of  examiners,  who  shall  forthwith  cause  to  be  drawn  a 
warrant  or  warrants  on  the  said  state  school  of  mines  building 
fund  to  the  order  of  the  person  or  persons  described  by  the 
board  as  entitled  thereto,  for  the  full  amount  of  their  respective 
claims,  which  said  warrant  or  warrants  shall  be  taken  and  ac- 
cepted as  in  full  payment  of  the  said  indebtedness,  and  no 
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appropriation  for  the  payment  of  the  said  warrant  or  warrants 
shall  ever  be  made  or  payment  thereof  ever  be  made  by  or  from 
any  other  source  than  the  said  State  School  of  Mines  Building 
Pund,  and  if,  on  the  presentation  of  said  warrant  or  warrants 
to  the  state  treasurer,  there  shall  not  be  in  said  fund  sufficient 
moneys  to  pay  the  same,  the  s£*me  shall  be  registered,  as  of  date 
of  presentation,  and  shall  henceforth  until  paid  bear  interest 
at  the  rate  of  seven  per  cent,  per  annum."  Another  section  of 
the  Act  of  March  7th  appears  as  Section  1597  of  the  Political 
Code:  "All  claims  for  the  erection  of  said  building  or  build- 
ings shall  be  first  approved  by  the  school  of  mines  commis- 
sioners and  audited  and  allowed  by  the  state  board  of  examiners, 
and  paid  in  the  same  mode  and  manner  as  claims  against  the 
state  are  paid:  Provided,  however,  that  such  claims  shall  be 
paid  out  of  the  respective  funds  designated  in  this  act,  against 
which  they  may  be  chargeable." 

On  July  28,  1896,  the  commissioners  entered  into  a  contract 
with  Riddle  &  Koach  for  the  erection  and  construction  at  Butte 
of  a  building  for  the  State  School  of  Mines.  Among  other  pro- 
visions, the  contract  contained  the  following:  "It  is  hereby 
mutually  agreed  between  the  parties  hereto,  that  the  sum  to  be 
paid  to  the  contractors  for  the  said  work  and  material,  and  for 
the  entire  erection  and  completion  of  the  said  building,  as  above 
provided,  shall  be  eighty-eight  thousand  four  hundred  fifty-six 
and  eighty-five  one  hundredths  ($88,456.85)  dollars,  subject 
to  additions  and  deductions  on  account  of  alterations,  as  here- 
inbefore specified,  and  that  said  sum  shall  be  paid  in  warrants 
on  the  State  School  of  Mines  Building  Fund,  which  shall  be 
drawn  as  provided  in  Section  1601  of  the  Political  Code  of 
Montana,  upon  certificates  of  the  Board  to  the  State  Board  of 
Examiners,  and  which  warrants  the  contractors  agree  to  accept 
at  par  in  full  payment  and  satisfaction  of  this  contract."  Pur- 
suant to  the  contract,  and  in  accordance  with  its  terms,  Biddle 
&  Boach  completed  the  building,  which  was  approved  and  ac- 
cepted by  the  commissioners  and  is  now  used  and  occupied  by 
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the  School  of  Mines.  At  the  time  the  contract  was  made,  and 
at  the  time  Eiddle  &  Eoach  entered  upon  its  performance,  all 
of  the  sections  mentioned  were  in  force.  ^  After  Eiddle  &  Eoach 
had  in  large  measure  performed  the  contract,  by  an  Act  entitled 
"An  Act  authorizing  the  issuance  of  bonds  to  provide  for  the 
payment  of  outstanding  warrants  and  for  the  erection  and  com- 
pletion of  a  building  for  the  School  of  Mines  at  the  city  of  Butte 
and  providing  for  the  payment  of  interest  thereon,  and  repeal- 
ing of  Sections  1584,  1600  and  1601  of  the  Political  Code  of 
Montana,"  approved  March  8,  1897,  provision  was  made  for 
a  fund  for  payment  of  the  cost  of  erection  of  the  School  of  Mines 
building  then  in  process  of  construction  by  Eiddle  &  Eoach. 
(Laws  of  1897,  p.  124.)  This  Act  abolished  the  School  of 
Mines  Building  Fund,  and  in  its  stead  created  the  School  of 
Mines  Building,  Interest,  and  Sinking  Fund,  and,  in  effect, 
required  that  all  moneys  which  had  theretofore  been  payable  into 
the  first-named  fund  should  be  paid  into  the  latter-named  fund, 
and  that  warrants  drawn  by  the  State  School  of  Mines  Commis- 
sion should  be  paid  out  of  the  new  fund.  The  Act  purported 
to  repeal  Sections  1584,  1600  and  1601.  In  part  payment  of 
the  erection  of  the  building  the  commissioners,  in  conformity 
with  the  contract  and  under  the  authority  of  Section  1601,  from 
time  to  time  caused  to  be  delivered  to  Eiddle  &  Eoach  the  war- 
rants which  are  the  basis  of  the  present  proceeding.  When  the 
warrants  were  delivered  there  was  no  money  in  the  fund  upon 
which  they  had  been  drawn,  and  the  state  treasurer  thereupon 
registered  them  in  accordance  with  the  provisions  of  Section 
1601-.  The  warrants  were  all  registered  between  May  23, 
1897,  and  September  6,  1899.  The  warrants  were  then  as- 
signed to  the  plaintiff  (relator),  which  has  presented  them  for 
payment.  Although  at  the  time  of  presentation  there  was  and 
still  is  sufficient  money  in  the  School  of  Mines  Building,  Inter- 
est, and  Sinking  Fund  to  pay  all  the  warrants,  both  principal 
and  interest,  the  treasurer  refused,  and  continues  to  refuse,  to 
pay  any  interest  thereon,  and  demands  the  surrender  of  the 
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warrants  \i}X)n  the  payment  of  the  principal  amounts  only.  The 
ultimate  question  presented  for  decision  is,  whether  the  war- 
rants leistered  since  the  Act  of  March  8,  1897,  became  oper- 
ative bear  interest  from  the  date  when  they  were  registered. 

1.  The  mere  fact  tliat  a  state  officer  refuses  to  perform  a 
ministerial  duty  specially  imposed  upon  him  furnishes  no  rea- 
son why  this  Court,  in  the  exercise  of  its  original  jurisdiction, 
should  grant  a  writ  of  mandate.  District  courts  are  ordinarily 
the  primaiy  forums,  and  in  them  should  be  commenced  special 
proceedings  unless  sufficient  reasons  exist  why  resort  to  the 
Supreme  Court  is  necessary  in  the  first  instance.  The  sole 
ground  upon  which  the  plaintiff  has  invoked  the  original  juris- 
diction of  this  Court  is  that  the  defendant  is  the  state  treasurer. 
The  proceeding  should  have  been  commenced  in  the  district 
court.  In  view,  however,  of  the  loose  practice  which  in  this 
respect  has  occasionally  been  indulged,  we  permitted  the  alter- 
native writ  to  be  issued  and  shall  retain  jurisdiction  of  the  case ; 
but  in  the  future  applications  for  writs  of  mandat-e  must,  in 
the  language  of  Subdivision  2  of  Rule  II  of  this  Court  "set  forth 
*  *  *  the  reasons  which  render  it  necessary  that  the  writ 
should  issue  originally  from  this  Court;"  and  that  the  duty, 
the  performance  of  which  is  sought  to  be  enforced  rests  upon  a 
state  officer,  board,  or  tribunal,  will  not  be  deemed  a  sufficient 
reason  for  invoking  the  original  jurisdiction  of  the  Supreme 
Court 

2.  The  first  objection  urged  by  the  attorney  general  in  be- 
half of  the  state  treasurer  is  that  "there  is  no  privity  of  interest 
existing  between  the  owners  of  the  warrants  and  the  original 
contract  between  the  state  and  the  contractors,  that  even  though 
the  contractors  were  entitled  to  interest,  the  mere  ownership 
of  the  warrants  by  t^ie  relator  would  not  subrogate  them  to  the 
rights  under  the  contract,  but  it  would  put  the  relator  in  the 
position  of  having  purchased  these  warrants,  which  are  non- 
negotiable  instruments,  and  a  thing  that  bears  no  relation  to 
the  contract  in  any  way.    It  is  merely  an  order  upon  the  state 
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to  pay  out  of  a  particular  fund  such  money  as  the  law  author- 
izes to  be  paid  out  of  the  fund  when  the  warrant  is  presented.'^ 
In  answer  to  this  position  it  is  sufficient  to  say  that  the  plain- 
tiff as  assignee  of  the  warrants  succeeded  to  and  is  clothed 
with  all  the  rights  which  Eiddle  &  Eoach,  the  assignors,  would 
possess  were  they  yet  the  owners.  That  the  warrants  lack  the 
quality  of  negotiability  essential  to  constitute  commercial  paper 
neither  adds  to  nor  detracts  from  the  rights  of  the  plaintiflF. 
If  Riddle  &  Roach  would  be  entitled  to  collect  interest  on  the 
registered  warrants,  the  plaintiff  is  likewise  so  entitled. 

3.  Further  objection  to  allowance  of  interest  is  urged  upon 
the  ground  that  Riddle  &  Roach  agreed  to  accept  the  warrants 
at  par  and  in  full  payment  and  satisfaction  of  the  contract. 
The  purpose  of  this,  part  of  the  contract  is  obvious  and  its  effect 
manifest.  The  warrants  were  to  be  accepted  at  their  face  val- 
ues,— ^neither  at  a  premium  nor  at  a  discoimt.  Each  warrant 
at  its  par  value  was  to  be  accepted  as  a  payment  on  the  contract 
price;  this  was  the  purpose.  The  delivery  of  each  warrant 
operated  as  payment  to  an  amount  equal  to  its  face  value  and 
thereby  satisfied  pro  tanto  the  conditions  of  the  contract;  this 
was  the  effect.  In  illustration :  A  warrant  for  $1,000,  whether 
actually  worth  more  or  less,  was,  upon  delivery  to  Riddle  & 
Roach,  payment  of  $1,000  of  the  contract  price,  and  to  that 
extent  was  in  satisfaction  of  the  contract 

4.  The  final  attack  upon  the  petition  consists  in  the  sug- 
gestion that  the  payment  of  interest  on  the  warrants  after  reg- 
istration was  not  within  the  contemplation  of  the  parties  when 
the  contract  was  made,  and  that  therefore  the  repeal  of  Sec- 
tions 1600  and  1601  of  the  Act  of  March  8,  1897,  is  applicable 
to  warrants  thereafter  drawn  and  annuls  the  provision  of  Sec- 
tion 1601  which  prescribed  that  warrants  should  bear  interest 
at  the  rate  of  7  per  cent,  per  annum  from  registration  until 
paid.  The  plaintiff,  on  the  contrary,  insists  that  the  repeal  of 
the  provision  allowing  interest  on  registered  warrants  can  have 
no  effect  upon  its  right  to  collect  interest,  for  the  reason  that 
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the  repeal  of  the  provision  mentioned  was  an  attempt  to  impair 
the  obligation  of  the  contract  entered  into  between  the  state  and 
Kiddle  &  Roach,  and  hence,  that  the  Act,  in  so  far  as  it  purports 
to  abrogate  the  provision  touching  interest,  is  void. 

That  which  binds  a  party  to  the  fulfillment  of  his  agreement 
is  the  obligation  of  a  contract.  It  consists  of  the  duty  which 
the  law  imposes  upon  the  parties  to  perform  their  agreements. 
(See  15  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1040,  and  cases  cited. ^ 

The  duty  which  the  law  casts  upon  a  party  to  comply 
with  the  terms  of  the  contract  which  he  has  promised  to  per- 
form, is  therefore  the  obligation  of  his  contract.  Impairment 
of  this  obligation  by  state  legislation  is  prohibited.  (Section 
10,  Article  I  of  the  Federal  Constitution ;  Section  11  of  Article 
III  of  the  Constitution  of  Montana.)  When  a  state  enters  into 
a  contract  such  as  the  one  it  made  with  Riddle  &  Roach  it  is 
not  acting  in  its  governmental  or  sovereign  capacity  but  comes 
down  to  the  level  of  persons ;  its  contract  has  the  same  meaning 
as  that  of  similar  contracts  between  subjects,  and  therefore  the 
law  imposes  upon  it  the  obligation  to  perform  its  agreement 
according  to  the  terms  thereof.  (Murray  v.  City  of  Charleston, 
96  IT.  S.  443,  24  L.  Ed.  760.)  The  legislative  assembly  can  no 
more  impair  the  obligation  of  such  a  contract  than  it  can  the 
obligation  of  a  contract  made  between  individual  persons*  While 
a  change  in  the  foim  of  obtaining  redress  may  be  made,  pro- 
vided a  substantial  remedy  is  given  or  remains,  the  obligation 
of  a  contract  depends  nevertheless  upon  it«  terms,  and  the  means 
which  the  law  in  existence  at  the  time  it  was  entered  into  af- 
forded for  its  enforcement.  A  statute  which  changes  the  terms 
of  an  agreement  by  imposing  new  conditions,  or  dispensing 
with  those  expressed  or  implied  is  a  law  which  impairs  the  obli- 
gation of  a  contract,  for  such  a  law  "relieves  the  parties  from 
the  moral  obligation  of  performing  the  original  stipulations 
of  the  contract  and  prevents  their  legal  enforcement."  (Rail- 
road Co.  v.  Pennsylvania,  sub  nomine  ''Case  of  the  State  Tax 
on  Foreign-Held  Bonds/'  15  Wall.  300,  21  L.  Ed.  179.)     The 
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degree  of  impairment  is  iimnaterial ;  a  law  lessening  or  increas- 
ing the  obligation,  or  dispensing  in  even  the  slightest  degree 
with  its  force,  is  repugnant  to  the  fundamental  law  of  the  land. 
If  at  the  time  the  contract  was  made  the  parties  agreed  in  ex- 
press terms,  or  by  implication,  that  the  warrants  should  bear 
interest  after  registration,  a  statute  Subsequently  passed  pur- 
porting to  repeal  the  law  undtr  which  interest  was  allowed  and 
in  reference  to  which  the  contract  was  made  would,  if  enforced, 
dispense  with  a  condition,  and  thereby  impair  the  obligation,  of 
the  contract. 

When  the  contract  was  made  Section  1(301,  supra,  was  in 
force.  This  section  provided  that  the  warrants  should  be  taken 
and  accepted  in  full  payixient  of  the  indebtedness  to  be  incurred 
for  the  construction  of  the  building,  that  no  appropriation  for 
ttie  payment  of  the  warrants  should  ever  be  made,  or  payment 
ever  be  made  by  or  from  any  other  source  than  the  State  School 
of  Klines  Building  Fund;  and,  the  legislative  assembly  con- 
templating that  there  might  not  be  in  the  State  School  of  Mines 
Building  Fund  sufficient  money  to  meet  the  warrants  drawn 
from  time  to  time  in  payment  of  the  contract  price,  it  was  fur- 
ther provided  that  if  on  the  presentation  of  stich  warrants  to 
the  state  treasurer  there  should  not  be  enough  money  in  the 
fund  to  pay  them,  they  would  be  registered  as  of  the  date  of 
presentation  and  were  thenceforth,  until  paid,  to  bear  interest 
at  the  rate  of  7  per  cent,  per  annum.  It  was  also  contemplated 
by  the  parties  themselves  that  payment  of  the  warrants  might 
bo  delayed  or  postponed  beyond  the  time  when  they  were  pre- 
sented, and  that  in  such  event  Riddle  &  Roach  should  have  the 
right  to  cause  their  registration  and  be  entitled  thenceforth  to 
interest  as  provided  in  Section  1601.  One  of  the  conditions 
of  the  contract  was  that  the  state  would  pay  the  face  of  the 
warrants  upon  presentation  to  the  treasurer  whenever  sufficient 
monov  should  be  in  the  State  School  of  Mines  Buildins;  Fund 
for  that  ])ur])ose,  and  the  state  further  proiiiise<l  that  if  at  any 
time   there  should  not  Ik?  enough  money  in  the  fund  to  pay  tho 
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warrants  they  should  be  registered  as  of  the  date  of  presenta- 
tion and  thereafter  bear  interest.  This  agreement  explicitly 
set  forth  in  Section  1601  and  referred  to  by  the  contract,  was 
part  and  parcel  of  the  consideration  moving  from  the  state 
through  its  duly  authorized  agents  to  Riddle  &  Roach.  The 
right  to  collect  interest  on  the  registered  warrants  is,  under  the 
facts  shown  to  exist  in  the  case  at  bar,  as  clear  as  is  the  right 
to  receive  the  principal  sums.  The  j)romise  to  pay  the  interest 
out  of  the  money  in  the  building  fund  after  registration  was 
a  condition  the  performance  of  which  the  law  imposed  upon 
the  state  as  a  duty ;  and  the  performance  of  this  duty  devolved 
upon  the  defendant  state  treasurer.  The  impairment  of  this 
obligation  is  as  much  beyond  the  power  of  the  legislature  to 
accomplish  as  is  the  impairment  of  the  obligation  to  pay  out  of 
the  proper  fund  the  amounts  for  which  the  warrants  were  drawn. 
The  statute  which  authorized  the  contract  to  be  made  and  which 
was  in  force  at  the  time^it  was  made,  conferred  upon  Riddle  & 
Roach  the  right  to  receive  interest  on  the  warrants  from  the 
date  of  registration,  and  the  contract  was  entered  into  in  con- 
templation of  and  with  reference  to  the  statute.  The  state 
when  it  contracts  as  a  person  has  no  reserved  right  to  withdraw 
or  destroy  by  legislative  action  the  effect  of  its  promise  which 
at  the  time  it  was  made  was  founded  upon  a  valuable  con- 
sideration. 

The  demurrer  is  overruled.  The  defendant  declines  to  plead 
further;  upon  the  filing  of  the  proper  praecipe  therefor,  judg- 
ment will  be  entered  awarding  a  peremptory  writ  of  mandate 
as  prayed. 

Writ  granted. 
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HAUPT,  Appellant,  v.  INDEPENDENT  TELEGRAPH 
]i[ESSENGER  CO.,  et  al..  Respondents. 

(No.  1.257.) 
(Submitted  February  6,  1001.     Decided  March  4,  1901.) 

Injunction — Irreparable  Injury  —  Pleadimj  —  Complwmi  — 
A  mendment — Discretion . 

1.  Where,  on  the  trial  of  an  action  to  restrain  defendants  from  destroying 
plaintiff's  telegraph  wires  and  poles,  there  is  no  allegation  in  the  complaint 
that  defendants  were  threatening  to  do  any  injury  to  the  plaintiff,  or  that 
he  feared  or  believed  there  was  an  existing  danger,  or  that  defendants 
were  Insolvent,  defendants'  objection  to  any  evidence,  on  the  ground  that 
the  complaint  falls  to  state  any  cause  of  action  against  them,  should  be 
sustained. 

2.  There  are,  at  least,  three  rules  to  be  observed  in  framing  a  bill  in  equity : 
(1)  To  state  the  plaintiff's  rights  in  the  subject  matter;  (2)  to  set  np 
the  acts  which  the  defendant  is  doln^r  or  is  threatening  to  do  agraizuit 
such  rights;  and  (3)  to  give  a  distinct  statement.  In  ordinary  and  con- 
cise language,  of  such  facts  as  show  to  the  court  that  the  Injury  will  be 
irreparable.  * 

8.  Where,  in  an  action  to  restrain  defendants  from  destroying  plaintiff's  tele- 
graph wires  and  poles,  the  proposed  amended  complaint  does  not  show  that 
plaintiff  has  poliss  and  wires  of  any  material  value,  or  sufficient  for  busi- 
ness, it  is  not  an  abuse  of  discretion  for  the  court  to  refuse  to  permit  such 
amended  complaint  to  be  'filed,  since  such  complaint  does  not  show  that 
plaintiff  may  Ge  irreparably  injured,  and  hence  does  not  state  a  cause  of 
action  for  injunction. 

4.  It  is  not  abuse  of  discretion  to  refuse  leave  to  file  an  amended  complaint 
which  does  not  state  a  cause  of  action,  or  which  would  be  open  to  a  de- 
murrer and  to  a  motion  to  make  more  definite  and  certain. 

6.      By  "discretion"  is  meant  sound  discretion,  guided  by  law. 

Mr.  Justice  Pioott  concurring  in  the  Judgment  of  affirmance  upon  the  ground 
that  the  averments  of  the  complaint  and  of  the  amended  complaint  witb 
respect  to  the  property  do  not  show  that  the  threatened  injury  thereto  will 
work  irreparable  damage,  but  dissenting  in  respect  of  the  intimation  that 
the  niended  complaint  is  open  to  a  motion  to  make  it  more  certain,  a» 
well  as  to  a  demurrer  for  want  Of  substance. 

Appeal  from  District  Court,  Silver  Bow  County;  WUliam 
Clancy,  Judge. 

Action  by  Henry  S.  Haupt  against  the  Independent  Tele- 
graph Messenger  Company  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Mr.  Oliver  M.  Hall,  for  Appellant. 
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The  original  complaint  states  a  cause  of  action  for  an  in- 
junction. It  shows  that  defendants  are  threatening  and  are 
about  to  commit  acts  which,  by  the  destruction  of  plaintiff's 
property,  would  result  in  the  destruction  of  his  business  and 
would  render  plaintiff's  franchise  granted  by  the  city  of  Butte 
worthless.  Such  acts  on  the  part  of  defendants  amount  to  a 
nuisance  and  should  be  restrained  by  a  court  of  equity.  {Ariihur 
V.  Oaks,  63  Fed.  310 ;  Emmack  v.  Kane,  34  Fed.  46 ;  Casey  v. 
Cincinnati  Typographical  Union,  45  Fed.  143;  Blindell  v. 
Hogan,  54  Fed.  40 ;  Elder  et  al.  v.  Whitesides  et  al.,  72  Fed. 
724 ;  Sherry  v.  Perkins,  147  Mass.  212 ;  Boston  \Vater  Power 
Co.  V.  Boston  &  TV.  J?,  i?.  Co,,  16  Pick.  512 ;  B.  £  L.  R.  R. 
Co.  V.  8.  L.  R.  R.  Co.  et  ah,  2  Gray  (Mass.)  1 ;  Camden  Horse 
Ry.  Co.  V.  Citizens  Coach  Co.,  31  N.  J.  Eq.  525.) 

It  is  immaterial  that  no  overt  act  has  been  committed  to  in- 
jure plaintiff.  The  threats  and  the  allegations  that  they  will 
be  executed  is  sufficient  to  give  the  court  jurisdiction.  {Elder 
et  al.  V.  Whitesides,  72  Fed.  p.  726;  jirtlmr  v.  Ooirs,  63  Fed. 
p.  316.)  The  fact  that  the  acts  complained  of  are  criminal 
is  immaterial.  (72  Fed.  p.  725;  63  Fed.  310.)  It  has  been 
repeatedly  decided  that  interference  with  the  franchise  and 
business  of  a  ferry  by  persons  having  no  right  so  to  do  will  be 
enjoined  as  a  nuisance.  {Midland  T.  &  Ferry  Co.  v.  Wilsoii, 
and  cases  cited  in  notes  to  same,  28  X.  J.  Eq.  537.)  The  pro- 
posed amended  complaint  states  a  cause  of  action,  and  the  court 
should  have  allowed  the  same  to  be  filed.  (See  cases  cited, 
supra.) 

The  position  taken  by  counsel  and  by  the  lower  court  was 
that  the  acts  complained  of  amounted  only  to  a  trespass  and 
that  equity  would  not  interfere  to  enjoin  a  trespass.  Assuming 
that  the  acts  complained  of  by  plaintiff  amoimt  to  a  mere  tres- 
pass, equity  will  enjoin  a  trespass : 

1.  When  the  trespass  is  continuing,  and  where  it  is  neces- 
sary to  avoid  a  multiplicity  of  suits. 

2.  When  it  w.ould  l)e  impossible  or  difficult  to  estimate  the 
damages. 
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3.     When  the  defendants  are  insolvent. 

All  of  the  above  named  conditions  exist  in  this  case.  (Lee  v- 
Watson,  16  Mont.  228 ;  Palmer  v.  Israel,  13  Mont.  209 ;  Elder 
et  al.  V.  Whiiesides  et  al.,  72  Fed.  724 ;  Sankey  v.  SL  Mary's 
Academy,  8  Mont.  265;  Blindell  v.  Hogan,  54  Fed.  40.) 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
Court. 

This  is  an  action  wherein  the  plaintiff  appeals  from  the 
judgment  against  him  dissolving  a  restraining  order  and  for 
costs.  The  complaint  was  filed  February  15,  1896,  praying 
for  injunction  to  enjoin  defendants  from  injuring  and  destroy- 
ing certain  poles,  wires  and  appliances  said  to  belong  to  plain- 
tiff, and  from  in  auy  wise  hindering  plaintiff  in  the  operation 
of  a  certain  alleged  messenger  system,  pursuant  to  the  terms  of 
a  franchise  granted  by  the  city  of  Butte.  It  is  alleged  in  the 
complaint  that  the  city  of  Butte,  by  its  ordinance  numberetl 
364,  granted  to  the  predecessors  of  plaintiff  certain  franchises 
and  privileges,  to-wit,  to  string  wires  over  and  across  the  build- 
ings on  Main  street,  from  Copper  to  Mercury,  and  from  Ari- 
zona to  Montana,  and  to  cross  said  streets  in  the  citv  of  Butte, 
without  erecting  any  poles  or  posts  on  said  streets,  for  the 
purpose  of  constructing  "a  parcel  delivery  and  telegraph  call 
system"  within  said  city,  and  to  erect  and  maintain  poles  and 
wires,  with  necessary  arms  and  braces,  on  such  other  streets 
and  alleys  as  may  be  necessary  to  carry  on  said  business;  that 
the  plaintiff  and  his  predecessors  have  at  all  times  faithfully 
complied  wdth  all  conditions  imposed  by  the  ordinance,  and 
with  all  ordinances  and  regulations  relating  thereto,  adopted 
by  the  city  council  and  its  officers ;  that,  pursuant  to  the  terms 
of  said  franchise,  plaintiff  '^has  constructed  and  erected  within 
the  city  of  Butte,  wires  and  poles  and  appliances  for  a  district 
messenger  service,  and  is  now  about  to  operate  the  same  ia 
accordance  with  the  terms  of  said  franchise ;"  that,  "since  the 
completion  of  the  work  of  constructing  said  appliances  for  the 
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operation  of  said  messenger  service,  the  defendants,  and  all  of 
them,  have  threatened  to  this  plaintiff  that,  if  he  attempts  to 
operate  said  messenger  system  in  accordance  with  the  terms  of 
said  franchise,  they  will,  by  force,  destroy  said  appliances  and 
poles,  and  cut  said  wires,  and  by  force  render  said  messenger 
system  inoperative;"  that  such  acts  will  delay  and  obstruct 
plaintiff  in  the  operation  of  said  system,  and  render  said  sys- 
tem and  the  said  franchise  valueless  to  plaintiff;  and  that 
damages  cannot  be  compensated  in  an  action  at  law.  Defend- 
ants answered,  and  plaintiff  replied.  Upon  the  trial,  Novem- 
ber 24,  1897,  the  defendants  objected  to  the  introduction  of 
any  proof  by  the  plaintiff,  upon  the  ground  that  the  complaint 
did  not  state  a  cause  of  action  against  them,  or  any  of  them; 
which  objection  was  sustained,  the  plaintiff  excepting.  There- 
after, and  before  the  jury  was  excused,  the  plaintiff,  in  writ- 
ing, moved  the  court  for  leave  to  amend  his  complaint.  The 
court  discharged  the  jury  and  set  the  motion  to  be  heard  on 
Xovember  27,  1897.  The  hearing  was  continued  by  consent. 
On  December  1,  1897,  a  proposed  amended  complaint,  embody- 
ing the  matter  contained  in  said  motion,  was  served  on  defend- 
ants, and  was  duly  presented  to  the  court,  together  with  said 
motion.  The  amended  complaint  sets  out  the  said  ordinance 
in  full  and  repeats,  substantially,  the  allegations  of  the  original 
complaint,  except  in  the  amended  complaint  it  is  averred  that 
the  poles,  wires  and  appliances  are  "for  a  district  service," 
and,  as  to  the  threats,  it  declares  that,  "since  the  completion  of 
the  work  of  constructing  said  appliances  for  the  operation  of 
said  messenger  service,  the  defendants,  and  all  of  them,  have 
threatened  this  plaintiff  that,  if  he  attempts  to  operate  said 
messenger  system  in  accordance  with  the  terms  of  said  fran- 
chise, they  will,  by  force,  destroy  said  appliances  and  render 
said  messenger  system  inoperative,  and,  if  not  restrained  by 
the  order  of  this  Court,  defendants  will  carry  said  threats  into 
execution ;"  it  further  states  "that  the  poles,  wires  and  appli- 
ances which  the  defendants  threaten  to  destroy  are  absolutely 
necessary  and  indispensable  to  the  carrying  on  of  the  said  busi- 
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ness,  and,  if  the  same  are  injured  or  destroyed,  said  business 
cannot  be  carried  on  while  the  said  wires  are  being  replaced.^* 
It  is  averred  also  that  the  loss  of  income  cannot  be  told,  for 
the  reason  that  it  is  impossible  to  know  in  advance  the  patron- 
age which-  may  be  secured ;  and  that  the  defendant  companies 
are  insolvent.  The  motion  to  amend  by  filing  the  amended 
complaint  was  denied.  Appellant  assigns  error  in  sustaining 
the  objection  to  the  introduction  of  evidence  and  in  denying  the 
motion  to  amend. 

The  original  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  There  is  nothing  in  it  to  show  that, 
at  the  time  of  commencing  the  action,  the  defendants,  or  any 
of  them,  were  threatening  to  do  any  injury  to  the  plaintiff,  or 
that  plaintiff  at  that  time  feared  or  believed  that  there  was 
then  existing  danger ;  there  is  not  any  allegation  of  insolvency 
of  any  of  defendants;  there  is  nothing  to  show  that  great  or 
irreparable  injury  will  result  from  the  execution  of  threats. 
Some  of  these  points  will  be  considered  later  in  this  opinion. 

The  objection  to  the  evidence  was  properly  sustained.  The 
important  question  in  this  case  is  this:  Did  the  court  below 
abuse  its  discretion  in  refusing  leave  to  file  the  amended  com- 
plaint ? 

No  appearance  was  made  by  respondent  in  this  Court.  The 
transcript,  the  brief  and  the  argument  of  appellant's  counsel 
all  fail  to  point  out  on  what  particular  ground  the  court  refused 
leave  to  file.  We  therefore  are  forced  to  make  a  critical  exami- 
nation of  the  amended  complaint,  and,  considering  what  judicial 
discretion  is,  to  determine,  without  aid  of  counsel,  whether 
or  not  the  court  abused  its  discretion. 

It  is  not  possible  to  give  a  general  outline  of  a  bill  in  equity 
that  would  be  applicable  in  all  cases,  or  even  in  a  majority  of 
them.  There  are,  at  least,  three  rules  to  be  observed,  however : 
(1)  To  state  the  plaintiff's  rights  in  the  subjectrmatter;  (2) 
to  set  up  the  acts  which  the  defendant  is  doing  or  is  threaten- 
ing to  do  against  such  rights;  and  (3)  to  give  a  distinct  state- 
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menty  in  ordinary  and  concise  language  of  such  facts  as  show 
to  the  Court  that  the  injury  will  be  irreparable^ 

We  first  seek  for  a  distinct  statement  of  facts  which  show 
that  the  injury  will  be  irreparable.  There  is  nothing  alleged 
to  show  that  the  plaintiff  has  put  himself  in  a  position  to  do 
any  business  or  to  earn  any  income,  or  that  he  has  expended 
more  than  a  trifling  sum,  or  that  he  has  suflGicient  facilities, 
apparatus,  appliances  or  other  means  to  carry  out  the  purposes 
of  the  franchise.  There  is  not  a  single  allegation  showing,  or 
tending  to  show,  that  plaintiff  has  hired  or  engaged  the  services 
of  operators,  procured  offices,  or  put  up  any  considerable  number 
of  poles  or  wires  or  other  appliances.  The  only  allegation  is  that 
plaintiff  "has  constructed  and  erected  within  the  city  of  Butte 
wires  and  poles  and  appliances  for  a  district  se^ce."  The  most 
liberal  construction  of  this  language  cannot  make  it  to  mean 
that  he  has  put  up  poles,  wires  and  other  appliances  suitable 
and  sufficient  in  number  for  the  operation  of  a  business  so  con- 
siderable that  destruction  of  the  same  will  result  in  irreparable 
injury.  Possibly  there  have  been  put  up  no  more  than  two 
poles  and  two  wires,  each  one  100  feet  long,  with  a  telephone  at 
each  end  thereof.  The  opinion  of  the  complainant  as  to  what 
will  be  irreparable  injury  is  immaterial.  The  important  ques- 
tion is,  can  the  chancellor  believe  from  the  statement  of  facts 
that  irreparable  injury  will  result,  judging  from  the  statement 
of  facts?  Reading  the  ordinance,  we  find  that  authority  is 
given  to  string  wires  over  houses  in  certain  streets  of  the  city, 
and  to  put  up  poles  and  wires  on  such  other  streets  and  alleys 
as  may  be  necessary  for  the  business,  and  as  may  be  determined 
by  the  city  engineer.  How  large  a  territory  has  actually  been 
covered  might  well  have  been  alleged,  but  is  not  stated.  So 
here,  again,  the  Court  has  no  means  of  knowing  a  fact  upon 
which,  with  other  things,  if  known,  but  not  stated,  it  might 
*  base  a  conclusion  that  the  business,  if  started,  would  be  remu- 
nerative, and  therefore  irreparable  injury  would  result  from  a 
destruction  from  the  appliances  now  said  to  be  ready  for  use. 
There  being  in  this  case  no  present  income  to  be  lost,  the  future 
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income  being  merely  speculative,  the  pleader  should  to  a  rea- 
sonable extent  show  to  the  Court  what  work  he  has  done  and 
what  money  he  has  invested, — ^that  is,  what  his  earning  capacity 
is, — so  that  the  CJourt  can  reasonably  infer  whether  or  not  the 
injury  will  be  irreparable. 

The  allegation  in  the  amended  complaint,  therefore,  as  to 
the  erection  of  the  poles,  wires  and  appliances,  is  so  indefinite 
and  uncertain  as,  in  our  opinion,  to  be  insufficient,  since  it 
fails  to  show  that  plaintiff  has  any  property  of  such  value  that 
its  destruction  would  result  in  irreparable  injury. 

We  are  of  the  opinion  that  the  amended  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  in  that  it 
does  not  show  to  the  court  facts  from  whi^li  a  conclusion  should 
be  drawn  that  the  plaintiff  has  established  or  set  up  any  system 
or  enterprise,  interference  with  which  would  result  to  him  in 
irreparable  injury.  We  notice  that  all  references  in  the  amend- 
ed complaint  to  the  kind  of  business  to  be  entered  upon  aro 
conflicting,  vague  and  uncertain ;  they  do  not,  in  apt  and  suit- 
able terms,  describe  the  business  contemplated  by  the  city  coun- 
cil. The  ordinance  authorizes  the  establishment  of  "a  parcel 
delivery  and  telegraph  call  system,"  but  plaintiff  in  his  amended 
complaint  denominates  his  supposed  enterprise  as  "a  district 
service,"  "messenger  service,"  "messenger  system,"  "district 
messenger  and  parcel  delivery  system,"  and  in  the  prayer  for 
injunction  asks  protection  for  his  "messenger  system,"  but  does 
not,  in  a  single  instance  or  in  any  way,  refer  to  it  as  a  "parcel 
delivery  and  telegraph  call  system."  The  amended  complaint 
was  open  to  demurrer  and  to  a  motion  to  make  more  definite 
and  certain.  The  court  was  not,  by  any  rule  or  principle,  bound 
to  permit  such  a  pleading  to  be  filed.  It  is  not  abuse,  but  good 
use,  of  discretion  to  say  to  the  plaintiff  in  such  a  case:  "Your 
complaint  is  insufficient  and  wanting  in  that  definiteness,  per- 
spicuity and  certainty  necessary  to  show  that  you  are  about  to 
suffer  irreparable  injury,  and,  in  my  discretion,  I  refuse  leave 
to  file  it."  It  is  not  abuse  of  discretion  to  refuse  leave  to  file 
an  amended  complaint  which  does  not  state  a  cause  of  action, 
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or  which  would  be  open  to  a  motion  to  make  more  definite  and 
certain.  (Smith  v.  Gould,  61  Wis.  31,  20  X.  W.  369;  Boone 
on  Code  Pleading,  Sec.  239;  Shipman  v.  State,  43  Wis.  381.) 

By  "discretion^'  is  meant  sound  discretion,  guided  by  law. 
It  must  not  be  controlled  by  humor,  whim  or  caprice;  but  by 
the  judgment  and  conscience  of  the  judge,  and  not  by  the  judg- 
ment or  conscience  of  others.  It  must  be  used  in  deciding  what 
is  just  and  proper  under  the  circumstances.  It  cannot  be  gov- 
erned by  any  fixed  principles  or  rules.  The  establishment  of 
a  clearly-defined  rule  would  be  the  end  of  discretion.  (9  Am. 
&  Eng.  Enc.  Law,  p.  473,  and  notes ;  Howell  v.  Mills,  53  N.  Y. 
332 ;  Norris  v.  Clinkscales,  47  S.  C.  488,  25  S.  E.  797;  Jensen 
V.  Barbour,  12  Mont.  576,  31  Pac.  592.) 

As  the  judgment  must  be  affirmed  for  the  reasons  stated,  we 
do  not  express  any  opinion  as  to  the  sufficiency  of  the  allega- 
tions of  the  amended  complaint  as  to  threats. 

Affirmed 

Mr.  Chief  Justice  Brantly:     I  concur. 

Mr.  Justice  Pigott:  I  concur  in  the  judgment  of  affirm- 
ance, but  do  not  agree  to  all  that  is  said  in  the  foregoing  opin- 
ion. The  aiiiended  complaint  which  was  offered  is  deficient  in 
its  allegation  touching  the  extent,  amount,  and  value  of  the 
property  the  destruction  of  which  was  threatened  by  the  de- 
fendants; there  is  not  enough  stated  to  show  that  the  threats, 
if  executed,  would  cause  irreparable  damage.  The  court  did 
not  abuse  its  discretion  in  refusing  to  permit  the  proposed 
amended  complaint  to  be  filed,  for  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  at  law, — or,  rather,  it  does 
not  contain  allegations  which,  if  proved,  would  entitle  the 
plaintiff  to  a  legal  remedy, — nor  set  forth  matter  sufficient  in 
equity  to  require  the  interposition  of  the  extraordinary  remedy 
of  injunction.  My  concurrence  is  upon  the  ground  that  the 
averments  of  the  complaint  and  of  the  amended  complaint  with 
respect  to  the  property  do  not  show  that  tlie  threatened  injury 
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thereto  will  work  irreparable  damage.  Upon  the  other  ques- 
tions so  clearly  stated  and  ably  discussed  by  Mr.  Justice 
Milburn,  I  express  no  opinion,  except  in  respect  of  the  intima- 
tion that  the  amended  complaint  is  open  to  a  motion  to  make 
it  certain,  or  more  certain,  as  well  as  to  a  demurrer  for  want 
of  substance.  That  it  'svas  obnoxious  to  a  demurrer  I  am  satis- 
fied; but  I  am  inclined  to  the  view  that,  since  Subdivision  7 
of  Section  680  of  the  Code  of  Civil  Procedure  provides  for  a 
demurrer  on  the  ground  that  the  complaint  is  ambiguous,  unin- 
telligible, or  uncertain,  a  moton  should  not  be  entertained  to 
make  a  complaint  more  certain.  Where  a  demurrer  lies  for 
imccrtainty,  a  motion  ought  not  to  be  allowed  for  the  same 
fault,  unless  the  motion  be  considered  as  a  demurrer;  if  so 
considered,  it  should  be  filed  within  the  time  that  a  demurrer 
for  uncertainty  might  be  filed.  The  statute  has  prescribed 
attack  by  demurrer  as  the  appropriate  method  of  reaching  the 
vice  of  uncertainty,  and  therefore  a  motion,  as  such,  is  not  a 
remedy.  Perhaps  a  motion  may  lie  to  make  a  complaint  more 
definite;  but  for  every  fault  mentioned  in  Section  680  which 
appears  upon  its  face,  demurrer  seems  to  be  the  sole  remedy, 
except  where  there  is  want  of  substance  or  lack  of  jurisdiction. 
This  view  is  supported,  it  seems  to  me,  by  Section  685  of  the 
Code  of  Civil  Procedure:  "If  no  objection  is  taken,  either  by 
demurrer  or  answer,  the  defendant  must  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  jurisdiction 
of  the  court,  and  the  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action." 
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present: 
The  Hon.  Theo.  BKANTLt,  Chief  Justice. 

The  Hon.  William  T.  Pigott,    i 

V      Associate  Justices. 
The  Hon.  George  R.  Milburn,    ) 


IN  RE  WELLCOME. 

(No.  1,401.) 
(Submitted  March  6,  1901.    Decided  March  8,  1901.) 

Disbarred  Attoimey — Reinstatcmenf, 

The  mere  petition  of  attorneys  apd  others  for  the  reinstatement  of  a  disbarred 
attorney  will  not  be  considered,  such  attorney  not  being  before  the  Court 
in  person  or  by  petition  by  him  subscribed,  asking  for  reinstatement,  and 
giving  his  reasons  therefor. 
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Petitions  of  W.  Y.  Pemberton  and  William  Scallon,  Esqs., 
and  Walter  Cooper  et  al.  for  the  reinstatement  of  John  B. 
Wellcome  as  a  member  of  the  bar  of  the  Supreme  Court  of  the 
State  of  Montana. 

Order  Per  Curiam. 

Under  no  practice  known  to  this  Court,  or  to  any  other  court, 
so  far  as  this  Court  is  advised,  can  the  mere  petitions  of  attor- 
neys and  others  for  the  reinstatement  of  a  disbarred  attorney 
be  considered. 

Said  John  B.  Wellcome  not  being  before  this  Court  in  person, 
or  by  his  petition  by  him  subscribed,  asking  for  reinstatement, 
and  giving  his  reasons  therefor,  there  is  nothing  which  this 
Court  can  entertain ;  and  therefore  it  is  ordered : 

That  said  petitions  of  said  attorneys  and  others  be  not  con- 
sidered. 

Mr.  Justice  Pigott  is  of  the  further  opinion  that  the  peti- 
tions or  memorials  are  frivolous,  state  no  reason  why  said 
Wellcome  should  be  admitted  to  the  bar,  have  no  place  among 
the  papers  or  records  of  this  Court,  and  should,  therefore,  be 
stricken  from  the  files. 


JOXES,  Rkspoxdext,  r.  GIESKE  et  at...  Appellants. 

(No.  1,265.) 
(Submitted  February  26,  1901.     Decided  March  11,  1901.) 

Contracts — Specific   Perfoitnancc — Dower   Interest    of    Wife. 

Where  It  Is  sought  to  compel  specific  performance  of  a  contract  to  convey,  and 
It  appears  that  defendant's  wife  did  not  Join  In  said  contract,  the  decree 
for  specific  performance  will  require  a  conveyance  by  said  defendant  re- 
serving to  his  wife  whatever  rigrht  of  dower  she  may  have  in  the  land. 

Appeal  from  District  Conirt,  Cascade  County;  J,  B.  Leslie, 
Judge, 
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Action  by  Alfred  E.  Jones  against  John  E.  Oieske  and 
othere.  Judgment  for  plaintiff.  Defendants  appeal.  Modi- 
fied. 

Mr,  Sam  Stephenson  and  Mi\  Jam-es  W.  Freeman,  for  Ap- 
pellants. 

Mr.  William  G,  Doirniiig,  for  Respondent. 

MR.  JI^STICP:  MILBURX  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  an  order  denying  a  motion  for  a  new 
trial  and  from  the  judgment. 

The  suit  was  brought  to  cancel  a  deed  made  by  one  Millard 
and  wife  to  one  Mary  E.  Gieske,  and  to  compel  one  John  B. 
Gieske  to  convey  to  plaintiff  by  deed  certain  real  estate.  It  is 
claimed  that  Millard  and  wife  made  and  delivered  to  plaintiff 
a  deed  for  lot  3  in  block  10  of  the  townsite  of  Belt,  Cascade 
county,  Montana,  which  deed  was  never  recorded ;  that  defend- 
ant John  B.  Gieske  agreed  in  writing  to  convey  to  plaintiff 
lot  28  in  block  11  of  said  townsite  upon  the  payment  of  a  cer- 
tain sum,  and  that  plaintiff  paid  all  of  said  sum  except  $225, 
and  was  ready  and  willing  to  pay  said  balance  as  per  the  terms 
of  the  agreement ;  that  Gieske  fraudulently  induced  plaintiff  to 
deliver  said  unrecorded  deed  for  said  lot  3  to  him  (Gieske), 
who  delivered  it  to  Millard,  and  that  Millard  and  wife  there- 
upon made  and  delivered  to  defendant  Marv'  E.  Gieske  a  deed 
for  lot  3,  and  the  deed  was  recorded ;  that  said  John  B.  Gieske 
fraudulently  induced  plaintiff  to  cancel  said  contract  for  lot 
28,  and  to  accept  in  consideration  of  the  surrender  of  said  con- 
tract a  deed  for  a  certain  lot  1  in  block  1,  Riverside  addition, 
St.  Paul,  Minnesota,  together  with  a  promissory  note  of  de- 
fendant John)  B.  Gieske  for  $250.  It  is  charged  that  the  prop- 
erty surrendered  by  plaintiff  was  valuable,  and  that  the  St. 
Paul  lot  was  of  little  value,  and  the  note  worthless. 

The  court  below,  sitting  with  a  jury,  found  for  plaintiff,  and 
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decreed:  (1)  that  the  $250  note  be  canceled;  (2)  that  the 
plaintiff  reconvey  to  John  B.  Gieske  said  lot  in  St.  Paul;  (3) 
that  plaintiff  pay  to  John  B.  Gieske  $17.51,  the  balance  of  the 
$225  due  on  account  of  lot  28,  deducting  the  amount  adjudged 
to  plaintiff  for  rents  and  costs;  (4)  that  defendants  convey  to 
plaintiff,  by  deed,  said  lots  3  and  28  ;  (5)  that  possession  of  said 
lots  3  and  28  be  restored  to  plaintiff  upon  payment  of  said  sum 
of  $17.51;  (())  that  defendants  be  devested  of  all  title  to  said 
lots  3  and  .28,  and  that  the  title  thereto  be  vested  in  plaintiff ; 
(7)  that  plaintiff  have  $150,  the  rents  collected,  and  (8)  for 
costs. 

Tlie  appellant  relies,  in  his  brief,  upon  allied  insufficiency 
of  the  evidence,  and  upon  certain  alleged  particulars  in  which 
the  judgment  is  against  the  law.  We  have  carefully  examined 
the  evidence,  and  find  that  it  is  not  insufficient  to  support  the 
material  findings  as  made  and  adopted  by  the  court.  We  do 
not  find  that  the  court  erred  in  its  rulings  on  the  evidence. 
The  court  did  not  err  in  denying  the  motion  for  a  new  trial. 

In  the  light  of  the  pleadings  and^the  evidence  the  judgment 
must,  however,  be  modified  as  follows:  Whereas  said  judg- 
ment orders  that  the  said  defendants  convey  to  the  plaintiff, 
by  deed,  said  lots  3  and  28,  let  it  be  ordered  by  said  district 
court  that  said  deed  from  Millard  and  wife  to  Mary  E.  Gieske 
for  said  lot  3  be  canceled,  and  declared  void,  and  that  Millard 
at  once  return  and  deliver  to  plaintiff  the  deed  for  said  lot  3 
heretofore  by  him  and  his  wife  executed  and  delivered  to  plain- 
tiff;  and  \vhereas,  the  parties  hereto  have  admitted  that  Mary 
E.  Gieske  was  the  w4fe  of  defendant  John  B.  Gieske  at  tlio 
time  said  contract  for  the  sale  of  lot  28  w-as  entered  into  by 
plaintiff  and  John  B.  Gieske,  and  it  appears  that  Mary  E. 
Gieske  did  not  join  in  said  contract,  it  is  ordered  that  the  said 
judgment  be  further  modified  to  the  effect  that  John  B.  Gieske, 
without  said  Mary  E.  Gieske,  be  ordered  to  convey,  by  proper 
deed,  to  plaintiff,  said  lot  28,  within  five  days  after  tender  of 
the  said  balance  of  $17.51,  due  by  plaintiff;  and  that  said  de- 
cree be  further  modified  to  reserve  to  Mary  E.  Gieske  whatever 
right  of  dower  she  may  have,  if  any,  in  said  lot  28. 
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The  order  of  the  court  denying  the  motion  for  a  new  trial 
is  affirmed,  and  the  judgment  of  the  said  court  is  affirmed  as 
modified.  Respondent  will  recover  his  costs  in  this  Court,  ex- 
cept as  against  Maiy  E.  Gieske,  to  whom  he  will  pay  such  costs 
as  she  has  incurred  upon  appeal. 

^  Affirmed  and  modified. 


WETZSTEI^^   Kespoxdent,   v.   BOSTOX  &  MONTANA 

CONSOLIDATED  COPPER  &  SILVER 

MIXING  CO.,  Appellant. 

(No.  1,668.) 
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(Submitted   March    1,   1901.      Decided   March   11,   1901.) 

Injunction — Restraininy  Order — Appeal — Supersedeas — Stare 
Decisis — Order  to  Show  Cause — Time  for  Hearing — Rea- 
sonableness— Abuse  of  Discretion, 

1.  Code  of  civil  Procedure,  Sec.  1722,  as  amended  February  28,  1899,  pro- 
vides that  an  appeal  may  ble  taken  from  an  order  granting  or  dissolving 
an  injunction  or  refusing  to  grant  or  dlssoWe  an  Injunction.  Held,  that 
the  Supreme  Court  has  no  Jurisdiction  to  grant  an  order  of  supersedeas 
to  stay  a  temporary  restraining  order  pending  the  hearing  of  an  order 
to  show  cause  why  an  injunction  should  not  be  Issued,  as  there  is  no  ap- 
peal from  a  temporary  restraining 'order.     (Mr.  Justice  Piqott  dissenting.) 

2.  In  matters  of  practice  the  rule  of  stare  decisis  does  not  control,  as  it  is 
proper  to  establish  a  correct  and  legal  practice,  if  error  has  been  committed 
in  a  former  opinion  of  the  court,  provided  it  is  apparent  that  no  substantial 
injury  will  be  suffered  by  litigants  by  reason  of  reliance  upon  the  precedent. 

3.  Where  a  temporary  restraining  order,  pending  the  hearing  of  an  order  to 
show  cause  why  an  injunction  should  not  Issue,  was  against  a  mining  com- 
pany, and  suspended  the  operation  of  valuable  property,  it  was  an  abuse  of 
discretion  to  stay  the  hearing  on  the  order  to  show  cause  six  weeks  from 
the  Issuance  of  the  temporary  restraining  order,  as  it  was  unreasonable  to 
suspend  the  operation  of  the  mine  for  so  long  a  period. 

4.  It  is  only  in  exceptional  cases  that  a  restraining  order  should  issue  without 
requiring  a  bond. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge, 
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Action  by  Adolph  Wet^tein  against  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  C^ompany.  Order  re- 
straining defendant,  and  it  appeals,  and  petitions  for  an  order 
of  supersedeas.    Petition  denied. 

Messrs.  Forhis  cf  Evans,  for  Appellant. 

Messrs,  McIIalton  d'  Coiler  and  Mr,  J,  M.  Dennyy  for  Re- 
spondent. 

MR.  JUSTK^E  MILBURX  delivered  the  opinion  of  the 
Court. 

This  cause  comes  now  before  this  Court  ujwn  the  petition 
of  the  defendant  for  an  order  of  supersedeas  staying  a  certain 
restraining  order  issued  by  the  district  court  on  February  18, 
1901,  pending  a  hearing  of  an  order  to  show  cause,  on  April 
2,  1901,  why  a  temporary  injimction  may  not  issue  enjoining 
the  defendant  from  continuing  certain  work  in  and  about  the 
Comanche  lode  claim.  On  the  25th  dav  of  February,  1901, 
the  defendant  appealed  from  the  order  so  restraining  the  de- 
fendant pending. the  hearing  on  the  order  to  show  cause  why 
a  temporary  injunction  should  not  issue. 

Respondent  contends  that  this  Court  has  no  jurisdiction  to 
grant  the  petition,  for  the  reason  tliat  there  is  no  appeal  to  this 
Court  from  a  restraining  order.  We  are  of  the  opinion  that 
respondent  is  right  in  the  position  he  takes.  Section  873  of 
the  Code  of  Civil  Procedure  very  clearly  makes  a  distinction 
between  an  injunction  and  a  restraining  order.  A  restraining/ 
order  is  distinguishable  from  an  injimction,  in  that  a  restrain- 
ing order  is  intended  only  as  a  restraint  upon  the  defendant 
until  the  })ro}>riety  of  the  granting  of  an  injunction,  temporarvjf 
or  perpetual,  can  be  determined,  and  it  does  no  more  than  re-y 
strain  the  proceedings  until  such  determination.  Such  an  order 
is  limited  in  its  operation,  and  extends  only  to  such  reasonable 
time  as  may  be  necessary  to  have  a  hearing  on  an  order  to  show 
cause  why  an  injimction  should  not  issue.      (10  Enc.  PI.  & 
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Prac.  878;  College  Corner,  etc..  Road  Co,  v.  Mess,  77  Ind. 
139;  Hicks  v.  Michael,  15  Cal.  107;  San  Diego  Water  (Jo.  v. 
Pacific  Coast  S.  S.  Co.,  101  Cal  216,  35  Pac.  651;  Fenicick 
Hall  Co,  V.  Town  of  Old  Saybrook  ((\  (\)  66  Fe<l.  380; 
Strickland  v.  Griffin,  70  Ga.  541.) 

It  is  the  plain  duty  of  a  court  to  set  the  order  to  show  cause 
at  a  vejy  early  day,  and,  upon  the  application  of  the  defendant, 
to  shorten  the  time,  to  the  end  that,  if  the  facts  on  the  hearing 
warrant  it,  the  restraining  order  may  be  discharged.  In  such 
a  case,  appeal  frcni  a  restraining  order  is  not  possible  or  con- 
templated, for  the  reason  that  on  the  hearing,  or  soon  there- 
after, the  court,  in  the  discharge  of  its  duty,  will  grant  or  i-e- 
fuse  an  injunction,  and  in  either  event  tlie  restraining  order  is 
dead.  The  law  presmnes  that  a  judge  \vill  be  fair  and  just, 
and  will  not  put  off  tbe  hearing  of  the  order  to  show  cause  until 
a  day  so  distant  that  by  the  force  of  his  own  despotic  will  a 
mere  tem|x>rary'  expetlient,  to-wit,  a  restraining  order,  granted 
ex  parte  and  without  bond,  perhaps,  will  become  an  injunction. 
A  judge  might,  oiver  the  objection  of  the  plaintiff,  set  a  demur- 
rer to  a  complaint  for  hearing  at  a  time  one  year  ahead.  This 
might  work  great  injury  to  the  plaintiff,  but  the  remedy  of  the 
injured  plaintiff  could  not  be  by  ap|>eal  from  the  order  so  set- 
ting the  hearer  on  demurrer.  Wq  are  aware  that  in  Bennett 
Bros.  Co.  V.  Congdon,  20  Mont.  208,  50  Pac.  556,  the  court 
decided  that  a  restraining  order  was  an  order  from  AVhich  an 
appeal  might  be  taken,  and  that  in  Butte  £  Boston  Consol. 
Mining  Co.  v.  Montana  Ore  Purchasing  Co.,  24  Mont.  125, 
CO  Pac.  1039,  the  court  considered  such  an  appeal;  but  the 
point  in  the  latter  case,  considered  on  appeal,  was  simply 
whether  or  not  the  complaint  was  properly  verified.  The  rule 
of  stare  decisis  does  not  here  control,  as  it  is  not  unusual,  but 
proper^  in  matters  of  practice,  to  establish  a  correct  and  legal 
practice,  if  an  error  has  been  committed  ill-advisedly  in  a  for- 
mer opinion  of  this  court,  provided  that  it  is  apparent  that 
no  substantial  injury  will  be  suffered  by  litigants  by  reason  of 
reliance  upon  the  precedent.     The  Court  does  not  in  Bennett 
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Bros.  Co.  V.  Conydon,  supra,  give  any  authority  for  its  holding. 
It  does  not  appear  in  that  case  that  it  acted  upon  anything 
more  urgent  than  a  suggestion  of  counsel,  or  that  there  was  an 
argument  upon,  or  serious  consideration  of  the  point;  and,  fur- 
ther, it  appears  from  an  examination  of  the  case  that  the  "tem- 
porary restraining  order"  was  in  fact  an  injunction  pendente 
lii(\  and  not  a  mere  restraining  order  pending  a  hearing  upon 
an  order  to  show  cause  why  an  injunction  pendente  lite  should 
not  issue  as  in  the  case  at  bar. 

This  Court  does  not  deem  it  improper  to  say  that  in  review- 
ing this  case  it  notices  an  abuse  of  the  power  of  the  c(mrt  below 
in  setting  the  order  to  show  cause  over  so  long  a  i)eriod  of  time. 
In  the  exercise  of  its  extraordinaiy  powers  in  case«,  such  as 
the  one  at  bar,  involving  important  interests  and  mining  oper- 
ations, which  may  suffer  from  interruption  and  delay,  the  court 
should  grant  a  hearing  at  as  early  a  date  as  practicable,  and  it 
is  difficult  to  believe  that  such  an  order  coidd  not  l)e  heard 

* 

within  a  reasonable  time  less  than  six  weeks.  To  set  an  order 
to  show  cause  why  a  temporary  injunction  should  not  issue  for 
hc-aring  on  so  distant  a  day,  and  granting  a  restraining  order 
meanwhile,  in  a  case  like  the  one  before  us,  indicates  a  want  of 
deliberate  consideration  of  the  defendant's  rights.  Days  being 
24  hours  long,  certainly  a  court,  which  is  ordinarily  occupied 
in  trial  of  causes  on  the  regular  calendar  only  5  hours  in  actual 
time  ])ei*  day,  can  find  a  few  hours  in  which  to  grant  a  hearing 
on  an  order  to  show  ca\ise  why  im])ortant  business  (nmcerns 
should  not  be  suspended  })ending  a  suit  which  may  last  for  a 
long  time.  To  add  to  the  danger  of  so  long  a  postponement  of 
the  hearing,  we  notice  that  the  restraining  order  was  issued 
without  a  bond.  We  are  not  to  be  understocnl  as  saving  that  a 
bond  shoiild  or  sho\ild  not  have  been  required  in  case  the  re- 
straining order  had  be(*n  set  in  operation  for  a  short  timp  only, 
but  we  do  say  that  cases  are  exceptional  where  it  woiild  not  be 
advisable  to  require  a  bond. 

Section  1722  of  the  Code  of  (Hvil  Procedure,  as  amended 
February  28,  181)0   (Laws  of  181M),  page  14()),  provides  for 
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appeal  from  an  order  granting  or  dissolving  an  injunction,  or 
refusing  to  grant  or  dissolve  an  injunction,  but  does  not  pro- 
vide for  appeal  from  an  order  granting  or  refusing  a  restrain- 
ing order;  and  holding,  as  we  do,  that  there  is  a  distinction 
made  in  Section  873  of  the  Code  of  Civil  Procedure  between 
an  injunction  and  a  restraining  order,  we  liave  concluded  that 
there  is  no  appeal  from  an  order  granting  or  refusing  a  restrain- 
ing order  pending  the  hearing  of  an  order  to  show  cause  why 
an  injunction  should  not  issue. 

It  is  not  necessary,  in  view  of  the  opinion  expresseil,  to  con- 
sider the  point  of  the  alleged  want  of  proper  verification  to  the 
complaint  in  the  cause,  and  the  further  point  that  no  bond  was 
required. 

The  petition  for  an  order  of  supersedeas  is  denied. 

Dejiied, 

Mr.  Chief  Juktk  e  Brantly:    I  concur. 

Mr.  Justice  Pigott:  I  dissent.  I  am  of  the  opinion  that 
a  restraining  order  is  a  species  of  injunction  order,  and  is  an 
order  from  which  an  appeal  lies  by  virtue  of  Section  1722  of 
the  Code  of  Civil  Procedure  as  amended  in  1899.  I  concur, 
however,  in  the  remarks  of  the  majority  of  the  Court  touching 
the  duty  of  district  courts  in  the  matter  of  restraining  and 
injunction  orders. 


PARROT  SILVER  &  COPPER  COMPAXY,  Respondent, 

r.  HEINZE  et  al..  Appellants.  / 
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1.  Where  the  owner  of  a  mining  claim  sought  to  restrain  the  owner  of  a 
neighboring  claim  from  removing  ore  from  beneath  the  surface  of  plain- 
tllTs  claim,  and  the  issue  was  as  to  the  course  of  defendant's  vein  across 
his  claim,  and  the  evidence  was  conflicting,  held,  that  the  granting  by  the 
lower  court,  after  a  hearing,  of  an  injunction  pendente  lite — being  so 
largely  a  matter  of  discretion,  would  be  sustained  upon  appeal,  there  being 
substantial  evidence  tending  directly  to  support  plaintiff's  contention  as  to 
the  strike  of  the  vein. 

2.  The  granting  of  a  preliminary  injunction  will  be  sustained  upon  appeal 
where  there  has  been  a  reasonable  showing  made  In  support  of  the  appli- 
cation in  the  court  below. 

3.  Where  a  vein  on  its  course  crosses  two  opposite  side  lines  of  the  mining 
claim,  such  side,  lines  thereby  become  in  fact  end  lines,  and  the  locator  can- 
not follow  the  vein,  either  on  Its  dip  or  strike,  beyond  vertical  planes  drawn 
through  the*  side-end  lines. 

4.  Where  the  apex  of  a  vein  passes  through  one  of  the  parallel  end  lines  and 
a  side  line,  the  extralateral  rights  of  the  locator  are  bounded  by  the  ver- 
tical plane  of  such  end  line  and  a  parallel  plane  extended  downward  through 
the  point  where  the  apex  crosses  the  side  line. 

5.  A  grant  from  the  United  States  under  the  laws  regulating  the  disposition 
of  mineral  lands  differs  from  a  common  law  grant  in  two  respects  only,  to- 
wlt :  (1)  it  is  enlarged  by  the  addition  to  It  of  certain  conditional  extra- 
lateral  rights,  and  (2)  It  is  subject  to  the  conditional  extralateral  rights 
of  neighboring  locators  or  patentees  or  their  successors. 

6.  Under  Revised  statutes  of  the  United  States,  Sec.  2322,  where  the  apex  of 
a  vein  is  in  defendant's  location,  but  he  has  no  right  to  follow  it  beyond 
the  vertical  plane  of  his  south  line  owing  to  such  line  being  an  end  line, 
plaintiff,  whose  location  Is  situated  south  of  that  of  defendant,  is  entitled, 
as  against  defendant,  to  the  ores  of  said  vein  beneath  plaintiff's  surface. 

Appeal  from  District  Court,  Silver  Bow  County;  Willium 
Clancy,  Judge, 

Suit  by  the  Parrot  Silver  k  Copper  Company  against  A.  P. 
Heinze  and  otliors  to  determine  the  title  to  ore  bodies  beneath 
the  surface  of  plaintiff's  mining  claim,  and  for  injunction  pen- 
dente  lite  to  restrain  defendants  from  removing  ore  therefrom. 
From  an  order  granting  the  injunction,  defendants  appeal. 
Affirmed. 

Messrs,  McHaiton  cf  Cotter  and  Mr,  J,  M,  Denny,  for  Ap- 
pellants. 

Mr,  William  Scallon,  Mr,  T,  J,  Walsh  and  Mr,  J.  K,  Mac- 
Donald,  for  Respondent. 

MR.  CHIEF  JUSTICE  ERANTLY  delivered  the  opinion 
of  the  Court. 
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Action  in  the  nature  of  ejectment  to  determine  the  title  to 
certain  openings  and  ore  bodies  beneath  the  surface  of  the  Ad- 
venture mining  claim^  situate  in  Silver  Bow  county.  The  plain- 
tiff, upon  filing  the  complaint,  asked  for  an  injunction  pendente 
lite  to  restrain  defendants  from  removing  the  ores  in  question. 
From  an  order  granting  the  injunction  the  defendants  have 
appealed. 

The  principal  question  presented  by  the  appeal  can  beet  be 
understood  by  reference  to  the  subjoined  diagram,  which  illus- 
trates the  contentions  of  the  parties : 


^ff/iGoriOA 


The  plaintiff  is  the  owner  of  the  Adventure  claim,  with  all 
the  rights  conferred  by  a  patent  thereto  from  the  United  States. 
The  defendant  F.  Augustus  Heinze  is  the  owner  of  thirty-one 
undivided  tliirty-sixths  of  the  Nipper  claim,  also  patented, 
lying  to  the  north.  When  this  controversy  arose  the  defendant 
Arthur  P.  Heinze  was  in  possession  of  the  Nipper  claim  as 
lessee  of  the  interest  of  P.  Augustus  Heinze,  and  was  engaged 
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in  mining  and  extracting  ore  at  the  point  O,  beneath  the  surface 
and  within  the  vertical  planes  passing  downward  through  the 
boundaries  of  the  Adventure  claim.  These  operations  were 
conducted  through  a  "working  winze"  descending  into  the  earth 
from  the  surface  within  the  boundaries  of  the  Nipper  claim 
at  A,  and  following  the  vein  on  its  dip  to  the  south  at  an  angle 
of  about  75  degrees  through  the  intervening  coimtry  to  the 
point  O,  at  a  depth  of  1,300  feet  below  the  surface.  The  plain- 
tiff admits  that  the  ore  bodies  at  this  point  have  their  apex  in 
the  Nipper  claim,  but  contends  that  the  evidence  shows  that 
this  apex,  instead  of  crossing  the  end  lines  of  the  Nipper  claim, 
follows  the  course  indicated  by  the  line  B,  B,  B,  passing  across 
the  north  side  line  of  the  Nipper  into  the  Little  Mina  at  X, 
toward  the  northwest,  and  through  the  south  side  line  into  the 
Oden  claim  at  II,  and  thence  across  the  east  end  line  of  the 
Oden  into  the  Anaconda,  toward  the  southeast.  This  being  the 
condition  of  the  vein,  it  is  confidently  asserted  that  the  Nipper 
claim  has  no  extralateral  rights,  and  that,  therefore,  since  none 
of  the  int-en^ening  claims  have  any  part  of  the  apex,  so  as  to 
give  them  extralateral  rights,  the  ore  bodies  in  controversy  be- 
long to  the  plaintiff  by  virtue  of  what  counsel  assert  are  its 
common-law  rights. 

Defendants  on  their  part  contend  that  the  evidence  shows 
that  the  apex  of  the  vein,  as  demonstrated  by  developments  at 
and  beneath  the  surface  witliin  the  boundaries  of  the  Nipper 
claim,  follows  the  general  direction  of  the  side  lines  from  near 
the  west  end  line,  through  the  i)oint  of  discoverj"  at  D,  and 
crosses  the  south  side  line  into  the  Anaconda  at  a  point  near 
the  southeast  corner  of  the  Nipper  claim.  The  position  of  the 
vein  under  this  contention  is  indicated  by  the  letters  C,  C,  C. 
There  is  some  evidence  ^  show  that  there  is  also  a  branch  of 
this  vein  passing  off  in  the  direction  indicated  by  the  letter  G. 

There  is  a  sharp  conflict  in  the  evidence  introduced  to  sup- 
port these  adverse  contentions  as  to  the  strike  of  tlie  vein.  The 
district  court  issued  the  injunction  after  a  hearing.  It  is  evi- 
dent, from  tlie  situation  as  illustrated  by  the  diagram,  that  that 
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court  found  in  favor  of  plaintiff's  contention.  Othenvise,  its 
action  cannot  be  justified  upon  any  reasonable  theory;  for,  if 
the  theory  of  the  defendants  is  correct,  it  is  clear  that,  in  fol- 
lowing the  vein  on  ite  dip,  tliey  are  merely  asserting  their 
extralateral  rights  granted  under  their  patent,  though  in  doing 
so  they  pass  entirely  through  the  adjoining  claims  on  the  south 
and  enter  plaintiff's  claim. 

Upon  the  evidence  submitted  the  district  court  might  have 
found  in  favor  of  defendants'  contention;  as  it  did  not,  how- 
ever, and  as  there  is  substantial  evidence  tending  directly  to 
support  plaintiff's  contention,  we  do  not  feel  justified  in  holding 
that  the  showing  made  by  plaintiff  was  not  reasonable,  or  that 
the  court  abused  its  discretion  in  finding  as  it  did.  The  rule 
heretofore  applied  by  this  Court  in  this  class  of  cases  is  that 
the  granting  of  a  preliminaiy  injunction  is  so  largely  a  matter 
of  discretion  that  it  will  be  sustained,  upon  appeal,  where  there 
has  been  a  reasonable  showing  made  in  support  of  the  appli- 
cation in  the  court  below.  (Anaconda  Copper  Mm,  Co,  v. 
BuMe  S  B.  Min.  Co.,  17  Mont  519,  43  Pac.  024;  Montana 
Ore  Purchasing  Co,  v.  Boston  £  M,  Consal,  Copper  &  Silver 
Min.  Co,,  20  Mont  528,  52  Pac.  273 ;  Butte  &  B.  Comol  Min, 
Co,  V.  Montana  Ore  Purchasing  Co,,  21  Mont.  539,  52  Pac. 
375 ;  Montana  Ore  Purchasing  Co,  v.  Boston  &  M,  ConsoL 
Copper  &  Silver  Min,  Co,,  22  Mont.  159,  56  Pac.  120.)  For 
present  purposes,  therefore,  we  shall  assume  the  finding  in  favor 
of  plaintiff  as  to  the  course  of  the  vein  through  the  Nipper 
claim  to  be  correct,  and  proceed  to  determine  the  legal  question 
presented  upon  this  theory  of  the  case. 

From  this  point  of  view  it  is  apparent  that  the  apex  of  the 
vein,  in  its  course  through  the  Nipper  claim,  crosses  both  side 
lines.  The  defendants,  therefore,  have  no  right  to  follow  the 
vein  on  its  dip  in  the  direction  of  the  Adventure  claim.  The 
supposed  side  lines  of  the  Nipper  claim  are  in  fact  end  lines, 
and  whatever  rights  its  owners  have  to  follow  the  vein  in  the 
direction  of  the  Adventure  are  limited  by  a  vertical  plane  pass- 
ing downward  through  the  south  side  line  extended  in  its  own 
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direction  towards  the  west  "It  may  be  considered  as  absolutely 
and  finally  settled  that,  where  a  vein  on  its  course  crosses  two 
opposite  side  lines,  the  vein  cannot  be  followed,  either  on  its 
dip  or  strike,  beyond  vertical  planes  drawn  through  the  side- 
end  lines,  and  that  the  angle  at  which  it  crosses  these  side  lines 
makes  no  difference  in  the  application  of  the  principle."  (2 
Lindley  on  Mines,  Sec.  588.)  This  is  a  concise  statement  of 
the  present  condition  of  the  law  upon  this  subject  as  declared 
by  the  Supreme  Court  of  the  United  States  in  Flagstaff  Silver 
Mw.  Co.  V.  Tai^bcf,  98  U.  S.  463,  25  L.  Ed.  253,  in  Iron  Silver 
Min.  Co.  V.  EUjiti  Minin/j  &  Smelting  Co.,  118  U.  S.  196,  6 
Sup.  Ct.  1177,  30  L.  Ed.  98,  in  Argentine  Min^  Co.  v.  Terrible 
Min.  Co.,  122  U.  S.  478,  7  Sup.  Ct.  1356,  30  L.  Ed.  1140,  in 
King  v.  Amy  and  Silversmith  Mining  Co.,  152  U.  S.  222,  14 
Sup.  Ct.  510,  38  L.  Ed.  419,  and  in  Last  Chance  Min.  Co.  v. 
Tyler  Min.  Co.,  157  U.  S.  683, 15  Sup.  Ct  733,  39  L.  Ed.  659  ; 
and  the  question  as  to  what  are  the  extralateral  rights  of  the 
owner  of  a  claim  in  which  the  apex  is  situated  as  in  tlie  Nipper 
is  not  now  open  to  f\irther  discussion. 

It  is  equally  as  well  settled  by  the  adjudicated  cases  that  the 
jcxtralateral  rights  of  the  owners  of  the  Oden  claim,  lying  to 
the  south  between  the  Xipper  and  the  Adventure,  if  they  have 
any  at  all  upon  the  vein  in  question,  are  limited  toward  the 
w^est  by  a  vertical  plane  passing  downward  through  the  point 
II,  and  parallel  w4th  the  east  end  line  of  that  claim.  Assum- 
ing that  the  end  lines  of  the  Oden  are  parallel,  a  condition  is 
])ro?sented  which  was  considered  by  this  Court  in  Fitzgerald  v. 
Clark,  17  Mont.  100,  52  Am.  St.  Rep.  665,  42  Pac.  273,  30 
L.  Ti.  A.  803,  and  the  conclusion  there  stated  is  tliat,  where  tlie 
apex  of  the  vein  passes  through  one  of  the  parallel  end  lines 
and  a  side  line,  the  extralateral  rights  are  bounded  by  the  ver- 
tical plane  of  such  end  line  and  a  parallel  plane  passing  dow^l- 
ward  throTigh  the  point  where  the  apex  crosses  the  side  line. 
This  case  was  affirmed  on  appeal  by  the  Supreme  Court  of  the 
Ignited  States  (171  U.  S.  02,  18  Sup.  Ct.  941,  43  L.  Ed.  87) 
upon  the  authority  of  Del  Monte  Min.  &  Mill.   Co.  v.  Last 
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Chance  Min.  &  Mill  Co.,  171  U.  S.  55,  18  Sup.  Ct  895,  43  L. 
Ed.  72,  decided  on  the  same  day.  If  the  end  lines  are  not 
parallel,  the  owners  of  the  claim  have  no  extralateral  rights. 

It  thus  appears  that  neither  the  owners  of  the  Nipper  noJr 
of  the  Oden  have,  by  virtue  of  their  title  to  the  portion  of  the 
apex  within  their  respective  boundaries,  the  right  to  follow  the 
vein  on  its  dip  into  the  ground  underlying  the  Adventure;  in 
other  words,  these  claims  have  no  extralateral  rights  in  the 
direction  of  the  Adventura 

The  question  presented  for  determination  upon  this  condi- 
tion af  affairs  may  therefore  be  stated  thus:  Assuming  that 
the  apex  of  the  vein  from  which  the  appellants  are  extracting 
ore  beneath  the  Adventure  surface  is  in  the  Nipper  ground, 
and  that  the  vein  in  its  strike  crosses  both  of  the  side  lines  of  the 
Nipper,  so  that  the  owners  of  the  Nipper  may  not  follow  the 
vein  on  its  dip  to  the  south ;  can  the  plaintiff,  who  owns  the 
Adventure  claim,  successfully  assert  title  to  the  ores  in  that 
part  of  the  vein  beneath  its  surface  and  within  the  planes  of 
its  exterior  boundaries  ?  The  defendants  insist  that  it  cannot 
do  so,  because,  not  having  the  top  or  apex  of  the  vein  within 
the  exterior  boundaries  of  the  Adventure  claim,  it  has  no  title 
to  the  part  of  the  vein  lying  under  the  surface,  notwithstanding 
defendants  have  no  title  thereto.  In  other  words,  this  part  of 
the  vein  was  not  granted  to  the  plaintiff  by  its  patent,  and 
therefore  the  defendants,  though  without  title  themselves,  com- 
mit no  wrong  upon  plaintiff  in  entering  beneath  the  surfarte 
and  taking  away  ores  to  which  it  has  no  title.  This  contention 
has  no  foundation  either  in  law  or  reason.  Under  the  common- 
law  rule  as  adopted  in  this  country,  a  grant  of  lands  without 
specific  reservation  conveys  all  rights  above  and  beneath  the 
surface,  usque  ad  coelum  et  ad  orcum.  It  is  not  uncommon,. 
however,  for  such  conveyances  to  make  reservations  of  rights 
both  above  and  below  t}ie  surface,  and  the  fact  that  this  is  true 
in  a  particular  case  in  no  way  affects  the  validity  of  the  par- 
ticular convevance. 

In  what  respect  does  a  grant  from  the  United  States  under 
v«>L.  XXV— ir> 
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the  laws  r^ulating  the  disposition  of  mineral  lands  differ  from 
a  common-law  grant  ?  To  reach  a  solution  of  this  question,  re- 
gard must  be  had  to  the  statute  itself.  Section  2822  of  the 
Revised  Statutes  of  the  United  States  provides :  "The  locators 
g£  all  mining  locations  heretofore  made,  or  which  shall  here- 
after be  made,  *  *  *  shall  have  the  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  veins,  lodes  and  ledges 
throughout  their  entire  depth,  the  top  or  apex  of*  which  lies 
inside  of  such  surface  lines  extended  downward  vertically, 
although  such  veins,  lodes  or  ledges  may  so  far  depart  from 
a  perpendicular  in  their  course  downward  as  to  extend  outside 
the  vertical  side  lines  of  such  surface  locations.  But  their 
right  of  possession  to  such  outside  parts  of  such  veins  or  ledges 
shall  be  confined  to  such  portions  thereof  as  lie  between  vertical 
planes  drawn  downward  as  above  described,  through  the  end 
lines  of  their  locations  so  continued  in  their  own  direction  that 
such  planes  will  intersect  such  exterior  parts  of  such  veins  or 
ledges.  And  nothing  in  this  section  shall  authorize  the  locator 
or  possessor  of  a  vein  or  lode  which  extends  in  its  do^iiward 
course  beyond  the  vertical  lines  of  his  claim  to  enter  upon  the 
surface  of  a  claim  owned  or  possessed  by  another."  If  this 
section  stood  alone,  it  would  seem  to  restrict  the  rights  of  the 
locator  to  the  use  and  enjoyment  of  the  surface  only  for  the 
purpose  of  following  the  vein  upon  its  strike  and  dip  under 
the  prescribed  limitations  as  to  adjoining  lands.  Reading  this 
in  connection  witli  the  other  provisions  of  the  chapter,  how- 
ever, we  find  that  it  is  "lands  valuable  for  minerals"  which  are 
reserved  from  sale  except  as  otherwise  directed ;  it  is  "lands'' 
in  which  the  deposits  are  found  which  are  open  to  occupation 
and  purchase;  it  is  "land  claimed  and  located  for  valuable 
deposits"  for  which  the  patent  may  be  obtained ;  and  it  is  by 
virtue  of  the  title  secured  to  land  that  the  purchaser  obtains 
any  right  whatever  with  reference  to  mineral  deposits  therein. 
Upon  a  valid  location  of  a  definite  portion  of  land  is  founded 
the  right  of  possession.     The  patent  grants  the. fee,  not  to  the 
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surface  and  ledge  only,  but  to  the  land  containing  the  apex  of 
the  ledge.  The  right  to  follow  the  ledge  upon  its  dip  between 
the  vertical  planes  of  the  parallel  end  lines  extending  in  their 
own  direction,  when  it  departs  beyond  the  vertical  planes  of 
the  side  lines,  is  an  expansion  of  the  rights  which  would  be 
conferred  by  a  common-law  grant  On  the  other  hand,  this 
grant  is  subject  to  the  right  of  an  adjoining  locator  to  follow  his 
vein  upon  its  course  downward  beneath  the  surface  included 
in  the  grant  In  these  two  respects  only  do  the  rights  conferred 
by  the  statute  differ  from  those  held  under  a  common-law  grant 
"Except  as  modified  by  the  statute,  no  reason  is  perceived  why 
one  who  acquires  the  ownership  or  possession  of  such  lands 
should  not  hold  them  with  and  subject  to  the  incidents  of  own- 
ership and  possession  at  the  common  law."  (Doe  v.  Waterloo 
Mining  Co.  (C.  C.)  54  Fed,  935  ]^  LeadvUle  Mining  Co,  v. 
FUzgeraldy  4  Mor.  Min.  Kep.  385,  Fed.  Cas.  No.  8,158.) 

The  passage  quoted  from  the  opinion  of  Judge  Ross  in  Doe 
V.  Waterloo  Mining  Co.,  supra,  is  directly  in  accord  with  the 
view  expressed  by  the  Supreme  Court  of  Dakota  in  Duggan  v. 
Davey,  4  Dakota  110,  26  K  W.  887,  as  well  as  with  the  result 
of  King  v.  Amy  and  Silversmith  Mining  Co.,  supra.  In  the 
latter  case  the  defendant  was  the  owner  of  the  Amy  claim.  The 
plaintiff  and  the  defendant  were  tenants  in  common  in  the  Non- 
Consolidated  claim,  having  a  common  boundary  with  the  Amy 
on  the  north.  The  apex  of  the  vein  in  the  Amy  crossed  both 
side  lines  and  passed  into  the  Non-Consolidated  across  the  com- 
mon boundary.  The  defendant  had  taken  a  large  amount  of 
ore  from  within  that  portion  of  the  Non-Consolidated  east  of 
a  plane  passing  downward  through  a  line  parallel  with  the  end 
lines  of  the  Amy  at  the  point  where  the  vein  passed  into  the 
Non-Consolidated.  This  Court  (9  Mont  543,  24  Pac.  200) 
held  that  this  ore  belonged  to  the  defendant  by  virtue  of  its 
right  to  follow  the  vein  on  its  dip  toward  the  north.  Upon 
appeal  the  Supreme  Court  of  the  United  States  reversed  the 
judgment  of  this  Court,  holding  that  the  side  lines  of  the  Amy 
were  its  end  lines,  that  the  extralateral  rights  of  the  defendant 
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toward  the  north  were  limited  by  the  vertical  plane  of  the 
north  side  line;  and  that  the  plaintiff,  in  addition  to  a  decreo 
of  partition  demanded  as  the  principal  relief,  was  entitled  to 
an  accounting  for  the  ores  in  controversy.  By  reference  to  the 
diagram  in  the  opinion  in  9  Mont  569,  24  Pac.  201,  it  will  be 
seen  that  the  apex  of  the  part  of  the  vein  to  which  the  ore  in 
controversy  belonged  was  not  in  the  Non-Consolidated,  but  in 
the  Amy  claim;  and  upon  no  other  theory  can  the  judgment 
of  the  Supreme  Court  of  the  United  States  be  justified  than 
that  the  owners  of  the  Non-Consolidated  were  entitled  to  the 
ore  by  virtue  of  their  common-law  right  under  their  patent. 
The  same  may  be  said  of  the  result  of  the  judgment  in  Iron 
Silver  Min,  Co,  v.  Elgin  Mhiing  <&  Smelting  Co,,  supra,  where 
similar  conditions  existed  as  to  the  apex  of  the  ore  in  contro- 
versy. 

Under  the  provisions  of  the  statute,  as  they  have  been  con- 
strued by  these  and  the  other  cases  heretofore  cited,  it  is  only 
the  locator,  or  his  successor,  or  a  patentee,  who  has  any  right 
to  follow  a  vein  into  the  boundaries  of  an  adjoining  owner, 
and  the  latter,  holding  under  a  location  or  patent,  is  prima 
facie  entitled  to  everything  beneath  his  surface.  He  may  assert 
this  prima  facie  title  to  prevent  intrusion  by  any  one  who  can- 
not show  that  he  comes  with  the  right  acquired  by  a  compliance 
with  the  provisions  of  the  statute.  This  conclusion  is  also  in 
accord  with  the  spirit  of  all  the  statutes  regulating  the  dispo- 
sition of  the  public  lands,  which  make  it  manifest  that  it  is 
the  policy  of  the  government  to  grant  every  right  therein,  ex- 
cept w^here  express  reservation  is  made. 

Defendants  cite  and  rely  upon  Moniana  Co,  v.  Clark  (C.  C.) 
42  Tod.  626,  and  Driscoll  v.  Dunwoody,  7  Mont.  394,  16  Pac. 
726,  as  conclusive  of  their  contention.  It  is  true  that  in  Mon- 
iana Co,  V.  Chrk,  Judge  Knowles  reached  a  conclusion  directly 
contrary  to  that  here  stated,  but  that  case  is  contrary  to  all  the 
authorities  so  far  as  we  are  advised,  ajid  does  not  meet  with  our 
approval.  The  case  of  Driscoll  v.  Duiuvoody  is  not  pertinent, 
as  it  does  not  deal  with  any  phase  of  the  question  involved  in 
tlio  case  at  bar. 
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The  hearing  in  the  court  below  was  upon  oral  evidence  and 
affidavits.  Objection  was  made  by  defendants  to  the  introduc- 
tion of  two  of  the  affidavits  offered  by  plaintiff,  on  the  ground 
that  they  were  immaterial  and  incompetent.  The  objection  was 
overruled.  Defendants  allege  error.  We  have  examined  the 
affidavits  in  question,  and  conclude  that  the  court  committed  no 
prejudicial  error  in  admitting  and  considering  them.  One  of 
them  was  immaterial,  but  it  is  apparent  that,  if  it  had  been 
excluded,  the  result  would  not  have  different. 

The  order  of  the  district  court  is  affirmed. 

Affirmed. 
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CARR,  RYDER  &  ADAMS  CO.,  Appellant,  v.  CLOSSER 

ET  AL.,  Respondents. 

(No.  1,457.) 

On  Motion  to  Strike. 

25    1491 
(Submitted  March  4,  1901.    Decided  March  11,  laoi.)  .^ §?| 

Neaj  Trial — Notice  of  Inteniion  —  Appeal  —  Transcript — 
Requisites, 

Where,  on  appeal  from  an  order  granting  a  new  trial,  there  was  inserted  in  the 
transcript  a  copy  of  the  notice  of  intention  to  move  for  a  new  trial,  the 
notice  not  being  made  a  part  of  any  bill  of  exceptions  or  statement  of  the 
case  on  motion  for  a  new  trial,  nor  a  constituent  part  of  the  judgment  roll, 
as  defined  in  Code  of  Civil  Procedure,  Sec.  1196,  or  in  the  absence  of  a  bill 
of  exceptions  or  statement  on  motion  for  a  new  trial  containing  it,  one  of 
the  papers  required  by  sections  1176,  1738,  to  be  furnished  to  the  appellate 
court,  it  will  be  striclcen  from  the  transcript. 

Appeal  from  District  Courts  Deer  Lodge  County;  Welling 
Napton,  Judge. 

Action  by  the  Carr,  Ryder  &  Adams  Company  against 
Floyd  Closser  and  another.    Findings  in  favor  of  plaintiff  were 
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entered,  and  from  an  order  granting  a  new  trial  the  plaintiff 
appeals.  On  motion  to  strike  out  from  the  transcript  notice 
of  intention  to  move  for  a  new  trial.    Motion  granted. 

Messrs.  McHatton  &  Cotter,  for  Appellant. 

Messrs.  Walsh  &  James  and  Mr.  H.  P.  Napton,  for  Re- 
spondents. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court 

Findings  in  favor  of  plaintiff  and  against  the  defendants 
having  been  entered  in  the  court  below,  the  defendants  moved 
for  a  new  trial  which  was  granted.  The  plaintiff  has  appealed 
from  the  order  granting  it.  It  now  moves  this  Court  to  strike 
from  the  transcript  the  notice  of  intention  to  move  for  a  new 
trial,  on  the  ground  that  the  notice  is  improperly  included 
therein. 

It  appears  that  the  clerk  of  the  court  below  inserted  in  the 
transcript  a  copy  of  the  notice  of  intention  to  move  for  a  new 
trial  without  any  request  therefor  upon  the  part  of  the  plaintiff. 
The  notice  is  not  made  part  of  any  bill  of  exceptions  or  state- 
ment of  the  case  on  motion  for  a  new  trial ;  nor  is  it  a  constitu- 
ent part  of  the  judgment  roll  provided  for  and  defined  in  Sec- 
tion 1196  of  the  Code  of  Civil  Procedure;  neither  is  it,  in  the 
absence  of  a  bill  of  exceptions  or  statement  on  motion  for  a  new 
trial  containing  it,  one  of  the  papers  required  by  Sections  1176 
and  1Y38  of  the  Code  of  Civil  Procedure  to  be  furnished  by 
copy  to  this  Court  It  \a  therefore  not  a  part  of  the  transcript 
or  record  on  appeal  and  must  be  stricken  out 

It  is  therefore  ordered  that  the  copies  of  the  notice  of  in- 
tention to  move  for  a  new  trial,  which  appear  twice  in  the 
transcript,  be  stricken  therefrom. 

Motion  granted. 

■ 

ME.  CHIEF  JUSTICE  BRANTLY,  having  tried  the  cause 
in  the  court  below,  takes  no  part  in  the  foregoing  opinion. 
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MORRIS,  Respondent,  v.  McLAUGHLII^  et  al., 

Appellants. 

(No.  1,282.)  ^   ]|g 

26    602 

(Submitted  Marcb  4»  1901.    Decided  March  11,  1001.) 

Appeal — Jurisdiction — Dismissal — Sale  of  Personal  Property 
— Change  of  Possession — Sufficiency — Instructions. 

1.  Under  Code  of  Civil  Procedure.  Sec.  1723,  Subd.  2,  wbicb  provides  that  an 
appeal  may  be  taken  to  the  Supreme  Court  within  90  days  after  the  entry 
of  a  Judgment  of  a  district  court  on  appeal  from  an  inferior  court,  an  ap- 
peal from  a  Judgment  of  a  district  court  rendered  on  an  appeal  from  a 
Justice's  court,  if  not  taken  within  90  days  after  its  entry,  will  be  dis- 
missed for  want  of  Jurisdiction. 

2.  In  an  action,  where  the  question  of  fact  to  which  instructions  complained 
of  were  applicable  was  whether  or  not  a  sale  of  personal  property  was  ac- 
companied by  immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  chattels,  instructions  reviewed,  and  held,  that 
in  view  of  the  charge,  taken  as  a  whole,  the  instructions  complained  of 
were  not  erroneous. 

Appeal  from  District  Court,  Missoula  County;  Frank  H. 
Woody,  Judge. 

Action  by  B.  Morris  against  H.  W.  McLaughlin,  as  sheriff 
of  Missoula  county,  and  another.  From  a  judgment  for  plain- 
tiff on  appeal  from  a  justice,  and  an  order  denying  a  new  trial, 
defendants  appeal.  Affirmed. 

Mr.  Jos.  M.  Dixon,  for  Appellants. 

I 

In  the  light  of  all  the  decisions  of  the  courts  in  construing 

the  law  embraced  within  the  provisions  of  Section  4491,  the 
instructions  complained  of  were  erroneous  and  certainly  highly 
prejudicial  to  tlie  interests  of  the  defendants  and  appellants 
herein.  (Merrill  v.  Ilurlburt,  63  Cal.  page  494;  Bunting  v. 
Saltz,  84  Cal.  168;  Grum  v.  Barney,  55  Cal.  254;  Woods  v. 
Bughey,  29  Cal.  466.) 

Mr.  E.  E.  Hershey,  for  Respondent. 
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« 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court 

This  action  was  commenced  in  the  court  of  a  justice  of  the 
peace.  An  appeal  from  the  judgment  of  that  court  was  taken 
to  the  district  court  of  the  county  where  the  trial  resulted  in 
a  judgment  for  the  plaintiff,  entry  whereof  was  made  on  the 
21st  day  of  October,  1897.  From  an  order  denying  a  new  trial 
the  defendants  have  appealed.  They  have  also,  in  form,  per^ 
fected  an  appeal  from  the  judgment. 

1.  Subdivision  2  of  Section  1723  of  the  Code  of  Civil  Pro- 
cedure provides  that  within  90  days  after  its  entry  an  appeal 
may  be  taken  to  the  supreme  court  from  a  judgment  rendered  ki 
a  district  court  on  appeal  from  an  inferior  court.  The  appeal 
from  the  judgment  was  taken  on  May  6,  1898j  and  not  within 
90  days  after  its  entry  on  October  21,  1897.  The  appeal,  being 
from  the  judgment  of  a  district  court  rendered  on  appeal  from 
a  justice's  court,  not  having  been  taken  within  90  days  after 
its  entry,  is  dismissed  for  want  of  jurisdiction. 

2.  It  is  not  contended  that  the  evidence  was  insufficient  to 
justify  the  verdict,  nor  that  there  was  a  failure  of  proof.  The 
only  errors  complained  of  on  the  appeal  from  the  order  refus- 
ing a  new  trial  are  that  instructions  numbered  5  and  6  should 
not  have  been  given.  Counsel  assert  that  these  instructions 
were  not  applicable  to  the  evidence,  and  do  not  state  the  law. 
With  respect  to  the  pertinency  of  the  instructions  it  must 
suffice  to  say  that  they  did  not  go  beyond  the  evidence  adduced. 
If  therefore  the  court  in  its  charge  correctly  declared  the 
law  the  order  denying  a  new  trial  was  not  erroneous. 

The  plaintiff  brought  this  action  to  recover  the  possession 
of  certain  personal  property,  and  the  defendants  justify  under 
writs  of  attachment  and  execution  issued  at  the  instance  of  one 
of  the  defendants  in  an  action  brought  against  the  vendor  of 
the  plaintiff,  pleading  that  the  chattels  seized  and  sold  under 
the  writs  were  the  property  of  the  vendor  and  not  of  the  plain- 
tiff. The  question  of  fact  to  which  the  instructions  complained 
of  were  applicable  was  whether  or  not  the  sale  made  to  the 
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plaintiff  was  accompanied  by  immediate  delivery  and  followed 
by  an  actual  and  continued  change  of  possession  of  the  chattels. 
Under  the  evidence  the  jury  might  have  found  either  for  the 
plaintiff  or  the  defendants  upon  this  issue, — in  Qther  words, 
the  inferences  deducible  from  the  evidence  were  sufficient  to 
have  justified  a  finding  or  verdict  that  the  sale  was  or  was  not 
accompanied  by  immediate  delivery  and  followed  by  an  actual 
and  continued  change  of  possession  of  the  things  transferred. 

The  jury  were  in  effect  charged,  that  in  order  for  them  to 
return  a  verdict  for  the  plaintiff  they  must  find  from  the  pre- 
ponderance of  the  evidence  that  at  the  time  the  property  was 
taken  from  him  it  was  in  his  possession,  and  that  there  had 
been  an  immediate  deliverj'^  thereof  to  him  at  the  time  he  claim? 
to  have  purchased  it  from  his  vendor ;  and  that  such  immediate 
delivery  had  been  followed  by  actual  change  of  possession  of 
the  property  and  that  the  change  of  possession  had  been  con- 
tinuous up  to  the  time  of  the  alleged  taking  by  the  defendants ; 
"that  in  order  to  constitute  a  sale  of  persoaial  property  good  as 
against  creditors  of  the  vendor,  there  must  be  an  immediate 
delivery,  followed  by  an  actual  and  continued  change  of  pos- 
session. Each  of  these  three  things, — immediate  delivery,  fol- 
lowed up  by  an  actual  change,  and  continuous  change,  of  pos- 
session, are  essential,  and  if  there  has  been  a  failure  of  either 
of  these  three  conditions,  then  such  salo  is  conclusively  pre- 
sumed to  be  fraudulent  and  void  as  against  creditors.  And  in 
this  case,  although  you  may  find  from  the  evidence  that  there 
was  an  immediate  delivery  of  the  hay,  and  that  the  money  was 
actually  paid  therefor,  still,  if  such  delivery  was  not  followed 
Tip  by  an  actual  and  continuous  change  of  possession,  the  law 
conclusively  presumes  the  sale  a  fraudulent  one  as  against  the 
creditors  of  the  vendor,  and  you  should  find  for  the  defendants. 
*  *  *  Section  4491  of  the  Civil  Code  of  Montana  provides 
that  every  transfer  of  personal  property,  if  made  by  a  person 
having  at  the  time  possession  or  control  of  the  property,  and 
not  accompanied  by  an  immediate  delivery  and  followed  by 
an  actual  and  continued  change  of  possession  of  the  thing  trans- 
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ferred  is  conclusively  presumed  to  be  fraudulent,  and  there- 
fore void  against  those  who  are  his  creditors  while  he  remains 
in  possession.  And  if  in  this  case  you  find  from  the  evidence 
that  the  defendant  Adam  Reinhard  was  a  creditor  of  H.  R. 
Morris,  the  vendor,  at  the  time  of  the  sale  of  the  hay  from  H. 
R.  Morris  to  B.  Morris,  the  plaintiff  in  this  case,  and  such  sale 
was  not  accompanie<i  by  an  immediate  delivery  and  followed  by 
an  actual  and  continued  change  of  possessio^i,  that  such  sale 
is  conclusively  presumed  to  be  fraudulent,  and  therefore  void, 
and  you  should  find  for  the  defendants ;"  that  if  the  jury  be- 
lieved that  certain  recited  acts  of  the  plaintiff  were  such  as  to 
give  notice  to  third  persons  of  his  claim,  and  if  they  further 
believed  from  the  evidence  that  the  plaintiff  immediately  after 
the  sale  was  in  the  absolute  and  exclusive  control  and  possession 
of  the  chattels  and  that  his  vendor  had  ceased  to  have  any  pos- 
session or  control  of  the  hay,  then,  in  order  to  show  his  owner- 
ship and  possession  as  against  the  creditors  of  his  vendor,  the 
plaintiff  would  not  be  required  to  remove  the  chattels  from  the 
place  where  they  were  when  the  sale  was  made;  that  all  the 
statute  requires  is  that  an  immediate  delivery  must  be  made, 
the  vendee  must  take  actual  possession,  the  possession  must  be 
open  and  unequivocal,  carrying  with  it  the  usual  marks  and 
indications  of  ownership  by  the  vendee;  the  possession  must 
be  continuous,  not  taken  to  be  surrendered  back  again,  not 
formal,  but  substantial;  but  it  need  not  necessarily  continue 
indefinitely  when  it  is  bona  fide  and  openly  taken  and  is  kept 
for  such  a  length  of  time  as  to  give  general  advertisement  of 
the  status  of  the  property  and  claim  of  it  by  the  vendee;  that 
a  transfer  of  personal  property  which  is  not  accompanied  by 
an  immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession  is  fraudulent  and  void  as  against  the  claim 
of  any  creditor  who  is  such  creditor  during  any  of  the  time 
the  person  making  the  transfer  remains  in  possession,  and  such 
creditor  may  cause  the  property  to  be  seized  in  the  same  man- 
ner as  he  might  have  done  had  there  been  no  attempted  transfer 
by  the  debtor;  that  the  consideration  paid  by  the  purchaser. 
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or  the  good  faith  of  the  transaction,  cannot  be  inquired  into 
for  the  purpose  of  evading  the  force  and  effect  of  the  law  declar- 
ing such  transfer  fraudulent  and  void ;  that  the  rule  of  law  is 
that  the  purchaser  of  goods  or  property  must,  for  the  protection 
of  the  public,  take  such  possession  as  is  usual  and  reasonable 
in  view  of  all  the  circumstances  of  the  purchase  and  character 
of  the  property  purchased,  and  if  he  neglects  this  duty,  then, 
as  between  himself  and  the  creditors  of  the  vendor,  he  must 
bear  the  loss  resulting  from  his  own  neglect ;  that  although  the 
jury  may  believe  from  the  evidence  that  the  sale  of  the  hay  by 
the  vendor  to  the  plaintiff'was  actually  made  in  good  faith,  and 
that  the  plaintiff  actually  paid  the  money  therefor,  still,  not- 
withstanding these  facts,  if  the  sale  of  the  hay  was  not  followed 
by  an  immediate  delivery  and  a  visible,  actual  and  continuous 
change  of  possession  so  as  to  give  notice  to  the  world  that  there 
had  been  a  transfer  of  the  property  from  the  vendor  to  the 
plaintiff,  then  the  law  conclusively  presumes  such  sale  to  have 
been  fraudulent  as  against  the  creditors  of  the  vendor.  Instruc- 
tion No.  6  recites  the  provisions  of  Section  of  4491  of  the 
Civil  Code,  and  continues:  "This  section  lays  down  no  new 
rule  as  to  what  shall  constitute  a  delivery ;  any  delivery  that 
is  sufficient  to  pass  the  title  as  between  the  parties  is  still  suffi- 
cient, the  statute  only  adding  that  it  shall  be  immediate;'  the 
word  'actual'  is  designed  to  exclude  the  idea  of  a  mere  formal 
change  of  possession ;  and  the  word  'continued,'  to  exclude  tlie 
idea  of  a  mere  temporary  change."  Instruction  No.  6  is  as 
follows :  "In  the  determination  of  the  question  as  to  the  kind 
of  possession  necessary  to  be  given  in  order  to  make  a  sale  of 
personal  property  valid  as  against  creditors,  regard  must  be 
had,  not  only  to  the  character  of  the  property,  but  also  to  the 
nature  of  the  transaction,  the  position  of  the  parties,  and 
the  intended  use  of  the  property.  The  law  only  requires  that 
which  could  naturally  be  done  in  an  honest  and  business-like 
transaction  where  there  was  no  thought  of  fraud  or  conceal- 
ment." 

In  view  of  the  charge   taken  as  a  whole  we  perceive  in  in- 
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Btructions  numbered  5  and  6  no  error  affecting  the  defendants. 
The  last  clause  of  the  sixth  instruction  must  be  read  and  inter- 
preted in  connection  with  the  rest  of  the  charge,  and  when  so 
considered  it  has  evident  reference  to  the  acts  constituting  all 
actual  and  continued  change  of  possession  which  could  natur- 
ally bo  performed — that  is,  which  in  the  nature  of  things  it 
would  be  possible  to  perform  to  the  end  that  such  possession 
be  taken  and  continued — in  an  honest  and  business-like  trans- 
action where  there  was  no  intent  to  commit  a  fraud  or  conceal 
the  fact  that  a  transfer  had  been  made.  The  idea  conveyed  is 
that  if  the  delivery  be  immediate  and  the  subsequent  possession 
actual  and  continued,  the  statute  is  complied  with,  although 
acts  were  omitted  which,  if  done,  would  have  further  evidenced 
the  sort  of  possession  prescribed  by  the  statute.  The  jury  were 
not  told  that  anything  less  than  such  delivery  and  possession 
would  satisfy  the  statute,  nor  do  we  think  the  jury  were  mis- 
led or  confused  to  the  prejudice  of  the  defendants  by  the  lan- 
guage of  either  instruction,  whatever  might  have  been  the 
effect  had  it  been  detached  from  and  considered  independently 
of  the  remainder  of  the  charge.  The  rule  declared  by  the  sixth 
instruction  was  approved  in  Cody  v.  Zimmerman,  20  Montana 
225  (50  Pac.  553). 

The  order  refusing  a  new  trial  is  affirmed.     Let  remittUur 
issue  forthwith. 

Ajfirmed. 


38       ^1  HAUSWIRTH,  Appellant,  v,  MUELLER  et  al.. 

Respondents. 

(No.  1,664.) 
(Submitted  March  14,  1901.    Decided  March  15,  1901.) 

School  Election  —  Bond  Issue  —  Election  Notice  —  Polling 
Places — Registration  Notice, 

1.      Under  Political  Code,  Sec.  1040,  declaring  that  notices  of  the  holding  of 
school  elections,  at  which  it  is  proposed  to  authorise  bond  issues,  shall  con- 
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tain  a  statement  of  the  time  and  place  of  holding  the  election*  a  notice  not 
specifying  the  place  is  insufficient  when  attacked  before  the  rights  of  third 
parties  became  vested,  or  the  district  is  estopped,  assuming  that  either  con- 
dition might  exist. 
2.  Where  a  notice  of  school  election,  at  which  it  is  proposed  to  authorise  a 
bond  issue,  is  insufficient  for  failure  to  designate  the  polling  places,  as  re- 
quired by  Political  Code,  Sec.  1040,  such  insufficiency  is  not  remedied  by 
the  fact  that  the  notice  of  registration  specifies  the  polling  places,  since 
Political  Code,  Sec.  1784,  requiring  notice  of  registration,  does  not  require 
such  notice  to  designate  the  polling  places. 


Appeal  from  District  Court,  Silver  Bow  County;  E.  W. 
Harney,  Judge. 

Action  by  Simon  Hauswirth  against  Henry  Mueller  and 
others,  as  trustees  of  School  District  I^o.  1,  Silver  Bow  County, 
Montana.  From  a  judgment  in  favor  of  defendants,  plaintiff 
appeals.    Eeversed. 

Mr.  C.  E.  White  and  Mr.  W.  J.  Jameson,  for  Appellant. 

Mr.  Peter  Breen  and  Mr.  Chas.  R.  Leonard,  ioi  Eespondents. 

The  only  point  made  by  appellant  is  with  reference  to  the 
sufficiency  of  the  notice  of  the  election  called  in  pusuance  of 
the  resolution  of  the  school  trustees.  If  the  notice  comes 
within  the  requirements  of  the  law  regulating  the  same,  it  is 
clear  that  the  decree  of  the  court  below  was  correct  in  refusing 
the  appellant  the  injunction  asked  for.  Every  step  in  the 
matter,  beginning  with  the  resolution  of  the  board  of  trustees, 
was  carried  out  in  the  manner  provided  by  law.  We  contend 
that  the  notice  of  election  was  sufficient  and  was  a  full  compli- 
ance with  Section  1940  of  the  Political  Code  of  Montana. 
{PacJcwood  V.  Kittitas  County  (Wash.)  45  Pac.  640;  Seymour 
V.  City  of  Tacoma  (Wash.)  33  Pac.  1059 ;  Dillon  on  Municipal 
Corporations,  Sec.  3,  and  cases  cited;  10  Am.  &  Eng.  Ency. 
of  Law,  2d  Ed.,  632.) 

■ 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court. 
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This  is  an  appeal  from  a  judgment  entered  upon  an  agreed 
statement  of  facts  submitted  to  the  district  court  of  Silver  Bow 
county  under  the  provisions  of  Sections  2050,  2051  and  2052 
of  the  Code  of  Civil  Procedure.  The  sole  question  involved 
is  whether  or  not  the  notice  of  election  hereinafter  set  forth 
was  in  substantial  conformity  with  the  provisions  of  the  statute 
prescribing  the  contents  of  such  a  notica  The  facts  material 
to  the  consideration  of  the  question  are  these :  School  district 
No.  1  of  Silver  Bow  county  is  a  district  of  the  first  class,  the 
population  being  60,000.  On  March  6,  1900,  the  board  of 
county  commissioners  of  Silver  Bow  county  designated  within 
the  district  nine  polling  places  for  the  election  to  be  held  on 
April  7,  1900,  and  established  29  (?)  registry  precincts;  this 
action  was  taken  under  Section  1773  of  the  Political  Code,  as 
amended  by  House  Bill  No.  63,  approved  March  3,  1899 
(Laws  of  1899,  p.  57).  On  March  13,  1900,  the  board  of 
trustees  resolved  that  at  the  school  election  to  be  held  on  the 
7th  day  of  April  following  there  be  submitted  to  the  electors 
of  the  district  the  question  whether  bonds  should  be  issued  and 
sold  to  the  amount  of  $50,000,  bearing  4  per  cent,  interest, 
redeemable  in  10  years  and  payable  in  20  years,  for  purchas- 
ing school  lots  and  building  school  houses  thereon.  On  March 
22,  1900,  there  were  posted  in  three  public  places  in  the  dis- 
trict notices  of  which  the  following  is  a  copy : 

"XoTiCE  OF  School  Election. 

"Notice  is  hereby  given  that  an  ^election  will  be  held  on 
Saturday,  the  7th  day  of  April,  A.  D.  1900,  in  School  District 
No.  1,  Silver  Bow  County,  State  of  Montana,  for  the  purpose 
of  electing  four  school  trustees  for  the  term  beginning  on  the 
third  Saturday  in  April,  A.  D.  1900,  and  ending  on  th?  third 
Saturday  in  April,  A.  D.  1902.  The  following  question  will 
also  be  submitted  to  the  registered  voters  in  said  School  Dis- 
trict, to  be  voted  upon  at  said  time,  to-wit:  ^Shall  bonds  be  is- 
sued and  sold  to  the  amount  of  fifty  thousand  ($50,000)  dollars, 
bearing  four  (4)   per  cent,  interest,  redeemable  in  ten   (10) 
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years,  and  payable  in  twenty  (20)  years,  ior  the  pui'poso  of 
purchasing  school  lots  and  building  school  houses  thereon?' 
Polls  will  be  open  from  eight  o'clock  a.  m.  to  twelve  m.  and 
from  one  o'clock  p.  m.  until  eight  p.  m. 

"(Signed)  J.  E.  Moban, 

"County  Clerk" 

We  observe,  in  passing,  that  publication  in  a  newspaper 
does  not  seem  to  have  been  made. 

On  March  23,  1900,  the  board  of  county  commissioners 
caused  to  be  published  in  a  daily  newspaper  a  notice  of  regis- 
tration describing  the  boundaries  of  each  registry  precinct, 
giving  the  location  of  the  office^  the  name  of  the  registry  agent 
therefor,  the  date  of  and  the  hours  during  which  the  ofiBce  of 
the  registry  agent  would  be  open  and  during  which  persons 
might  apply  and  be  registered,  and  containing  also  a  descrip- 
tion  of  flie  polling  places  as  designated  on  March  6th  by  the 
board  of  county  commissioners.  In  pursuance  of  the  notice 
which  was  posted  on  March  22d,  an  election  was  held  on  the 
7th  day  of  April,  at  which  3,794  ballots  were  cast,  2,875  being 
in  favor  of  the  issuance  of  the  bonds  and  919  to  the  contrary. 
The  trustees  were  about  to  issue  and  sell  the  bonds  when  the 
plain tifiF  sought  an  injunction.  Except  as  to  the  failure  of  the 
notice  of  election  to  state  the  places  of  holding  it,  the  validity 
of  the  proceedings  in  respect  of  the  proposed  issue  of  bonds 
is  conceded.  The  court  below  decided  that  the  notice  of  elec- 
tion was  sufficient  and  rendered  judgment  dismissing  the 
plaintiff's  "cause  of  action."  The  plaintiff  has  appealed.  The 
cause  was  submitted  on  yesterday  and  it  is  deemed  advisable 
to  render  a  decision  immediately. 

Section  1962  of  Chapter  VI  of  Title  III  of  Part  III  of  the 
Political  Code,  under  the  authority  of  which  Chapter  school 
trustees  are  authorized  to  issue  bonds,  provides  that  an  election 
to  determine  whether  bonds  shall  be  issued  shall  be  held  in  the 
manner  prescribed  in  Section  1243  of  Title  III  of  Part  III 
of  the  Political  Code.  No  section  bearing  that  nimiber  is  found 
in  Title  III.    Counsel  for  the  defendants  frankly  state  that  the 
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trustees  proceeded  under  Section  1940  in  the  matter  of  calling 
the  election  for  the  issuance  of  the  bonds.  Examination  of 
the  various  provisions  of  the  Political  Code  touching  the  right 
to  issue  bonds  and  to  provide  extraordinary  funds  for  school 
purposes,  makes  it  evident  that  l^o  supposed  Section  1243 
(which  does  not  exist)  was  inadvertently  used  for  Section  1940, 
and  that  by  a  misprision  or  clerical  error  "1243"  was  inserted 
where  the  legislative  assembly  intended  to  put  Section  "1940." 
If  this  be  not  true,  then  there  is  nowhere  in  the  statutory  law 
any  provision  prescribing  the  manner  of  calling  and  holding 
an  election  for  the  purpose  of  determining  whether  school  dis- 
trict bonds  shall  be  issued. 

Section  1773  of  the  Political  Code,  as  amended  by  House 
Bill  No.  63,  approved  March  3,  1899,  and  appearing  on  page 
58  of  the  Session  Laws  of  that  year,  provides  that  the  board 
of  county  commissioners  shall  at  least  30  days  before  the 
annual  election  of  school  trustees  designate  and  establish  u 
suitable  number  of  polling  places  and  create  an  equal  number 
of  election  precincts  to  correspond  and  define  their  boundaries. 
The  following  is  an  excerpt  from  Section  1940,  supra:  "Such 
election  shajl  be  called  by  posting  notices  in  three  public  places 
in  the  district  for  at  least  fifteen  days  before  the  election  and 
conducted  as  nearly  as  practicable,  according  to  the  provisions 
herein  made  for  holding  annual  school  elections.  The  notice 
shall  contain  the  time  and  place  of  holding  the  election,  the 
amount  of  money  proposed  to  be  raised,  and  the  purpose  or 
purposes  for  which  it  is  intended  to  be  used."  Section  1940b 
of  Senate  Bill  No.  44,  approved  March  8,  1897,  appearing  on 
page  135  of  the  Session  Laws  of  1897,  contains  the  same  pro- 
vision, with  the  additional  requirement  of  publication  of  the 
notice  in  a  newspaper  where  the  school  board  is  composed  of 
more  than  three  trustees.  It  is  apparent  that  the  notice  the 
validity  of  which  is  questioned  fails  to  designate  any  place  for 
holding  the  election.  In  our  opinion  the  notice  of  election  was 
fatally  defective  and  must  be  so  declared,  at  least  when  its 
validity  is  assailed  before  the  rights  of  third  persons  become 
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vested  or  the  district  itself  is  estopped — assuming  that  either 
condition  might  exist.  The  statute  prescribes  the  contents  of 
the  notice  of  election.  That  notice  shall  state  the  place  where 
the  election  will  be  held.  The  purpose  of  this  provision  is  to 
impart  information  to  the  electors  so  that  they  may  know  where 
they  can  deposit  their  ballots  and  thus  express  their  wishes 
concerning  the  question  whether  a  tax  shall  be  imposed  upon 
property.  Whatever  may  be  the  rule  with  respect  to  the  elec- 
tion of  public  officers,  we  are  satisfied  that  where  the  statute 
prescribes  that  the  notice  of  an  election  for  the  purpose  of  bur- 
dening property  with  a  tax  shall  specify  the  place  at  which 
electors  may  vote,  the  provision  is  mandatory  and  must  be  sub- 
stantially complied  with.  No  requirement  of  the  election  law 
is  more  important  to  be  observed  than  that  the  notice  of  election 
should  clearly  state  the  particular  place  where  the  election  is 
to  be  held.  (People  v.  Candhers  School  Dist,,  102  Cal.  184, 
36  Pac.  396.)  State  ex  reL  Stanford  v.  School  Dist,  No.  1  of 
Cascade  Co.,  15  Montana,  133,  38  Pacific  Reporter,  462,  while 
not  directly  in  point,  is  not  altogether  without  pertinency  to 
the  question  presented  in  the  case  at  bar.  The  rule  announced 
in  unburn  v.  St.  Paul  M.  &  M,  RaUway  Co,,  23  Montana,  at 
page  247,  58  Pacific  Reporter,  551,  811,  accords  with  the 
principle  which  we  here  apply. 

The  defendants  suggest  that  the  language  quoted  from  Sec- 
tions 1940  and  1940b  does  not  require  that  the  polling  places 
should  be  designated  in  the  notice  and  that,  if  such  had  been 
the  design  of  the  statute,  the  wording  would  have  been  "the 
places  of  holding  the  election,"  or  "the  different  polling  places 
within  the  school  district,"  instead  of  the  word  "place."  We 
do  not  perceive  any  force  in  this  suggestion.  The  statute  means 
that  the  notice  shall  specify  each  place  where  the  election  is 
to  be  held,  that  is  to  say,  each  polling  place.  The  singular 
number  when  used  in  the  Political  Code  may,  as  declared  by 
Section  16  of  that  Code,  include  the  plural  and  the  plural  the 
singular;  and  such  was  likewise  the  common-law  rule. 

The  defendants  contend  that  notice  was  given  to  the  qualified 
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electors  of  the  places  at  which  they  might  vote.  Counsel  argao 
that  since  the  notice  of  registration  described  the  polling  places 
there  was  a  substantial  compliance  with  the  law.  The  flaw  in 
the  argument  consists  in  the  fact  that  the  notice  of  registration 
prescribed  by  Section  1784,  which  was  added  to  the  Political 
Code  by  substitute  for  Senate  Bill  ISTo.  56,  approved  March 
6,  1897  (Laws  of  1897,  p.  136),  is  not  required  to  state  or 
specify  the  polling  places,  and  therefore  the  description  in  such 
notice  of  the  places  where  the  election  would  be  held  was  not 

constructive  notice  to  those  entitled  to  vote.     The  onlv  means 

1/ 

by  which  information  of  the  situation  of  the  polling  places 
may  be  conveyed  seems  to  be  the  notice  of  election  given  in  con- 
formity with  Sections  1940  and  1940b,  supra.  We  are  not  to 
be  understood  as  holding  that  a  designation  of  the  polling  places 
by  a  notice  of  registration  in  compliance  with  a  statute  requir- 
ing the  notice  to  state  the  polling  places  would  satisfy  the  de- 
mand of  Sections  1940  and  1940b  that  the  polling  places  shall 
be  designated  in  the  notice  of  election.  That  question  is  not 
before  us. 

It  is  therefore  ordered  that  the  judgment  entered  on  the  7th 
•day  of  March,  1901,  be  reversed  and  the  cause  remanded  with 
directions  to  the  district  court  to  proceed  in  conformity  with 
the  views  expressed  in  this  opinion.  Let  remittitur  issue  forth- 
witL 

Reversed  and  remanded. 
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PATTEESON,  Eespondent,  v.  PFOUTS,  Appellant. 

(No.  1,304.)  j»   Jg 

On  Motion  to  Dismiss  Appeals. 

(Submitted  March  19,  1901.     Decided  March  19,  1901.) 

Appeal — Rules  of  the  Supreme  Court — Briefs — Specifications 
of  Error — Dismissal — Affirmance. 

When  the  appellant's  brief  is  not  in  snbstantial  conformity  with  the  Rales  of 
the  Supreme  Conrt,  the  appeal  will  be  dismissed  on  motion  of  the  respond- 
.   ent ;  in  the  absence  of  such  motion  the  Court  will  affirm  the  order  or  Judg- 
ment appealed  from. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say,  Judge. 

Action  by  W.  H.  Patterson  against  W.  G.  Pfouts.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Motion  to 
dismiss.     Granted. 

Messrs.  Corbett  &  Clayherg  and  Messrs.  Stapleton  &  Staple- 
ton,  for  Appellant 

Messrs.  McHatton  &  Cotter,  for  Respondent. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
Court. 

The  respondent  moves  that  the  appeals  from  the  order  deny- 
ing the  motion  for  a  new  trial  and  the  judgment  be  dismissed 
for  the  reason  that  the  brief  of  appellant  does  not  conform  to 
the  requirements  of  Subdivision  3  of  Rule  X  of  this  Court. 

Examination  of  the  brief  filed  in  behalf  of  the  appellant 
discloses  that  it  fails  to  contain  a  specification  of  the  error  or 
errors  relied  upon.  We  need  not  consider  the  other  alleged 
defects  in  the  brief.     Upon  authority  of  the  numerous  cases 
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upon  this  subject,  the  last  being  Harrington  v.  Smith,  25  Mon- 
tana, 111,  63  Pacific  Eeporter,  1036,  the  appeals  are  dismissed. 
When  the  appellant's  brief  is  not  in  substantial  conformity 
with  the  rules  the  appeal  will  be  dismissed  on  motion  of  the 
respondent,  pursuant  to  Subdivision  5  of  Rule  X,  as  was  done 
in  Anderson  v.  Carlson,  23  Montana,  43,  57  Pacific  Reporter, 
439,  and  in  other  cases ;  in  the  absence  of  such  motion  the  court 
will  affirm  the  order  or  judgment  appealed  from,  as  was  done 
in  Harrington  v.  Smith,  supra,  in  Rehberg  v.  Greiser,  24  Mon- 
tana, 487,  63  Pacific  Eeporter,  41,  and  in  other  instances. 
The  appeals  are  dismissed. 

Dismissed. 


HICKEY  ET  AL.,  Respondents,  v.  PARROT  SILVER  & 

COPPER  CO.,  Appellant. 


(No.  1,549.) 


25    I64I  (Submitted  January  17,  1901.     Decided  March  21,  1901.) 

32    IMl 


f37_^334j  Receivers  —  Mines  —  Operation  —  Injunction  —  Sufficiency 
of  Bond — Lease  Expiring  Before  Final  Adjudication — As- 
certainment of  Damages — Preservation  of  Rights — Petition 
by  Party  in  Possession, 

1.  Certain  parties  claiming  title  to  a  mine  Rued  for  an  injunction  restraining 
certain  others  and  their  lessee  from  working  the  mine.  The  lessee's  estate 
would  terminate  before  a  final  adjudication  of  the  matter  could  be  had,  and 
the  restraining  order  sought  would  do  him  great  damage.  Held,  that  a  re- 
ceiver could  not  be  appointed  on  the  ground  that  the  bond  which  would  be 
required  on  granting  the  restraining  order,  suit  on  which  would  be  the 
lessee's  only  remedy,  would  not  afford  such  lessee  adequate  protection,  since 
it  would  be  presumed  that  the  bond  required  would  be  sufficient  to  protect 
the  lessee  from  any  loss  occasioned  by  such  order. 

2.  The  Court  would  noc  appoint  a  receiver  because  the  damages  the  lessee 
would  suffer  by  reason  of  such  restraining  order  would  be  difficult  of  ascer- 
tainment and  proof. 

3.  Under  Code  of  Civil  Procedure,  Sec.  950,  Sut>d.  6,  authorising  courts  to  ap- 
point receivers  in  all  cases  "where  receivers  have  heretofore  been  appointed 
by  the  usages  of  courts  of  equity,'*  the  lessee  in  possession  of  a  certain 
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mine,  the  operation  of  which  was  enjoined  pending  the  settlement  of  a 
dispute  as  to  title  between  the  lessor  and  others,  was  not  entitled  to  the 
appointment  of  a  receiver,  with  power  to  remove  ore,  on  the  gronnd  that 
his  lease  would  expire  before  final  adjudication,  and  hence  be  rendered 
valueless  by  the  Injunction,  since  the  receivership  was  not  necessary  to  the 
preservation  of  the  rights  of  the  parties. 

4.  Under  Code  of  Civil  Procedure,  Sec.  950,  Subd.  6,  a  receiver  will  not  be 
appointed  In  an  action  for  an  injunction  against  trespasses  with  power  to 
take  away  the  substance  of  t^e  estate,  on  the  ground  that  the  defendant 
will  enjoin  or  has  enjoined  the  plaintiff  in  possession  from  extracting  ore 
from  the  property. 

5.  A  party  in  possession  of,  and  asserting  title  to,  mining  property  may  not  of 
his  own  volition  over  the  objection  of  the  party  likewise  asserting  title 
thereto  surrender  the  possession  to  the  court  for  operation  by  it — through 
a  receiver — of  the  property. 

6.  The  power  to  appoint  a  receiver  Is  to  be  exercised  with  conservatism  and 
caution ;  a  strong  showing  should  be  made  that  the  appointment  Is  neces- 
sary to  the  preservation  of  the  thing  or  right  in  controversy.^-especlally 
is  this  true  when  the  court  Is  invited  by  one  of  the-  parties  to  embark  prop- 
erty seized  by  It  through  its  receiver  in  industrial  enterprises,  and  expose 
It  to  the  hazard  Incident  to  the  conduct  of  such  a  business. 

7.  A  lessee  is  no  more  entitled  to  have  a  receiver  appointed  than  Is  his  land- 
lord. 

Appeal  from  District  Court,  Silver  Bow  County;  Williain 
Clancy,  Judge. 

Action  by  Michael  Hickey  and  others  against  the  Parrot 
Silver  &  Copper  Company.  From  an  order  appointing  a  re- 
ceiver of  certain  property  claimed  by  both  parties,  defendant 
appeals.     Reversed. 

Mr,  William  Scallon,  Mr,  J,  K,  MacDonald  and  Mr,jr.  J, 
Walsh,  for  Appellant. 

Messrs,  McHatton  &  Cotter  and  Mr,  James  M,  Denny,  for 
Respondents. 

The  petitioner  in  this  case  was  entitled  to  the  appointment 
of  a  receiver  imder  the  peculiar  facts  of  the  case,  and  to  protect 
his  interest  as  lessee.  His  rights  as  lessee  could  not  be  pro- 
tected in  any  other  way,  and  were  a  receiver  refused  he  would 
be  irreparably  injured  and  his  property  rights  as  such  lessee 
entirely  taken  from  him  and  destroyed.  It  is  an  elementary 
principle  of  equity,  which  requires  no  citation  of  authorities 
in  its  support,  that  a  court  of  chancery  has  full  power  in  any 
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action  in  which  it  has  jurisdiction  of  the  subject  matter  and  the 
party  to  make  any  order  necessary  to  protect  the  rights  of  the 
parties  and  to  preserve  the  matter  in  dispute.  In  this  case  there 
is  and  can  be  no  question  as  to  the  jurisdiction  of  the  court  as 
a  court  of  equity  over  the  subject  matter  of  the  suit  and  the 
parties  thereto.  The  complaint  seeks  purely  equitable  relief; 
it  is  an  appeal  to  the  court  to  exercise  its  equitable  powers  for 
the  protection  of  the  plaintiffs.  Where  the  equity  jurisdiction 
of  a  court  is  invoked  for  the  protection  of  the  rights  of  the 
plaintiffs  it  has  full  authority  over  the  entire  suit  and  to  deter- 
mine all  questions  which  may  arise  therein  and  be  necessary 
for  determination,  whether  they  be  legal  or  equitable.  In  other 
words,  where  the  exercise  of  the  equity  jurisdiction  of  the  court 
can  properly  be  invoked  for  the  protection  of  any  right,  and 
that  ia  the  purpose  of  the  action,  it  will  determine  all  legal 
questions  which  may  arise  in  the  action  and  administer  the 
equitable  relief.     It  is  no  objection  to  the  jurisdiction  of  the 

• 

court,  as  a  court  of  equity,  to  say  that  it  may  not  grant  the 
relief  prayed  for  in  this  action  because  the  defendant  might 
raise  a  dispute  as  to  the  title  of  the  plaintiff.  The  court  well 
knows  that  in  every  instance  in  which  equity  is  appealed  to 
to  grant  an  injunction  for  the  protection  and  preservation  of 
property,  an  issue  may  be  raised  as  to  the  plaintiff's  legal  title 
and  that  a  determination  of  such  issue  may  be  necessary  to  the 
granting  of  th6  ultimate  equitable  relief  to  which  the  plaintiff 
is  entitled,  but  that  in  every  such  instance  the  court  of  equity 
has  absolute  and  complete  jurisdiction  to  determine  such  ques- 
tions, without  the  aid  of  a  jury,  and  to  enter  such  decree  as 
may  be  in  consonance  with  the  rights  of  the  parties^ 

While  the  distinction  in  forms  of  actions  has  been  abolished 
in  this  state,  it  is  only  as  to  form  that  the  abolition  has  oc- 
curred; the  distinction  in  character  is  maintained  as  clearly 
as  ever,  so  that,  while  an  action  may  be  commenced  in  the 
courts  of  this  state  by  filing  a  complaint  containing  a  statement 
of  the  facts  relied  upon  and  without  indicating  whether  the 
action  is  brought  at  law  or  in  equity,  the  court  will  apply  the 
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principles  of  law  or  equity  according  to  the  nature  of  the  action 
itself.  If  this  action  should  be  considered  in  its  essential  char- 
acter as  one  to  quiet  title,  or  to  remove  a  cloud  from  the  title 
of  the  plaintiff  instead  of  an  action  for  an  injunction,  it  would 
nevertheless  be  an  action  in  equity,  and  the  court,  in  its  trial 
and  determination,  would  follow  the  practice  in  equity  and 
apply  equitable  principles  thereto.  Suits  to  quiet  title  and  to 
remove  clouds  from  title  are  among  the  most  numerous  kinds 
of  actions  which  courts  of  chancery  have  heretofore  enter- 
tained. That  an  action  by  a  party  in  possession  to  quiet  his 
title  to  real  estate  is  one  in  equity,  is  amply  attested  by  the 
following  cases:  Mafitle  v.  Noyes,  5  Mont  274;  Mcmtle  v. 
Noyes,  127  U.  S.  348 ;  Doe  v.  Waterloo  Mining  Co.,  43  Fed. 
219-221;  Fitzgerald  v.  Clark,  17  Mont.  100,  139;  Mercer 
Mining  Co,  v.  Freeman,  7  Cal.  317 ;  Castroe  v.  Barry,  79  Cal. 
443;  Hammer  v.  Garfield  Mining  Co.,  130  U.  S.  291-296; 
Bullion-Beck  Co.  v.  Eureka  HUl  Mining  Co.,  11  Pac.  515; 
Del  Monte  Mng.  and  Milling  Co.  v.  Last  Cliance  M.  and  Milling 
Co.,  18  Sup.  Court  Rep.  895 ;  Walrath  v.  Champion  Mining 
Co.,  18  S.  C  Rep.  909;  Waterloo  Mining  Co.  v.  Doe  et  al., 
82  Fed.  45 ;  St  Louis  Mng.  Co.  v.  Montana  Co.,  58  Fed.  129 ; 
Cassidy  v.  Sullivan,  64  Cal.  266;  Harlan  v.  Challen,  110  U.  S. 
15 ;  Grand  Rapids  I.  R.  Co.  et  al.  v.  Sparrow  et  al.,  36  Fed. 
210;  Taber  v.  Cook,  15  Mich.  322;  Larkin  v.  Wilson,  28  Kan- 
sas 513 ;  Harding  v.  Fuller,  144  111.  308 ;  Allen  v.  Ha7iks,  136 
U.  S.  361 ;  Frost  v.  Spitley,  121  U.  S.  556. 

That  the  defendant  in  this  case  is  not  entitled  to  a  trial  by 
jury,  see  the  al)ove  cases ;  also  the  following :  In  re  Burrows, 
7  Pac-  14:8  ;Hopkins  v.  State  Capitol  Co^nmlssion,  16  Cal.  253; 
Weil  v.  Kune,  49  Mo.  158 ;  Brandt  v.  Wheaton,  52  Cal.  430 ; 
Reynolds  v.  Lincoln,  71  Cal.  186;  Benson  v.  Shortwell,  87  Cal. 
60;  Lynch  v.  Metropolitan  Ry.  Co.,  11  L.  R.  A.  287;  Wiggins 
V.  Johnston,  30  L.  R.  A.  754;  State  v.  Saunders,  18  L.  R.  A. 
646;  //a/i  v.  Armstrong,  20  L.  R.  -A.  366. 

Subdivision  6  of  Section  950  of  the  Code  of  Civil  Procedure 
provides  for  the  appointment  of  a  receiver  in  all  other  cases 
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where  receivers  have  been  heretofore  appointed  by  the  usages 
of  the  courts  of  equity  and  means  simply  this:  That  in  all 
cases  in  which  the  courts  have  heretofore,  in  the  exercise  of 
the  general  chancery  powers,  found  it  necessary  or  desirable 
to  appoint  a  receiver  in  order  to  preserve  the  rights  of  the  par- 
ties, or  in  which  thev  mav  hereafter  find  it  necessary  to  exercise 
that  authority,  they  have  a  right  to  appoint  a  receiver.  (Bate- 
man  V.  Supreme  Court,  54  Cal.  289.)  It  is  certainly  more  in 
accord  with  the  principles  of  equity  that  a  receiver  should  be 
appointed  to  mine  the  ore  and  preserve  the  proceeds  for  tho 
party  entitled  thereto,  rather  than  that  an  injunction  should 
be  issued  which  would  effect  an  entire  destruction  of  the  lease- 
hold rights  of  the  plaintiff  Arthur  P.  Heinze,  and  that  he  should 
be  left  to  pursue  an  inadequate  remedy  at  law,  by  means  of  a 
suit  against  the  defendant  seeking  to  recover  the  damages 
which  he  would  sustain  thereby.  (Pomeroy,  Equity  Jur.  Sec. 
1357;  Palmar  v.  Israel,  13  Mont.  213.) 

An  injunction  is  a  necessary'  concomitant  of  an  order  ap- 
pointing a  receiver.  That  a  court,  upon  an  application  for  an 
injunction,  may  appoint  a  receiver,  is  well  established.  (Whit- 
ney V.  Buclcma7i,26  Cal.  448 ;  Halawache  v.  Bowman,  8  X.  W. 
102;  Tregaskis  v.  The  Judge,  11  X.  W.  293.)  Courts  have 
even,  in  cases  where  they  have  granted  injunctions  against 
both  parties  to  an  action,  afterwards  apix)inted  a  receiver  there- 
in, as  the  cases  hereafter  cited  will  show. 

The  authority  of  the  court  to  preserve  the  property,  the  sub- 
ject of  litigation,  pending  the  action  until  final  judgment,  and 
then  apply  it  as  justice  may  require,  is  too  manifest  to  admit 
of  question,  and  such  authority  should  be  exercised  where  it 
appears  there  is  reasonable  ground  to  believe  that  the  plaintiff 
may  reco^^er  and  the  interference  of  the  court  is  necessary  to 
protect  the  rights  of  Arthur  P.  Heinze,  (Crecroft  v.  More- 
head,  67  N.  Car.  422;  ilform  v.  WUlard,  84  N.  Car.  283.) 

The  jurisdiction  exercised  by  a  court  of  equity  in  adminis- 
tering relief  by  the  extraordinary  appointment  of  a  receiver 
pendente  life  is  a  branch  of  their  general  preventive  jurisdic- 
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tion,  being  intended  to  prevent  injury  to  the  thing  in  contro- 
versy and  to  preserve  it  for  the  security  of  all  parties  in  inter- 
est, to  be  disposed  of  as  the  court  may  finally  direct.  (High 
on  Receivers,  Sec.  3;  Deep  River  Gold  Mining  Company  v. 
Fox,  First  Morrison's  Mining  Reports,  296 ;  Parker  v.  Parker, 
82  N.  C.  165.)  This  doctrine  is  also  recognized  by  the  federal 
court  in  the  case  of  Thomas  v.  Natnahala  Marble  and  Talc 
Company,  58  Fed.  485,  where  the  court  said  that  it  was  in 
conformity  to  the  principles  of  equity  as  administered  every- 
where. See  also  Smith  v.  Jones,  101  X.  Car.  360;  Hell  v. 
Taylor  et  al,  22  Cal.  191 ;  Weise  v.  Welsh,  30  K  J.  Eq.  431. 
See  also  the  following  authorities,  which  we  submit  as  support- 
ing the  court's  right  to  make  the  order  appealed  from :  Harris 
V.  Reynolds^  13  Cal.  518;  Reynolds  v.  Harris,  14  Cal.  676; 

Abel  V.  Loihe  et  al.,  17  Cal.  234;  Duncan  v.  Campbeau,  15 

* 

Mich.  414;  Goodale  v.  District  Court,  56  Cal.  26;  High  on 
Receivers,  Sees.  556-558-576;  Pomeroy,  Equity  Jur.,  Sees. 
1331-1333 ;  Orphan  Asylum  v.  McCartee,  Hopkins  Chancery, 
N.  Y.  427;  15  Am.  &  Eng.  Enc.  Law,  p.  605;  High  on  Re- 
ceivers, p.  17 ;  Elk  Ford  Oil  and  Gas  Co.  v.  Foster,  99  Fed. 
495 ;  Smith  on  Receivers,  Sec.  38 ;  Nevada  Sierra  Oil  Co.  v. 
Home  Oil  Co.,  98  Fed.  673 ;  High  on  Receivers,  Sec.  4. 

Under  the  peculiar  circumstances  in  this  case  the  appoint- 
ment of  a  receiver  is  the  only  means  whereby  the  rights  of 
Arthur  P.  Heinze  can  be  preserved  and  protected.  (Appeal  of 
Rankin  et  al.,  16  Atl.  Rep.  82.) 

On  the  question  of  the  practice  of  courts  of  equity  in  the 
matter  of  appointing  receivers,  we  call  the  court's  attention  to 
the  cases  of  the  Butte  &  Boston  Mining  Co.  v.  John  F.  Forbis, 
and  others,  in  the  United  States  Court,  Mnth  Circuit,  District 
of  Montana;  Nevada  Sierra  Oil  Co.  v.  Horns  Oil  Co.,  98  Fed. 
673 ;  Elk  Ford  Oil  &  Gas  Co.  v.  Foster,  99  Fed.  495. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
CJourt. 

This  is  an  appeal  by  the  defendant  from  an  order  of  the 
district  court  of  Silver  Bow  county  made  on  the  16th  day  of 
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May,  1900,  appointing  one  McLaughlin  receiver  of  so  much 
of  the  Nipper  lode  mining  claim  as  lies  west  of  a  plane  drawn 
through  a  point  on  the  north  side  line  of  that  claim  205  feet 
northwesterly  from  the  southeast  corner  of  the  Little  Mina 
lode  mining  claim,  and  parallel  with  the  vertical  planes  of  the 
end  lines  thereof,  together  with  all  the  veins  and  ore  bodies 
belonging  to  that  part  of  the  Xipper,  including  all  extralateral 
rights,  and  authorizing  and  directing  him  to  work  and  mine 
such  part  and  cause  a  reduction  of  the  ores  by  him  extracted 
therefrom.  The  appointment  was  made  on  the  petition  of 
Arthur  P.  Heinze,  one  of  the  plaintiffs,  and  after  the  issues 
were  framed  in  tlie  action. 

The  state  of  the  pleadings  at  the  time  the  petition  was  filed 
was  this :  The  complaint  stated  that  the  plaintiffs,  other  than 
the  Heinzes,  were  the  owners  of  thirty-one  undivideil  thirty- 
sixths  of  the  Nipper  lode  mining  claim;  that  they  had  leased 
to  F.  Augustus  Heinze  their  interest  and  had  agreed  to  sell 
it  to  him  ujwn  the  fulfilling  of  certain  conditions,  and  that 
he  was  entitled  meanwhile  to  mine  the  property;  that  F. 
Augustus  Heinze  assigned  or  sublet  to  Artliur  P.  Heinze,  who, 
at  the  time  the  complaint  was  filed,  was  and  for  a  long  time  has 
been  in  and  entitled  to  the  possession  of  the  interest  mentioned ; 
that  the  defendant  had  wrongfully  entered  into  the  Nipper  lode 
claim  by  means  of  a  shaft  and  underground  workings  and 
had  mined  and  carried  awav  ores  therein  contained,  and  was 
then  so  engaged  and  threatened  to  and,  unless  restrained  by 
the  court,  would  from  day  to  day  continue  to  enter  upon  the 
claim  and  mine,  extract,  and  convert  them  to  its  own  use;  that 
the  claim  is  valuable  almost  entirely  for  the  ores  of  copper, 
gold,  and  silver,  which  it  contains;  that  the  plaintiffs  have  no 
means  of  knowing  the  amount  and  value  of  the  ores  which  had 
already  been  extracted  by  the  defendant,  and  would  be  unable 
to  ascertain  the  amount  and  value  which  the  defendant  would 
take  away  in  the  future  unless  enjoined.  The  relief  prayed 
for  was  an  injunction  against  the  threatened  trespass. 

Bv  answer  the  defendant  admitted  that  it  had  entered  within 
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the  vertical  planes  of  the  houndaries  of  the  Nipper  lode  mining 
claim,  but  denied  that  it  had  removed  or  threatened  to  remove 
any  ore  therefrom,  ailing  that  its  operations  had  been  con- 
fined to  developing  the  vein  so  as  to  determine  the  true  apex 
thereof.  It  denied  the  assignment  or  subletting  to  Arthur  P. 
Heinze,  and  for  an  affirmative  defense  alleged  ownership  of 
the  Little  Mina  lode  claim  adjoining  the  Nipper  on  the  north, 
and  averred  that  it  was  engaged  in  the  prosecution  of  develop- 
ment work  on  the  vein,  the  apex  of  which  is  within  the  Little 
Mina  lode  claim ;  that  the  vein  on  its  dip  so  far  departs  from  the 
perpendicular  as  to  pass  beyond  the  vertical  planes  of  the  south 
side  line  of  the  Little  Mina  lode  claim  and  to  enter  the  Nipper 
claim.  It  alleged  that  it  had  not  entered  within  the  Nipper 
lode  claim  upon  any  vein  which  it  had  not  followed  downward 
on  the  dip  from  its  apex  within  the  Little  Mina.  These  allega- 
tions were  put  in  issue  by  the  replication  filed  September  20, 
1899,  which  seeks  a  decree  quieting  title  in  plaintiffs. 

On  the  5th  day  of  March,  1900,  the  plaintiff  Arthur  P. 
Heinze  filed  his  petition  for  the  appointment  of  a  receiver, 
setting  forth  in  substance  these  alleged  facts:  Under  a  cer- 
tain lease  the  petitioner  is  in  possession  of  an  undivided  thirty- 
one-thirty-six  ths  of  the  Nipper  lode  mining  claim  and 
is  engaged  in  mining  the  ores  from  the  veins  within 
the  claim,  aiid  is  entitled  to  remain  in  possession 
and  mine  and  extract  the  ores  until  the  12th  day 
of  July,  1901,  on  which  day  his  lease  will  expire. 
The  defendant,  asserting  ownership  of  the  Little  Mina  lying 
to  the  north  of  the  Nipper,  has  commenced  an  action  against 
F.  Augustus  Heinze  and  the  Montana  Ore  Purchasing  Com- 
pany, alleging  that  there  is  a  vein  which  has  its  apex  in  the 
Little  Mina  claim  and  which  in  its  downward  course  departs 
into  the  Nipper  claim  and  asserts  that  the  part  of  the  Nipper 
vein  lying  between  vertical  planes,  one  drawn  downward 
through  the  westerly  line  of  the  Little  Mina  and  one  through 
a  point  205  feet  northwesterly  from  the  southeast  corner  of 
the  claim,  measured  along  its  south  line  and  extended  in  their 
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own  direction  to  an  intersection  with  the  Nipper  vein  within 
the  Nipper  claim,  belongs  to  the  defendant  and  is  a  portion 
of  the  vein  which  has  its  apex  in  the  Little  Mina  claim.  The 
assertions  so  made  bv  the  defendant  are  made  in  bad  faith  and 
fraudulently  and  in  collusion  with  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  Company,  the  Butte  & 
Boston  Consolidated  Mining  Company,  the  Anaconda  Copper 
Mining  Company,  the  Colorado  Smelting  &  Mining  Company, 
the  Washoe  Copper  Company,  the  Amalgamated  Copper  Com- 
pany, the  Standard  Oil  Company,  Lewisohn  Bros.,  Marcus 
Daly,  H.  H.  Kodgers  and  others  and  as  a  part  of  the  conspiracy 
entered  into  by  the  defendant  and  the  corporations  and  persons 
mentioned  for  the  purpose  of  preventing  the  owners  of  the 
thirty-one-thirty-sixtlis  interest  in  the  Nipper  lode  claim, 
and  the  petitioner,  from  mining  the  ores  therefrom, 
and  for  the  purpose  and  with  the  intent  by  means 
of  false  testimony  and  affidavits  to  obtain  an  injunc- 
tion preventing  the  piining  of  the  ores,  with  the  inten- 
tion and  for  the  purpose,  and  by  the  means  so  alleged,  the  de- 
fendant is  threatening  to  obtain,  and  "very  likely"  will  obtain, 
an  injunction  against  the  petitioner  enjoining  him  from  min- 
ing the  ores  from  the  Nipper  claim  and  vein  "by  reason  of  the 
said  matters  and  the  means  which  it  and  its  co-conspirators 
will  employ,  and  by  reason  of  the  fact  that  it  is, quite  usual  for 
the  courts  to  grant  an  injunction  where  one  party  claims  that 
another  is  trespassing  upon  a  vein  belonging  to  it,  and  the 
testimony  offered  on  the  hearing  of  an  application  for  an  in- 
junction is  contradictory  or  conflicting;  and  that  said  Parrot 
Silver  &  Copper  Mining  Company  is  now  threatening  to  and 
will,  as  plaintiff  is  informed  and  believes,  within  a  short  time 
institute  an  action  or  proceeding  against  him  for  the  purpose 
of  preventing  him,  by  means  of  a  restraining  order  or  injunc- 
tion, from  mining  or  taking  away  any  of  the  ores  from  said 
portion  of  said  Nipper  vein  lying  between  the  planes  aforesaid; 
and  that  by  reason  of  the  conspiracy  existing  between  said 
Parrot  Silver  &  Copper  Company,  and  the  other  companies 
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and  persons  hereinafter  mentioned,  and  by  reason  of  the  fact 
that  it  and  they  will  procure  witnesses  to  wrongfully,  fraudu- 
lently and  falsely  testify  that  in  their  opinion  the  said  Nipper 
vein  has  its  apex  for  a  portion  of  its  length  in  the  Little  Mina 
claim,  and  by  reason  of  the  fact  that  the  location  and  owner- 
ship of  the  said  Nipper  vein  cannot  be  finally  determined  in 
such  a  proceeding,  and  the  court  may  feel  obliged,  under  its 
rules  of  practice,  to  enjoin  this  plaintiff  from  mining  or  carry- 
ing away  any  of  the  ores  therefrom ;"  if  such  action  be  brought, 
as  petitioner  is  informed  and  believes  it  will  be,  it  caimot  be 
tried  for  several  years,  in  consequence  of  which  the  title  of  the 
owners  of  the  thirty-one-thirty-sixths  in  the  Nipper 
lode  claim  to  the  vein  and  ore  will  be  brought  into 
and  held  in  dispute  by  the  defendant,  and  petitioner 
will  be  enjoined  from  mining  or  carrying  away  any 
of  the  ores  during  the  term  of  his  lease,  whereby  the  lease 
will  be  rendered  valueless  to  him.  The  claims  and  pretenses 
of  the  def endanat  to  the  vein  and  ores  are  without  foundation 
in  right  or  equity  and  are  entirely  fraudulent,  "and  are  put 
forth  and  will  be  maintained,  not  for  the  purpose  of  protecting 
any  right  to  said  property,  but  for  the  purpose  of  irreparably 
injuring  this  plaintiff  and  destroying  his  business  and  busi- 
ness prospects,  so  far  as  it  can,  and  also  in  an  attempt  to  con- 
fiscate and.  acquire  the  property  and  property  rights  of  plain- 
tiff's associates,  and  particularly  of  F.  Augustus  Heinze  and 
the  Montana  Ore  Purchasing  Company  in  the  Butte  district" 
The  Montana  Ore  Purchasing  Company  owiis  several  mines 
and  interests  in  mining  claims  and  is  engaged  in  carrying  on 
a  general  mining  and  smelting  business  in  Silver  Bow  county ; 
and  it  and  the  Johnstown  Mining  Company  are  owners  of  a 
large  smelting  and  reduction  plant  used  for  the  treatment  of 
ores  obtained  from  other  persons.  F.  Augustus  Heinze, 
brother  to  petitioner,  and  petitioner  are  largely  interested  in 
the  Montana  Ore  Purchasing  Company  and  its  affairs.  In 
1897  the  Boston  &  Montana  Consolidated  Copper  &  Silver  Min- 
ing Company,  its  oflBcera  and  agents,  and  Lewisohn  Brothers 
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and  others,  as  petitioner  is  informed  and  believes,  entered  into 
an  unlawful  conspiracy  against  the  plaintiff,  his  brother,  the 
Montana  Ore  Purchasing  Company  and  those  associated  with 
them  in  the  ownership  of  mining  property  and  in  the  business 
of  smelting  and  reducing  ores  in  Silver  Bow  county,  with  the 
purpose  and  intent  and  with  the  express  agreement  and  under^ 
standing  to  bring  numerous  fraudulent  and  unfounded  actions 
against  them  respecting  their  property  and  property  rights, 
and  by  means  of  false  and  fraudulent  statements  and  testi- 
mony to  injure  and  destroy  their  business  reputation  and 
credit,  and  to  prevent  them  from  exercising  and  enjoying  their 
property  and  rights  and  obtain  injunctions  and  harass  and 
annoy  them  with  expensive  litigation.  Thereafter  the  Butte 
&  Boston  Consolidated  Mining  Company,  its  oflBcers  and  agents, 
joined  in  the  conspiracy  for  the  purposes  mentioned,  and  for 
the  further  purpose  of  obtaining  the  property  of  the  Montana 
Ore  Purchasing  Company  and  the  Heinzes  at  a  great  sacrifice 
and  irreparable  loes  to  them.  The  Boston  &  Montana  Consoli- 
dated Copper  &  Silver  Mining  Company  and  its  coconspira- 
tors have  continuously  and  in  pursuit  of  the  conspiracy  brought 
numerous  unfounded  actions  against  the  Montana  Ore  Pur- 
chasing Company  and  the  Heinzes,  and  have  obtained  injunc- 
tions against  them  preventing  them  from  mining  the  ores  from 
their  property,  and  many  of  the  actions  are  still  pending  and 
cannot  be  finally  determined  for  a  long  time.  In  pursuit  of  the 
said  purpose  and  in  the  execution  of  the  conspiracy  the  com- 
panies named,  their  officers,  agents,  and  representatives,  have 
published  false  and  malicious  charges  against  the  Montana 
Ore  Purchasing  Company,  its  officers  and  agents,  and  against 
the  Heinzes  touching  their  integrity  and  business  dealings 
and  affecting  their  business  and  financial  standing,  designed 
to  bring  them  into  disrepute  and  to  accomplish  their  Imsiness 
failure  and  ruin.  Marcus  Daly  of  the  Anaconda  Copper  Min- 
ing Company,  Rodgers  and  Rockefeller  of  the  Standard  Oil 
Company,  and  others,  have,  as  the  petitioner  is  informed  and 
believes,  formed  a  trust  between  the  Anaconda  Copper  Mining 
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Company,  the  Washoe  Copper  Company,  the  defendant  Parrot 
Silver  &  Copper  Mining  Company,  and  the  Colorado  Smelting 
&  Mining  Company  for  the  purpose  of  controlling  the  mining 
and  reduction  of  ores  in  Silver  Bow  county,  and  acquiring  and 
controlling  the  ownership  of  the  valuable  mining  properties 
situated  therein,  and  have  caused  to  be  formed  a  trust  corpora- 
tion  called  the  Amalgamated  Copper  Company,  under  the  laws 
of  the  state  of  New  Jersey,  which  corporation  was  so  organized 
for  the  purpose  of  avoiding  any  supervision  and  control  of  the 
same  by  the  state  of  Montana,  and  so  that  it  might  claim  not 
to  be  governed  by  the  laws  of  Montana.    As  plaintiff  is  informed 
and  believes,  one  of  the  purposes  of  the  Amalgamated  Copper 
Company  is  to  have  the  Washoe,  Parrot,  Colorado  and  Ana- 
conda Companies,  and  their  properties  and  property  rights  ia 
Montana,  transferred  to  it  or  to  have  the  stock  of  these  corpo- 
rations transferred  to  it  and  owned  and  controlled  by  it;  and 
as  plaintiff  is  informed  and  believes,  Daly,  Rodgers,  and  Rocke- 
feller own  a  majority  of  the  capital  stock  of  the  Amalgamated 
Copper  Company    and  control  the  corporation,  and  also  own 
a  large  majority  of  the  capital  stock  of  the  Anaconda  Copper 
Mining  Company,  the  Washoe  Copper  Company,  the  Colorado 
Smelting  &  Mining  Company,  and  the  defendant,  and  control 
and  direct  the  affairs  and  policies  of  all  these  companies.    It  is 
the  intention  and  purpose  of  the  Amalgamated  Copper  Com- 
pany and  of  Daly,  Rodgers,  and  Rockefeller,  and  their  associ- 
ates, as  soon  as  the  same  can  be  done,  to  have  all  of  the  property 
of  the  companies  named  transferred  to  the  Amalgamated  Cop- 
per Company,  and  have  such  corporations  wound  up  and  dis- 
solved.    The  policy  and  business  management  of  the  Boston 
&  Montana  Consolidated  Copper  &  Silver  Mining  Company 
and  the  Butte  &  Boston  Consolidated  Mining  Company,  as 
petitioner  is  informed  and  believes,  were  largely  dictated  and 
controlled  by  the  Amalgamated  Copper  Company,  its  officers, 
agents,  and  representatives,  and  Daly,  Rodgers,  and  Rockefeller, 
with  the  understanding  between  the  persons  named  and  the 
officers  and  represet^tives  of  the  corporations,  that  each  and 
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all  of  them  shall  and  will  use  all  means  which  may  be  employed 
to  that  end  to  prevent  the  Montana  Ore  Purchasing  Company 
and  the  Heinzes,  and  those  associated  with  them,  from  carrying 
on  the  business  of  mining  and  reducing  ores  in  Silver  Bow 
county,  and  to  burden  and  harass  them  with  all  manner  of  suits 
based  upon  pretended  claims  and  to  acquire  all  of  their  mining 
properties  and  mining  rights,  and  their  reduction  and  smelting 
plants  to  the  end  that  the  persons  and  corporations  named 
shall  be  the  owners  and  operators  of  all  mining  claims  and 
smelting  and  reduction  plants  in  the  county,  and  that  they  may 
thereby  be  able  to  control  the  production  of  valuable  ores  and 
dictate  and  determine  the  wages  which  shall  be  paid  for  labor 
and  the  price  of  all  supplies  and  merchandise  and  as  well 
be  able  to  influence  the  price  of  copper.  These  corporations 
and  persons  have  imited  in  the  unlawful  conspiracy  againat 
the  Montana  Ore  Purchasing  Company  and  the  Heinzes  and 
those  associated  with  them,  and  are  engaged  in  doing  every- 
thing possible  to  effect  their  purposes.  Within  the  last  two 
•years  the  Montana  Ore  Purchasing  Company  and  the  Heinzes 
and  those  associated  with  them  have  expended  about  $1,600,- 
000  in  the  purchase  of  mining  properties  in  Silver  Bow  county 
and  in  their  endeavors  to  develop  theretofore  undeveloped  ore 
bodies  and  in  attempting  to  protect  their  rights  to  their  prop- 
erties. In  almost  every  instance  in  which  the  petitioner  and 
his  associates  have  become  the  owners  of  mining  property  and 
have  undertaken  to  develop  the  ore  bodies  therein  and  to  ex- 
tract and  reduce  them,  some  of  the  corporations  named  or  their 
representatives  or  agents  have  laid  false  and  fraudulent  claims 
thereto  for  the  purpose  of  preventing  the  carrying  on  of  the 
mining  business  and  the  extraction  and  reduction  of  the  ores 
therefrom ;  and  in  instances  where  the  petitioner  or  his  associ- 
ates, or  the  Montana  Ore  Purchasing  Company,  have  had  the 
apex  or  apexes  of  veins  within  their  own  claims  it  has  been 
falsely  and  fraudulently  asserted  and  pretended  by  some  of 
the  companies  mentioned,  or  by  their  representatives,  that  such 
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mining  claims  had  no  extralateral  rights  and  that  the  owners 
could  not  fallow  such  veins  on  their  dip  beyond  planes  drawn 
downward  through  the  vertical  boundaries;  and  where  the 
veins  apex  in  such  claims  and  ores  in  any  considerable  quantity 
were  found  within  the  surface  boundaries  it  has  been  fraudu- 
lently claimed  that  the  veins  do  not  apex  in  such  claims  but 
that  they  have  their  apex  in  some  ground  or  claim  alleged  to  be 
owned  by  some  of  the  corporations,  and  that  the  ore  bodies 
within  the  mining  ground  of  the  petitioner  or  those  associated 
with  him  do  not  belong  thereto.  These  false  and  fraudulent 
claims  have  been  made  in  furtherance  of  the  conspiracy ;  and 
by  means  of  false  and  fraudulent  testimony  submitted  in  sup- 
port thereof  and  which  could  not  be  detected  by  the  court  or 
judge  to  whom  it  was  presented,  and  which  could  not,  at  the 
time,  with  absolute  certainty  and  conclusiveness  be  shown  by 
the  petitioner  and  those  associated  with  him  to  be  false  or  with- 
out any  foundation  in  fact,  the  conspirators  have  obtained 
injimctions  against  the  petitioner,  or  those  associated  with  him, 
preventing  such  ores  from  being  mined,  and  when  the  peti- 
tioner or  those  associated  with  him  have  succeeded  in  estab- 
lishing the  invalidity  of  an  injunction  against  them  issued  out 
of  one  court,  the  conspirators  have  almost  immediately  applied 
for  an  injunction  in  a  different  court-  on  the  same  or  other  pre- 
tenses made  regarding  the  same  matter.  The  defendant,  the 
Washoe  Company,  and  the  Anaconda  Company  are  particularly 
conspiring  against  the  petitioner  uplawfully  to  prevent  him 
from  mining  ores  belonging  to  said  interest  in  the  Nipper  lode 
claim  and  to  prevent  the  owners  of  an  undivided 
thirty-one-thirty-sixths  interest  from  having  any  enjoy- 
ment of  their  property  therein.  The  petitioner  then 
pleads  matter  intended  to  exhibit  the  existence  of 
the  conspiracy  in  so  far  as  the  defendant,  the  Washoe  Copper 
Company  and  the  Anaconda  Copper  Mining  Company  are 
concerned.  Petitioner's  lease  is  verv  valuable  and  the  amount 
and  value  of  the  ore  which  he  can  have  mined  and  reduced  from 
the  Xipper  lode  claim,  unless  enjoined,  cannot  be  ascertained^ 
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and  if  he  is  restrained  the  lease  will  be  valueless.  In  case  an 
injunction  should  be  obtained  by  *he  defendant  against  him, 
his  only  remedy  against  it,  as  he  is  informed  and  believes, 
would  be  upon  such  bond  as  the  court  would  require  on  grant- 
ing the  injunction,  and  such  bond  and  the  remedy  thereon 
would  be  entirely  inadequate  for  his  protection  and  he  would 
be  irreparably  damaged.  The  ores  in  the  Nipper  claim  are 
largely  copper,  which  has  the  very  high  price  at  the  present 
time  of  about  16  cents  per  pound, — about  S  cents  per  pound 
more  than  it  had  sold  for  for  some  years  prior  to  1899,  and 
there  is  a  very  gi*eat  likelihood  that  the  price  of  cop]r»er  will 
decline  in  the  future  and  will  perhaps  in  the  next  year  or  so 
fall  to  11  cents  a  pound  or  less.  The  petitioner  is  at  present 
extracting  large  amounts  of  ore  from  the  part  of  the  Nipper 
vein  which  is  claimed  by  the  defendant,  and  will  in  a  short  time 
be  able  to  mine  in  the  neighborhood  of  400  tons  a  da\  from  the 
t-ein  which  the  defendant  is  asserting  title  to  and  is  threatening 
to  enjoin  him  from  mining,  and  if  enjoined  he  will  suffer  the 
loss  of  the  profit  which  he  will  make  in  such  mining  of  at  least 
$6,000  per  day.  A  large  hoisting  plant  and  machinery  is  upon 
the  Nipper  lode  claim  and  extensive  underground  woricings  are 
therein,  and  a  large  number  of  men  are  employed  as  mioers 
by  the  petitioner ;  if  he  is  enjoined  from  mining  the  ores,  it  will 
result  in  a  large  number  of  men  being  thrown  out  of  employ- 
ment, and  the  Nipper  lode  claim  and  its  equipment  remaining 
idle  for  a  long  time.  In  order  to  protect  the  rights  of  the  pe- 
titioner as  against  the  defendant  and  those  acting  in  aid  and 
assistance  of  it,  necessity  exists  for  the  appointment  of  a  re- 
ceiver with  the  powers  which  were  afterwards  conferred  upon 
him  by  the  order  of  appointment  • 

The  defendant  sought  to  purge  the  petition  of  matter  which 
it  asserted  to  be  immaterial,  but  the  motion  in  that  behalf  was 
denied.  A  demurrer  to  the  petition  was  also  overruled.  To 
the  petition  the  defendant  answered.  It  admits  that  the  de- 
fendant intended  to  bring  suit  against  the  petitioner,  and  avers 
that  by  an  amended  complaint  in  the  action  instituted  by  the 
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defendant  against  the  Montana  Ore  Purchasing  Company  and 
F.  Augustus  Heinze,  referred  to  in  the  petition,  the  petitioner 
had  been  made  a  party  defendant,  and  an  application  for  an 
injunction  has  been  made  and  a  restraining  order  issued.  The 
defendant,  while  admitting  that  a  friendly  feeling  existed  be- 
tween the  companies  named  as  co-conspirators  with  it,  and  that 
the  Heinzes  and  the  Montana  Ore  Purchasing  Company  are 
the  conmaon  enemies  of  these  corporations,  denied  all  allega- 
tions of  fraud,  conspiracy,  and  bad  faith.  The  allegations  con- 
cerning the  business  of  the  Montana  Ore  Purchasing  Company 
and  the  Johnstown  Mining  Company  and  the  relation  of  the 
petitioner  and  the  Heinzes  to  them  were  admitted,  as  was  also 
the  allegation  concerning  the  pendency  of  a  large  number  of 
suits  between  them  and  the  Boston  &  Montana  and  the  Butte 
&  Boston  Companies.  The  organization  of  the  Amalgamated 
Copper  Company  was  admitted,  and  that  Daly,  Rodgers,  and 
Rockefeller  are  interested  in  it  was  likewise  admitted.  Ad- 
mission was  made  that  the  Nipper  vein  enters  into  the  Oden 
lode  mining  claim  on  its  dip  and  passes  into  it  on  its  strike, 
and  that  the  Washoe  Company  had  obtained  an  injunction 
and  that  the  action  had  not  been  tried ;  also  that  the  Anaconda 
Copper  Company  was  prosecuting  some  work  within  the  Nip- 
per claim.  The  present  price  of  copper  as  averred  in  the  peti- 
tion was  admitted.  The  existence  of  the  hoisting  plant  and 
machinery  on  the  Nipper,  and  that  men  are  employed  in  carry- 
ing on  mining  operations  thereon  were  admitted.  The  other 
allegations  of  the  petition  were  denied.  A  replication  wa? 
filed.  It  is  not  necessary  further  to  set  forth  the  pleadings 
on  the  application  for  the  appointment  of  a  receiver,  as  the 
foregoing  synopsis  contains  all  that  is  necessary  t/>  be  stated 
in  order  that  the  positions  of  the  respective  parties  may  be 
understood.  After  a  hearing  the  court  made  the  order  appealed 
from. 

1.  The  fundamental,  or,  at  least,  the  principal,  issue  pre- 
sented by  the  pleadings  in  the  action  wherein  the  receiver  wa? 
appointed  is  whether  the  legal  title  to  the  vein  in  controversy 
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is  in  the  plaintiffs  or  in  the  defendant, — ^that  is  to  say,  the  right 
to  the  relief  by  the  remedy  of  injunction  must  under  the  plead- 
ings depend  upon  the  establishment  of  the  legal  title.  Eacb 
party  asserts  the  legal  title  as  the  basis  of  his  cause  of  action 
or  defensa  Counsel  for  the  defendant  argue  that  since  the 
asserted  rights  of  the  parties  rest  upon  alleged  legal,  as  distin- 
guished from  equitable,  titles,  a  receiver  ought  not  tohave  been 
appointed,  whatever  showing  of  merit  the  application  may  other- 
wise have  had, — this  upon  the  theory  that  where  the  principal 
question'  is  as  to  a  legal  right  or  title,  chancery  is  without 
jurisdiction  to  appoint  a  receiver,  no  matter  what  equity 
may  be  disclosed.  Whether  or  not  the  position  of  the  defendant 
be  correct  we  need  not  decide  upon  this  appeal,  preferring  tc 
reserve  the  question  and  to  dispose  of  the  case  upon  other 
grounds.  For  the  same  reasons  we  reserve  the  questions 
whether  or  not  the  motion  and  the  demurrer  addressed  to  the 
petition  were  well  interposed,  and  the  question  whether  the 
assignments  of  the  leases  imder  which  the  petitioner  asserts 
his  rights  were  proved  by  the  best  evidence.  We  are  inclined 
to  the  opinion  that  the  petition  for  the  appointment  of  the  re- 
ceiver is  lacking  in  substance,  but  not  being  satisfied  of  its 
insufficiency,  we  do  not  pass  upon  that  question. 

2.  We  do  not  pause  to  consider  what  would  have  been  the 
duty  of  the  court  below  had  the  allegations  of  the  petition  been 
proved  or  substantial  evidence  adduced  tending  to  prove  them. 
In  making  the  order  appealed  from  the  court  below  erred. 
Succinctly  stated  the  alleged  facts  upon  which  it  is  sought  to 
obtain  the  appointment  of  a  receiver  are  these:  The  action  was 
brought  to  obtain  an  injunction  restraining  the  defendant  from 
committing  continuing  trespasses  upcn  the  Nipper  lode  claim. 
At  the  time  the  action  was  commenced  and  also  when  the  peti- 
tion was  filed,  the  petitioner — one  of  the  plaintiffs — ^waa  in 
possession  of  the  property  the  title  to  which  is  in  dispute. 
What^^ver  ricrht  he  has  to  the  property  arises  from  the  terms 
of  tlie  lease  expiring  on  July  12,  1901.  The  defendant  intends 
presently  to  bring  an  action  against  the  i)etitioner  in  which  it 
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will  seek  to  restrain  him  from  mining  the  vein  in  controversy ; 
in  support  of  its  application  for  an  injunction  it  will  procure, 
witnesses  wrongfully,  falsely,  and  fraudulently  to  testify  that, 
in  their  opinion,  the  vein  has  its  apex  for  a  part  of  its  length 
in  the  Little  Mina  lode  claim,  owned  by  the  defendant,  and 
that  the  vein  passes  upon  its  dip  into  the  Nipper  lode  claim. 
Bv  such  character  cf  evidence  it  will  likely  succeed  in  deceiv- 
ing  the  district  court  of  Silver  Bow  county,  where  the  present 
action  is  pending,  and  procure  from  that  court,  or  one  of  its 
judges,  an  injunction.  The  defendant  knows  the  apex  is  not 
within  the  Little  Mina  lode  claim  and  will  seek  to  obtain  the 
injunction  in  bad  faith  for  the  purpose  of  harassing  the  j^etl- 
tioner  and  his  associates  and  destroying  their  business, — all 
of  which  will  be  done  in  pursuance  of  an  unlawful  conspiracy 
entered  into  bv  the  defendant  and  others  with  the  view  of 
accomplishing  that  end.  The  petitioner's  lease  will  expire  on 
July  12,  1901,  and  if  defendant  succeeds  in  obtaining  an  inter- 
locutory injunction  the  lease  will  be  valueless  to  the  petitioner, 
unless  a  receiver  be  appointed,  for  the  reason  that  a  final  trial 
upon  the  merits  cannot  be  had  until  after  his  right  to  mine  will 
have  ceased.  Unless  a  receiver  be  appointed  during  the  life- 
time of  the  lease  the  petitioner  will  lose  at  least  $6,000  a  day, 
the  profits  he  would  make  if  not  enjoined.  In  case  he  is 
enjoined  his  only  remedy  would  be  an  action  upon  such  bond 
as  the  court  might  require  upon  the  granting  of  an  injunction, 
which  bond  would  be  inadequate  for  his  protection  and  difficulty 
would  be  experienced  of  estimating  and  proving  the  amount 
of  the  damages  he  would  suffer.  The  present  price  of  copper 
is  16  cents  a  pound,  being  5  cents  more  than  copper  has  sold 
for  during  some  years  prior  to  1899,  and  there  is  a  likelihood 
that  the  price  will  decline  and  perhaps  next  year  will  fall  to 
11  cents  or  less. 

The  allegations  concerning  the  existence  of  an  unlawful  con- 
spiracy are  without  substantial  support  in  the  evidence.  For 
the  like  reason  the  charge  that  the  defendant  would  support 
its  application  for  an  injunction  against  the  petitioner  by  false 
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and  fraudulent  testimony  must  be  disregarded.  Neither  does 
the  evidence  tend  to  prove  that  the  defendant  knows  the  apex 
is  not  within  the  Little  Mina  lode  claim, — on  the  contrary, 
there  was  evidence  tending  to  establish  the  existence  of  the  apex 
within  that  claim.  These  allegations  must  therefore  be  disre- 
garded. Having  eliminated  these,  what  were  the  facts  which 
the  district  court  considered  sufficient  to  warrant  the  appoint- 
ment  of  a  receiver  to  work  the  vein  in*  controversy  ?  The  plain- 
tiffs, including  the  petitioner,  had  by  an  interlocutory  injunc- 
tion restrained  the  defendant  from  mining  the  vein;  the  de* 
fendant  then  sued  the  plaintiffs  and  obtained  a  restraining 
order  against  them.  The  petitioner  was  in  possession  under  a 
lease  which  will  expire  on  July  12th  next.  Except  for  the 
restraining  order  he  would  be  able  to  operate  the  property  ab 
a  profit  of  not  less  than  $6,000  a  day  so  long  as  copper  is  sell- 
ing at  the  present  prica  The  bond  or  undertaking  required 
which  will  be  required  of  the  defendant  on  the  granting  of  the 
restraining  order  or  injunction  will  not  afford  the  petitionei 
adequate  protection,  and  the  damages  he  will  suffer  by  reason 
of  such  injunction  will  be  difficult  of  ascertainment  and  proof. 
With  respect  to  the  bond  or  undertaking,  suffice  it  to  say  that 
presiunptively  the  court  below,  or  its  judge,  required  and  will 
require  when  the  occasion  demands,  of  the  defendant  a  bond 
or  undertaking  sufficient  in  all  respects  to  protect  the  petitioner 
from  any  loss  occasioned  by  the  injunction.  The  assertion  thai, 
in  the  event  the  vein  should  remain  unworked  during  the  term 
of  the  lease  and  it  should  ultimately  be  determined  that  the 
petitioner  had  been  entitled  to  mine,  difficulty  would  be  experi- 
enced in  ascertaining  and  proving  the  amount  of  damages  suf- 
fered by  the  petitioner  on  account  of  his  inability,  in  conse- 
quence of  the  injunction,  to  work  the  property  under  his  lease^ 
may  likewise  be  disregarded,  for  it  is  hardly  necessary  to  ob- 
serve that  equity  will  not  appoint  a  receiver  because  the  amount 
of  damages  for  thfe  injury  which  may  be  caused  by  an  injunc- 
tion is  difficult  of  ascertainment  and  proof. 

Unless  the  case  falls  within  the  provisions  of  Subdivision 
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6  of  Section  960  of  the  CJode  of  Civil  Procedure,  the  receiver 
should  not  have  been  appointed.  By  that  subdivision  courts 
may  appoint  receivers  in  all  cases  ^  Vhere  receivers  have  hereto- 
fore been  appointed  by  the  usages  of  courts  of  equity."  Has 
it  been  the  usage  to  appoint  receivers  in  a  case  like  the  one  at 
bar  ?  Is  thoFe  any  principle  or  doctrine  in  equity  which  justi- 
fies the  appointment?  Argument  would  seem  needless,  for  it 
is  plain  that  these  two  questions  must  be  answered  in  the  nega- 
tive. The  power  to  appoint  a  receiver  is  to  be  exercised  spar- 
ingly and  not  as  of  course.  A  strong  showing  should  be  made^ 
and  even  then  the  authority  must  be  exercised  with  conserva 
tism  and  caution.  *'The  object  of  the  exercise  of  the  summary 
and  extraordinary  remedy  of  appointing  a  receiver  is  primarily 
to  protect  the  subject-matter  of  the  controversy  from  removal, 
waste  or  injury  during  the  progress  of  the  action,  and  to  pre- 
serve it  intact  for  final  disposition  by  the  court  according  to  the 
rights  and  priorities  of  the  parties  entitled.  It  is  particularly 
serviceable  when  there  is  danger  that  the  subject-matter  may 
be  wasted  or  destroyed,  impaired,  injured  or  removed  during 
the  progress  of  the  suit  The  object  is  to  secure  the  fund  for  the 
party  found,  upon  final  hearing  to  be  entitled,  and  to  produce 
as  little  prejudice  as  possible  to  any  of  those  concerned.  When 
one  party  has  a  clear  right  to  the  possession  of  property,  and 
when  the  dispute  is  as  to  the  title  only,  the  court  is  always  slow 
to  disturb  the  possession.  Being  a  power  which  practically 
deprives  the  rightful  owners,  as  well  as  unlawful  claimants, 
of  the  possession  of  property,  and  it  being  necessary,  to  its  use- 
fulness and  value  as  a  reiaedy  that  it  be  exercised  in  a  per 
emptory  way  and  without  a  full  and  final  hearing  upon  the 
merits,  it  is  to  be  resorted  to  with  unusual  caution,  and  only 
for  preventing  ^manifest  wrong  imminently  impending,'  or 
where  the  case  clearly  shows  that  the  complaining  party  would 
be  in  danger  of  suffering  irreparable  loss  if  it  were  refused. '^ 
(Beach  on  Receivers,  Sec.  47.)  For  a  court  to  seize  the  corpus 
of  the  property  before  a  decision  adjudging  the  title  to  be  in  one 
of  the  parties   and  intrust  it  to  a  receiver,  however  honest  and 
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capable  he  may  be,  to  await  the  final  determination  of  the  suit, 
is  often  in  effect  the  levy  of  an  execution  in  limine;  and  espec- 
ially is  this  true  when  the  receiver  is  commanded  to  remove 
from  the  property  that  which  constitutes  its  value.  No  matter 
how  erroneous  such  an  order  may  be,  if  the  court  had  jurisdic- 
tion  to  make  the  appointment,  the  property  is  liable  for  the 
debts  incurred  by  the  receiver.  The  party  in  whom  the  title 
is  ultimately  declared  may  have  decided  to  permit  his  property 
to  remain  unworked,  or  he  may  have  decided  to  mine  it  in  a 
particular  fashion;  the  receiver  is  not  his  agent  but  the  arm 
of  the  court  over  which  he  can  have  no  control.  In  the  case  at 
bar  the  petitioner  was  in  possession.  The  injunction,  if  con- 
tinued in  force^  would  preserve  the  property  until  the  rights 
of  the  parties  could  be  decided.  To  appoint  a  receiver,  in  an 
action  for  an  injunction  against  trespasses,  with  power  to  take 
away  the  very  substance  of  the  estate,  on  the  ground  that  the 
defendant  will  enjoin  or  has  enjoined  the  plaintiff  in  possession 
from  extracting  ore  from  the  property,  accords  neither  with 
the  usages  nor  principles  of  courts  of  equity.  Except  in  North 
Carolina  (Deep  River  Gold  Mining  Co.Y.FoXy4:  Iredell's  Equity 
61,  1  Morrison's  Mining  Reports  296;  Parker  v.  Parker,  82 
North  Carolina  165 ;  Thomas  v.  Nantahala  Marble  &  Talc  Co., 
7  C.  C.  A.  330,  58  Federal  Reporter  485)  where  the  courts 
seem  to  base  their  decisions  upon  the  uncertain,  unstable,  and 
dangerous  ground  of  "public  policy," — sometimes  a  solid  foun- 
dation, but  not  infrequently  a  judicial  quicksand, — ^the  prime 
purpose  oi  a  receivership  is  to  take  the  property  from  the  pos- 
session of  one  of  the  parties  at  the  instance  of  the  other  (or  to 
take  it  when  not  in  tlie  possession  of  either)  and  hold  it  in  the 
custody  of  the  law  for  preservation  and  protection  pending  the 
suit.  The  party  in  possession  and  asserting  title  may  not  of 
his  own  volition  yield  or  surrender  the  possession  to  the  court 
for  operation  by  it  of  the  property  despite  the  objection  of  the 
party  asserting  title  thereto.  There  may  be  exceptions  to  this 
rule,  but  the  case  before  us  is  not  one  of  them.  The  case  of 
Nevada  Sierra  Oil  Company  v.  Home  Oil  Company  (C.  C.) 
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98  Federal  Reporter,  673,  does  not  conflict  with  the  view  which 
we  have  expressed,  for  in  that  case  a  receiver  was  appointed 
to  perform  the  annual  work  required  by  the  statutes  of  the 
United  States  upon  an  unpatented  mining  claim,  to  the  end 
that  the  possessory  title  be  preserved  for  the  benefit  of  the  party 
who  should  ultimately  be  adjudged  entitled  to  it;  in  that  case 
it  was  held  also  that  an  injunction  ought  not  to  issue  for  the 
reason  that  if  issued  the  reeult  would  necessarily  be  the  drain- 
ing of  a  large  part  of  the  oil  from  the  land  in  controversy  by 
those  operating  the  adjoining  territory.  Kor  is  Elk  Fork  Oil 
and  Gas  Company  v.  Foster,  99  Federal  Reporter,  495,  in 
point.  There,  as  here,  the  title  was  in  dispute ;  but  all  parties 
admitted  the  necessity  of  operating  the  property  containing  oil 
and  gas  wells;  unless  a  receiver  was  appointed  to  take  charge 
and  operate  the  property,  the  oil  and  gas  would  escape  and  be 
lost;  whereas  in  the  case  at  bar  the  ores  would  remain  in  the 
bowels  of  the  earth  without  change  in  character  or  diminution 
in  value  during  the  pendency  of  the  litigation.  Bigbee  v. 
Summerour,  101  Geoi^a,  201,  28  South  Eastern  Reporter, 
642,  is  in  many  respects  similar  to  the  present  case.  Thero 
the  plaintiff  sought  an  injunction  to  restrain  the  defendant 
from  the  commission  of  a  trespass  by  mining  for  gold  upon  a 
parcel  of  land  of  which  the  defendant  was  in  possession  and 
asserting  his  right  to  extract  the  gold  therefrom  under  a  lease 
or  license  from  the  plaintiff.  The  court  granted  a  temporary 
restraining  order  against  the  defendant,  who  then  procured  the 
appointment  of  a  receiver  to  work  the  mine,  stope  out  the  levels 
already  run,  beat  out  the  gold  and  hold  the  proceeds.  The 
court  said:  "The  right  to  work  this  particular  mine  was  the 
real  subject  of  the  litigation.  If  the  plaintiff  had  given  to  the 
defendant  no  license  to  mine  in  the  shaft  upon  his  land,  then 
the  right  did  not  exist  in  him,  and  the  plaintiff  was  entitled 
to  have  his  property  remain  as  it  was  at  the  time  defendants 
were  enjoined;  and  to  deprive  him  of  this  substantial  right 
might  have  resulted  in  great  damage  to  him.  Courts  are  not 
at  liberty  through  receivers  to  seize  the  property  of  solvent 
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persons;  who  have  substantial  rights  which  they  are  seeking  to 
enforce  through  judicial  instrumentality.  A  receiver  should 
be  appointed  only  in  cases  of  extreme  necessity,  and  then  only 
when  his  appointment  is  necessary  to  the  preservation  of  the 
thing  or  right  in  controversy.  Courts  may  not  determine  in 
limine,  upon  an  application  for  the  appointment  of  a  receiver, 
the  question  of  possession  as  between  adverse  claimants,  and 
should  move  with  extreme  caution  when  they  are  invited  by 
one  of  the  parties  to  embark  property  seized  by  them  throu^ 
their  receivers  in  industrial  enterprises,  and  expose  it  to  the 
hazard  incident  to  the  conduct  of  such  a  business.  The  circum- 
stances of  the  present  case  well  illustrate  the  doctrine  which  wo 
would  her©  inculcate.  The  court  seized  tliis  property,  directed  the 
receiver  to  go  into  the  mining  business, — confessedly  one  of  the 
most  hazardous  in  which  any  man  can  engage.  Suppose,  as 
the  result  of  his  operations,  he  had  demonstrated  that  there  was 
little  gold  in  the  mine,  except  such  as  had  already  been  taken 
out,  and  had  fallen  far  short  of  realizing  a  sufficient  fund  to 
defray  the  expenses  of  the  business  venture;  what  would  have 
been  the  position  of  the  plaintiff,  who,  in  the  first  instance^ 
appealed  to  the  court  for  his  protection  ?  His  mine  would  have 
been  destroyed.  He  would  have  been  liable  to  be  taxed  the  costs 
of  the  receivership,  with  the  probability  of  having  the  expense 
of  this  business  experiment  shared  by  an  insolvent  adversary. 
We  do  not  mean  to  intimate  that  cases  may  not  arise  in  which, 
in  the  exercise  of  a  wise  discretion,  a  circuit  judge  would  be 
authorized  to  appoint  a  receiver,  and  direct  him  to  continue 
the  conduct  of  a  business  in  which  the  defendant  was  engaged 
at  the  time  his  property  was  seized ;  but  we  do  mean  to  say  that 
such  a  course  can  only  be  justified  when  it  is  absolutely  necea- 
sary  to  the  preservation  of  the  rights  of  the  parties,  it  being 
borne  in  mind  that  preservation  of  the  property  is  the  purpose 
for  which  a  receiver  is  primarily  appointed,  and  that  a  judicial 
administration  through  him  of  an  estate  seized  by  the  court, 
though  the  final,  is  nevertheless,  a  secondary  consideration. 
Necessarily  these  matters  are  largely  within  the  discretion  of 
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the  trial  judge,  but  at  last  it  becomes  a  question  of  law  whether 
the  court  can  lawfully  embark  property  seized  by  it  in  an  in- 
dustrial enterprise;  and  the  exercise  of  this  power  depends 
upon  how  far  such  conduct  may  be  fairly  necessary  to  the 
preservation  of  the  existing  status,  taking  into  consideration  the 
character  of  the  property,  the  uses  to  which  it  may  be  applied, 
and  how  far  and  to  what  extent  use  may  be  necessary  to  its 
preservation.  So  far  as  we  are  enabled  to  do  so  by  judicial 
utterance,  we  are  disposed  to  discourage  the  practice,  at  the 
present  day  too  prevalent  in  the  chancery  courts,  of  undertak- 
ing to  employ  the  judicial  machinery  in  the  conduct  of  com- 
mercial and  manufacturing  enterprises,  the  control  of  which 
should  be  more  properly  committed  to  private  hands."  These 
observations,  as  well  as  the  doctrine  announced,  w^e  approve. 

So  far  as  the  receivership  is  concerned  the  petitioner  occu- 
pies no  better  position  than  the  owner  of  the  fee.  As  lessee  he 
was  no  more  entitled  to  have  a  receiver  appointed  than  was 
the  owner.  His  estate  is  one  for  years,  carved  out  of  the  free- 
hold. If  the  owner  of  the  greater  estate  was  not  entitled  to 
have  a  receiver  appointed — and  in  the  circumstances  disclosed 
by  the  record  he  certainly  was  not — the  tenant  for  years  was 
not  so  entitled.  Xo  sound  reason  is  suggested  why  the  peti- 
tioner ought  to  be  declared  to  have  rights  touching  the  appoint- 
ment of  a  receiver  when,  upon  practically  the  same  ultimate 
facts,  his  landlord  would  not  have  them.  To  hold  that  the 
tenant  possesses  such  rights  would  be  to  decide  that,  although 
the  owner  of  a  mining  claim  in  possession  of  the  vein  therein 
the  title  to  which  is  in  controversy,  could  not  procure  the  ap- 
pointment of  a  receiver,  he  might  lease  it  for  a  period  of  time 
expiring  prior  to  the  day  on  which  a  final  trial  of  the  issue 
could  be  had,  and  thereby  enable  the  lessee  to  obtain  for  him- 
self, or  for  the  owner,  the  relief  which  equity  would  refuse  to 
the  owner  of  the  fee  were  he  himself  applying  for  a  receiver. 
Such  a  distinction  between  the  right  of  the  owner  and  the  right 
of  the  lessee  does  not  exist. 

In  this  opinion  we  have  merely  outlined  the  grounds  upon 
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which  the  order  must  be  reversed.  Press  of  other  matters  and 
the  desire  as  promptly  as  may  be  to  remedy  as  far  as  we  can 
the  error  committed    prevent  us  from  elaborating  our  views. 

The  order  appointing  a  receiver  is  reversed  and  the  cause  is 
remanded.    The  remittitur  will  issue  forthwith. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly:     I  concur. 

Mr.  Justice  Milburn  :  I  concur.  I  do  not  consider  that 
it  was  necessary  to  do  more  than  to  determine  that  the  plead- 
ings fail  to  disclose  a  case  where  receivers  have  been  heretofore 
appointed  by  the  usages  of  courts  of  equity.  (Subsection  6, 
Sec.  950,  of  the  Code  of  Civil  Procedure.)  In  my  opinion,  no 
such  case  is  revealed  to  us  by  the  pleadings. 


MALONEY  ET  AL.,  Respondents,  v,  KING  et  al.. 

Appellants. 
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^®^*  Appeal — Specified  Errors — Waiver — Mines — Adjoining  Minr 
ing  Claims — Extralateral  Rights — Presumption — Injunction 
— Practice — Burden  of  Proof — Evidence — Discretion. 

1.  Where  errors  specified  were  not  argued  or  referred  to  in  the  brief  on  ap- 
peal, they  are  waived. 

2.  Where,  during  the  examination  of  a  witness  for  defendants  on  an  applica- 
tion for  an  injunction,  the  Judge  remarked  that  an  Injunction  pendente  lite 
would  be  granted  on  the  evidence  then  before  the  court,  such  action  does 
not  constitute  reversible  error,  he  having  heard  the  whole  case  before  finally 
deciding  that  such  Injunction  should  Issue. 

3.  Unless  It  clearly  appears  from  a  consideration  of  all  the  evidence  that  the 
court  a  quo  abused  Its  discretion  in  granting  an  injunction  ad  litem  lis  order 
must,  on  appeal,  be  afllrmed. 

4.  In  action  by  the  owners  of  a  mining  claim  to  restrain  the  removal  of  ore 
by  defendants,  who  owned  an  adjoining  claim,  and  had  entered  by  nnder- 
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grround  -worklnirs  on  plalntifffB*  claim,  the  burden  -was  on  defendants  to 
fihow  that  the  vein  they  were  miningr  In  plaintiffs'  claim,  had  its  apex  in 
their  clain». 
6.  Where,  in  an  action  by  the  owners  of  a  mining  claim  to  restrain  the  re- 
moYal  of  ore  by  defendants,  who  owned  an  adjoining  claim,  and  had  en- 
tered by  oinderflrround  woricings  on  plaintiffs'  claim,  there  wa«  much  evl* 
dence  that  the  apex  of  the  vein  was  in  defendants'  claim,  but  there  was 
some  evidence  to  the  contrary,  and  the  development  had  not  progressed 
far  enoug'h  to  Idenf.fy  the  vein  in  defendants*  claim  with  that  in  plaintiffs' 
claim,  nor  to  show  with  certainty  the  location  of  the  apex  of  the  vein  in 
controversy.  Held,  that  thoug  h  on  paper  the  case  made  by  the  plaintiffs 
may  not  appear  to  be  strong,  yet  the  Supreme  Court  on  appeal  would  not 
declare  that  the  lower  court  had  abused  its  discretion  In  granting  a  tempo* 
rary  injunction  on  such  evidence. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  James  E.  Maloney  and  others  against  Silas  F. 
King  and  Wakeman  Sutton,  impleaded  with  Marcus  Daly  and 
others.  From  an  order  granting  an  interlocutory  injunction, 
defendants  King  and  Sutton  appeal.    AflBrmed. 

Messrs.  McBride  &  McBride  and  Mr.  E.  N.  Harwood,  for 
Appellants. 

Messrs.  McHatton  &  Cotter,  for  Respondents. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  by  the  defendants  King  and  Sutton  from 
an  order  granting  an  interlocutory,  injunction. 

The  Plymouth  lode  mining  claim  is  owned  by  the  plaintiffs. 
Title  to  the  Silver  King  lode  mining  claim  is  in  the  defendants 
Daly,  Murray,  and  King.  The  Plymoutii  adjoins  the  Silver 
King  on  the  south.  The  plaintiffs  commenced  an  action  against 
the  defendants  by  which  they  seek  to  recover  a  judgment  for 
$150,000,  the  value  of  ores  alleged  to  have  been  mined,  ex- 
tracted and  converted  by  the  defendants  from  the  Plymouth 
claim,  and  to  obtain  an  injunction  restraining  them  from  enter- 
ing upon  that  part  of  the  Plymouth  which  lies  west  of  a  vertical 
plane  passing  through  a  point  on  the  north  side  line  of  the 
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claim  405  feet  distant  from  the  northeast  comer  of  the  claim, 
the  plane  extending  south  seven  degrees  west  across  and  ver- 
tically downward  through  the  Plymouth  claim ;  and  from  min- 
ing, carrying  away,  or  converting  to  their  own  use  the  ores  and 
minerals  therein.  The  defendants  deny  that  they  have  entered 
into  the  Plymouth  claim,  or  have  mined,  carried  away  or  con- 
verted any  minerals  or  ores  therefrom,  and  aver  that  the  defend- 
ants Daly,  Murray  and  King  are  the  owners  of  the  Silver  King 
claim  in  which  there  is  a  vein  the  apex  whereof  is  wholly  within, 
the  exterior  boundaries  of  the  claim;  that  the  end  lines  are 
parallel;  that  the  defendants  followed  the  lead  upon  its  dip 
to  the  southward  and  within  the  vertical  planes  of  the  end  lines 
of  the  Silver  King  claim  continued  in  their  own  direction; 
that  these  acts  of  the  defendants  constitute  the  allied  acts 
of  trespass  of  which  the  plaintiffs  complain;  that  the  defend- 
ants are  the  owners  of  the  vein  throughout  its  entire  depth  be- 
tween the  vertical  planes  of  the  end  lines  of  the  Silver  King 
claim  extended  downward  and  continued  in  their  own  direction, 
— in  other  words,  the  defendants  aver  that  thej^  possess  extra- 
lateral  rights  a?  against  the  plaintiffs.  An  order  was  issued  to 
show  cause  why  an  interlocutory  injunction  should  not  be 
granted.  After  a  hearing,  the  court,  on  the  31st  day  of  May, 
1900,  granted  an  injunction  order  as  prayed  for,  and  from  that 
order  the  present  appeal  has  been  taken. 

The  specifications  of  error  are  seven  in  number,  but  the  only 
one  which  is  argued  or  elsewhere  referred  to  in  the  brief  relates 
to  the  question  whether  the  evidence  was  sufficient  to  justify 
the  making  of  the  order;  the  other  supposed  errors,  although 
specified,  must  therefore  be  deemed  to  have  been  waived. 
They  will  not  be  considered. 

The  contention  of  the  plaintiffs  is,  in  substance,  that  the  vein 
on  which  the  defendants  were  mining  in  the  Plymouth  has  its 
apex  in  that  claim,  and  that  if  the  apex  is  in  the  Silver  King 
the  vein  on  its  strike  crosses  lx>th  side  lines  of  the  last-named 
claim,  in  which  event — the  side  lines  becoming  the  end  lines — 
the  right  to  follow  the  vein  on  the  dip  is  limited  to  an  area 
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bounded  by  the  vertical  planes  of  the  side  end  lines  projected 
in  their  own  direction.  The  chief  contention  of  the  plaintiffs 
is  that  the  vein  in  the  Plymouth  claim  on  which  the  defendants 
were  working  is  a  different  vein  from  the  one  which  the  defend- 
ants insist  has  its  apex  in  the  Silver  King  claim.  The  defend- 
ants contend,  on  the  other  hand,  that  in  mining  the  vein  within 
the  surface  boundaries  of  the  Plymouth  they  have  followed  on 
its  dip  a  vein  apexing  in  the  Silver  King. 

During  the  examination  of  a  witness  for  the  defendants  the 
judge  presiding  remarked  that  an  injunction  pendente  lite 
would  be  granted  upon  the  evidence  which  was  then  before  the 
court,  saying,  among  other  things,  to  counsel  for  the  defend- 
ants :  "But,  if  you  want  to  get  evidence  here  to  appeal  or  to 
have  it  reviewed,  you  can  do  so,  but  I  shall  issue  the  injunction 
on  the  testimony  that  has  been  given  here,  for  the  reason,  as  I 
tell  you,  that  I  have  been  doing  it  in  all  of  these  cases,  and  it 
is  my  duty  to  do  it.  The  supreme  court  has  affirmed  these 
decisions. '^  The  defendants  were  then  permitted  to  introduce 
their  evidence.  Judges  should  endeavor  to  avoid  reaching  or 
announcing  conclusions  in  contested  cases  before  hearing  both 
parties.  This  is  obvious.  The  course  pursused  by  the  judge 
below  was  extraordinary,  for  without  hearing  what  further  evi- 
dence the  defendants  might  desire  and  be  able  to  present,  he 
announced  his  intention  to  grant  the  order  prayed  for.  He 
could  not  judicially  know  whether  the  injunction  order  ought 
to  be  granted  until  the  evidence  of  the  defendants  as  well  as  that 
of  the  plaintiffs  had  been  heard  by  him.  This  is  also  manifest. 
The  court,  however,  heard  all  the  evidence  offered  by  the  de- 
fendants and,  as  must  be  presumed,  considered  it.  The  fact 
that  the  judge  prematurely  or  in  advance  announced  his  in- 
tention to  exercise  his  legal  discretion  in  a  particular  way  upon 
evidence,  to  him  seemingly  sufficient,  then  before  the  court, 
does  not  constitute  reversible  error  when  he  or  the  court  (as 
the  case  may  be)  hears  the  whole  case  and  then  decides.  In 
the  absence  of  a  showing  to  the  contrary  the  presiunption  must 
be  indulged  that  the  evidence  was  not  rejected    but  was  con- 
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sidered  and  had  its  due  weight.    Although  the  judge  remarked, 
before  the  close  of  the  evidence,  that  an  injunction  ad  litejn 
would  be  granted,  the  order  of  the  court  may  nevertheless  have 
been  correct     Unless  it  clearly  appears  from  a  consideration 
of  all  the  evidence  that  the  court  a  qtco  abused  its  discretion 
in  making  it,  the  order  appealed  from  must  be  affirmed.   There 
was  evidence  tending  to  prove  that  the  defendants    through 
underground  workings  from  the  Silver  King  claim  had  entered 
into  the  Plymouth  claim,  had  mined  therein,  had  removed  ore 
therefrom,  and  were  threatening  the  continuance  of  such  acts. 
The  plaintiffs  are  the  owners  of  the  Plymouth,  and  as  such  they 
are,  prima  facie,  entitled  to  everything  beneath  the  surface  of 
their  claim;  they  may  assert  this  prima  facie  title  to  prevent 
intrusion  by  those  who  do  not  show  that  they  possess  the  right 
to  enter.  (Parrot  Silver  &  Copper  Co,  v.  Heinze,  25  Mont.  139, 
64  Pac.  326.)     In  the  present  case  as  soon  as  it  was  proved  or 
admitted  that  the  plaintiffs  owned  the  Plymouth  claim    and 
that  the  defendants  were  mining  within  the  vertical  planes  of 
its  surface  boundaries    and  removing  ore  therefrom,  and  in- 
tended to  continue  doing  so,  the  necessity  arose  for  the  defend- 
ants, if  they  would  rebut  or  weaken  the  presumption  arising 
from  plaintiffs'  ownership,  to  show,  or  introduce  evidence  from 
which  it  might  be  inferred,  that  they  were  proceeding  by  virtue 
of  some  right  which  they  had,  and  to  that  extent  at  least  the 
burden  was  upon  them  to  adduce  evidence  tending  to  prove  that 
the  vein  which  they  were  mining  within  the  vertical  bounding 
planes  of  the  Plymouth  claim  has  its  apex  in  the  Silver  King 
claim, — on  the  final  trial,  however,  the  burden  would  doubtless 
l)e  upon  the  defendants  to  establish  by  the  preponderance  of 
the  evidence  that  the  apex  is  in  their  claim.     Having  entered 
within  the  boundary  lines  of  plaintiffs'  mining  claim  the  do- 
fondants  were,  prima,  facie,  trespassers.     Although  there  was 
much  evidence  tending  to  show  that  the  apex  of  the  vein  is  in 
the  Silver  King  claim,   there  was  some  evidence  tending  to 
prove  the  contrary.     While  we  do  not  decide  that  the  evidence 
in  behalf  of  the  plaintiffs  would  be  sufficient  to  support  a  per- 
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petaal  injunction  granted  after  a  trial  of  the  case  upon  its 
merits,  we  are  of  the  opinion  that,  under  the  circumstances,  the 
evidence  was  enough,  for  aught  that  the  printed  record  dis- 
closes, to  authorize  the  district  court  in  its  discretion  to  grant 
an  injunction  order  pendente  lite,  even  if  the  contention  tf  the 
defendants  that  certain  affidavits  were  without  probative  force 
or  weight  be  conceded.  From  testimony  which  the  court  pre- 
sumably believed  it  seems  that  at  the  time  the  hearing  on  the 
order  to  show  cause  took  place  the  development  had  not  pro- 
gressed far  enough  to  demonstrate  the  identity  of  the  vein  in 
the  Silver  King  with  the  vein  in  the  Plymouth,  nor  to  show 
with  certainty  the  location  of  the  apex  of  the  vein  in  contro- 
versy. It  may  not  be  held  by  this  Court  that  the  evidence  upon 
which  an  inferior  court  granted  a  temporary  injunction  against 
the  mining  and  removal  of  ores  or  valuable  mineral  deposits 
was  insufficient  with  respect  to  proof  of  title,  imless  it  appear 
that  the  party  obtaining  the  injunction  has  failed  to  establish 
a  reasonable  ground  for  the  assertion  of  title  by  him.  (Boyd 
V.  Desrozier,  20  Mont.  444,  62  Pac.  53 ;  Parrot  Silver  &  Copper 
Co,  V.  Ueinze,  supra,  and  cases  cited.)  Repeated  perusals  and 
careful  consideration  of  the  evidence  as  certified  satjlsfies  us 
that  we  should  not  declare  the  lower  court  to  have  abused  its 
discretion  in  granting  a  temporary  injunction,  even  though,  on 
paper,  the  case  made  by  the  plaintiffs  may  not  impress  us  as 
being  strong. 

I^t  the  order  be  affirmed.    Remittitur  forthwith. 

Affirmed, 
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FKEEMAN,  Appellant,  v.  SAND  COULEE  COAL  COM- 
PANY, Respondent. 

(No.  1,286.) 
(Submitted  March  18,  1901.     Decided  April  1,  1001.) 

Master  and  Servami — Injury  in  a  Mine — Concurring  Causes — 
Failure  to  Provide  Safe  Place  to  Work — Directed  Verdict 

1.  A  complaint  alleged  that  plaintiff  was  injured  by  the  fall  of  rock  from 
the  roof  of  a  mine,  and  that  defendant  failed  to  famiah  a  reasonably  safe 
place  for  plaintiff  to  work,  and  negligently  allowed  the  roof  of  the  mine  to 
remain  in  an  unsafe  condition,  and  failed  to  properly  brace  it,  and  that  it 
was  liable  to  cave  in  unless  properly  supported.  There  was  evidence  that 
the  roof  of  the  mine  was  in  a  loose  and  dangerous  condition,  but  the  fall 
of  slate  was  immediately  caused  by  the  attempt  of  a  mining  engineer  to 
remove  a  small  portion  of  the  slate  in  fixing  a  plug  for  a  sight.  Held,  that 
it  was  error  to  limit  plaintiff's  right  of  recovery  to  a  showing  that  the  roof 
fell  from  its  own  weight,  and  not  in  connection  with  any  other  cause. 

2.  Where  an  injury  is  the  result  of  two  concurring  causes,  the  party  respon- 
sible for  one  of  them  is  not  exempt  because  the  person  who  is  responsible 
for  the  otheir  may  be  equally  culpable. 

8.  The  truth  of  plaintiff's  evidence  is  to  be  assumed,  and  it  is  to  be  regarded 
in  the  most  favorable  light  on  a  motion  to  direct  a  verdict  for  defendant. 

Appeal  from  District  Court,  Cascade  County;  J,  B.  Leslie, 
Judge. 

Action  by  Emel  Freeman  against  the  Sand  Coulee  Coal 
Company.  From  a  judgment  in  favor  of  the  defendant  and  an 
order  denying  a  motion  for  new  trial,  plaintiff  appeals.  Re- 
versed. 

Mr.  A.  C.  Gormley  and  Mr.  H.  8.  Oreene,  for  Appellant. 

Mr.  A.  J.  Shores  and  Mr.  I.  Parker  Veazey,  for  Respondent. 

MR.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
Court 

■ 

In  this  cause  plaintiff  appeals  from  an  order  overruling  his 
motion  for  a  new  trial,  the  jury  having  found  a  verdict  for 
the  defendant. 
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The  action  was  for  damages  for  injuries  resulting  to  plaintiff 
from  the  falling  of  material  from  the  roof  of  a  coal  mine  belong- 
ing to  defendant,  in  which  plaintiff  was,  on  December  31, 1895, 
employed  as  a  loader  of  cars.  The  complaint  sets  out  that  in 
performing  his  work  as  such  loader  it  was  necessary  to  enter 
one  of  the  main  entries  or  tunnels  from  which  the  butt  entry 
in  which  plaintiff  was  then  working  opened,  and  to  move  cars 
from  such  main  entry  into  this  butt  entry  to  be  loaded  by  plain- 
tiff; "that  the  defendant  did  then  and  there,  and  long  prior 
thereto,  neglect  its  said  duty  toward  this  plaintiff,  and  did  then 
and  there  expose  the  said  plaintiff  to  unnecessary  hazard  and 
peril,  which  it  might  and  ought  in  the  exercise  of  reasonable 
care  have  guarded  against,  in  this:  that  the  defendant,  then 
well  knowing,  or  by  the  exercise  of  reasonable  care  could  or 
might  have  known,  the  roof  of  said  main  entry  where  said  cars 
were  then  standing  as  aforesaid,  to  be  unsafe,  and  liable  to  fall 
or  cave  in,  did  wholly  fail  to  keep  safe  or  reasonably  safe  the 
place  where  said  plaintiff  was  at  work  and  in  the  discharge  of 
his  duties,  and  did  fail  and  neglect  to  properly  or  at  all  brace 
or  prop  up  the  roof  of  the  said  main  entry,  tunnel  or  hallway 
wherein  it  was  the  duty  of  said  plaintiff  to  be  to  remove  said 
cars  in  the  discharge  of  his  duties  as  such  servant,  but  said 
defendant  did  suffer  the  said  roof  of  said  main  entry,  tunnel  or 
hallway  then  and  there  where  said  plaintiff  was  required  to  be 
in  the  discharge  of  his  duties,  and  where  said  cars  were  then 
standing  as  aforesaid,  to  be  and  remain  in  an  unsafe  condition, 
and  liable  to  fall  or  cave  in,  all  of  which  was  unknown  to  plain- 
tiff, and  all  of  which  was  known  to  the  defendant,  or  by  the 
exercise  of  reaisonable  care  could  have  been  known  by  said  de- 
fendant;" "that  the  said  defendant  so  n^ligently  conducted 
itself  that  through  and  by  reason  of  its  negligence  and  want  of 
or  the  exercise  of  reasonable  care,  on  its  part  aforesaid,  in 
failing  to  keep  the  said  place  safe,  or  to  braoa  up  or  -prop  the 
said  roof,  while  said  plaintiff  was  in  the  said  employ  of  said 
defendant,  and  in  the  exercise  of  proper  6are  in  the  discharge 
of  his  duties  in  loading  and  removing  said  cars  from  the  said 
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main  entry,  tunnel  or  hallway,  the  said  roof  of  said  main 
entry,  tunnel  or  hallway  composed  of  rock,  earth  and  other 
deposits,  then  and  there  loose  and  liable  to  cave  in  (unless 
the  same  was  propped  or  braced  as  aforesaid),  did  then  and 
there  cave  in  and  fall  upon  this  plaintiff,  crushing,  wounding, 
bruising  and  injuring  him  about  the  face,  head,  body,  and  crush- 
ing, mangling  and  breaking  his  right  leg  near  the  ankle,  and 
injuring  and  bruising  said  ankle,  whereby  he  was  made  sick, 
sore,  disabled  and  forever  lame,  and  whereby  the  use  of  his 
said  right  leg,  ankle  and  foot  was  partially  destroyed,  so  that 
he  has  from  that  day  to  this  been,  and  \vill  forever  remain,  lame 
and  disabled  from  doing  manual  or  other  labor  as  a  miner  or 
otherwise, — all  to  his  damage  in  the  sura  of  five  thousand  dol- 
lars." 

The  defendant  admits  its  incorporation  and  business,  and 
that  at  the  time  of  the  injury  the  plaintiff  was  in  the  employ 
of  the  defendant  as  a  loader  of  cars ;  that  he  was  injured  by  the 
fall  of  material  from  the  roof  of  the  mine ;  and  that  one  of  the 
bones  in  his  right  1^  was  thereby  broken ;  it  denies  all  other 
allegations  of  the  complaint  The  defendant  alleges  that  at 
the  time  of  the  injury  the  plaintiff  was  not  engaged  in  the  dis- 
charge of  his  duties,  but  was  in  a  portion  of  the  mine  where, 
at  such  times,  he  had  no  right  to  be,  and  that  he  received  his 
injuries  by  reason  of  his  negligence. 

Much  of  the  testimony  as  to  matters  covered  by  the  instruc- 
tions of  the  court  which  are  assigned  as  erroneous  was  given 
in  connection  with  a  map  of  the  place  in  the  mine  where  the 
accident  happened,  but  the  map  is  not  in  the  record  before  this 
Court,  and  it  therefore  is  not  easy  to  fully  comprehend  all  the 
circumstances.  It  appears  from  the  evidence  that  at  the  mo- 
ment when  the  material  fell  from  the  roof  of  the  tunnel  upon 
plaintiff,  an  engineer  and  his  assistant,  both  employees  of  the 
company,  in  the  performance  of  duty,  were  engaged  in  putting 
plugs  in  the  roof,  to  which  were  to  be  attached  strings  for  sights 
to  aid  the  engineer  in  his  business ;  that  the  assistant  found  the 
slate  in  the  roof  where  he  attempted  to  put  a  plug  to  be  in  bad 
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condition.  He  says :  "It  was  broken  on  the  outside  of  it, — on 
the  outside  down;  in  the  inside  of  was  the  same  way.  Bight 
at  that  particular  point,  where  the  sights  was  wanted  to  go, 
there  was  a  piece  of  slate  that,  well,  to  my  judgment,  was  not 
sufficiently  solid  to  put  those  plugs  in.  If  I  put  them  in  there, 
certainly  it  would  have  to  be  done  over  again  in  a  few  days,  or 
before  it  was  time  to  extend  that  work.  I  went  to  work  to  take 
that  down.  I  went  to  work  and  cut  this  piece  through  between 
those  pieces  that  were  broken  out^  to  take  that  piece  out  to  make 
it  so  I  could  get  a  solid  piece  of  roof  to  put  the  points  in.  I 
cut  it  through  the  one  side  with  a  pick.  On  the  other  side, — 
well,  I  will  show  you.  Bunning  along  here,  this  end  is  cut  and 
fell  out  I  cut  this  narrow  point  through  in  order  to  get  a 
piece  out  in  the  middle  to  put  that  up.  I  cut  the  slate  in  two 
by  a  pick  about  eighteen  inches  to  two  feet  from  the  left  rib 
going  into  the  mine.  About,  I  should  judge,  from  my  recollec- 
tion now,  the  piece  of  slate  I  cut  in  two  with  the  pick  was  about 
four  feet,  extending  in  at  that  point  Just  as  I  got  that  cut 
llirough  I  gave  a  little  pry  on  it^  and  came  a  little  bit,  and 
swung,  and  was  held  there  by  a  prop.  I  knocked  the  prop  out, 
and  the  whole  thing  came  down.  That  was  the  time  that  Free- 
man was  struck  by  the  rock.  I  have  seen  Freeman  before,  about 
three  or  four  minutes  before  I  knocked  this  slate  down.  I  was 
about  finished  in  the  cutting.  Saw  him  coming  right  out  of 
that  crosscut, — crosscut  leading  out  of  the  back  entry,  right 
here ;  right  here  at  the  point  of  the  crosscut,  where  I  could  see 
him  plain.  I  told  him  to  get  back.  They  went  back,  or  went 
out  of  my  sight.  I  could  suppose,  when  I  lost  both  men,  they 
were  back  right  where  they  were.  Thought  they  had  gone  back 
into  the  crosscut  Went  on  with  my  work  thinking  everything 
was  safe, — ^nothing  below  the  pieces  of  rock." 

There  is  testimony  to  the  effect  that  the  plaintiff,  when  in- 
jured, was  from  20  to  25  feet  from  the  place  where  the  rock 
was  pulled  down  by  the  assistant.  There  is  also  testimony  to 
show  that  the  roof  at  the  spot  where  the  plaintiff  was  injured 
had  been  in  bad  condition,  and  likely  to  fall,  for  the  period  of 
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about  two  weeks,  and  that  it  had  had  for  its  support  at  least 
one  prop  put  up  by  another  workman  near  where  plaintiff  was 
hurt,  two  weeks  before ;  that  the  prop  near  the  plaintiff  did  not 
come  down;  that  the  plaintiff,  when  found  after  the  accident, 
was  in  a  "partly  standing  condition,"  with  "the  rock  covering 
him  almost  up  to  the  neck ;"  that  the  roof  was  composed  of  what 
is  called  "soft  slate;"  and  that  considerable  water  was  dripping 
from  the  roof  at  the  place  of  the  accident 

The  appellant  assigns  as  error,  among  other  things,  the  giv- 
ing of  the  following  instructions  by  the  court: 

"Xo.  1.  The  plaintiff  in  this  case  alleges  in  substance,  that 
at  the  point  where  he  was  struck  by  falling  rock  the  roof  of  the 
main  entry  consisted  of  rock,  earth  and  other  deposits,  which 
were  then  and  there  loose  and  liable  to  cave  in  unless  properly 
braced  or  supported.  The  defendant,  the  Sand  Coulee  Coal 
Company,  knew,  prior  to  the  time  of  this  accident,  that  the  roof 
was  in  tliis  condition,  or  that,  if  it  did  not  know  such  to  be  the 
condition  of  the  roof,  it  would  have  had  such  knowledge  if  it 
had  exercised  reasonable  care.  The  plaintiff  further  charged 
that  the  defendant  did  not  prop,  brace  or  support  the  roof  at 
this  place  sufficiently  to  prevent  the  same  from  falling  of  its 
own  weight,  and  that  its  omission  to  so  brace  arose  from  a  want 
of  the  exercise  upon  its  part  of  that  reasonable  and  ordinary 
care  which  the  law  requires  the  defendant  to  take  for  the  protec- 
tion of  the  men  in  its  employment  whose  duty  might  call  them 
to  the  entry  at  that  place.  There  being  no  other  n^ligence 
charged  against  the  defendant  in  this  case,  it  is  incumbent  upon 
the  plaintiff  to  establish  the  substance  of  these  allegations  before 
he  can  become  entitled  to  a  verdict  on  account  of  the  injuries 
received ;  and  hence,  before  you  can  find  a  verdict  for  the  plain- 
tiff, you  must  be  satisfied  from  the  evidence:  First,  that  the 
condition  of  the  roof  was  such  that  it  was  in  fact  likely  to  fall 
of  its  own  weight  unless  braced  so  as  to  support  it ;  second,  that 
the  defendant  knew,  or  ought  to  have  known,  and  in  the  exer- 
cise of  reasonable  care  would  have  learned,  of  such  condition 
prior  to  the  accident ;  third,  that  the  defendant  omitted  to  prop- 
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erly  brace  and  support  the  roof ;  fourth,  that  the  omission  to 
properly  brace  and  support  the  roof  resulted  from  a  lack  of 
ordinary  and  reasonable  care  on  the  part  of  the  defendant  in 
keeping  the  place  safe;  and,  fifth,  that  the  fall  of  the  rock 
occurred  by  reason  of  a  lack  of  proper  bracing  and  support,  and 
not  from  some  other  cause." 

"Xa  5.  If  at  the  time  of  this  accident  the  slate  fell  because 
the  engineer,  Burrell,  or  his  assistant,  McCliment,  loosened  the 
same  while  engaged  in  putting  in  the  plugs  for  sights,  then  the 
fall  was  not  occasioned  in  the  manner  or  by  the  cause  set  forth 
in  the  complaint,  and  there  would  be  such  a  variance  between 
the  all^ations  of  the  complaint  as  to  the  cause  of  the  fall  of 
rock  and  the  proof  respecting  the  cause  of  the  fall  as  would 
make  it  impossible  for  the  plaintiff  to  recover  in  this  case,  and 
your  verdict  would  necessarily  be  for  the  defendant." 

"No.  6.  If  you  believe  from  the  evidence  that  at  the  time 
when  the  plaintiff  received  his  injuries  the  slate  falling  upon 
him  was  picked  or  pried  from  the  roof  by  one  of  the  persons 
who  was  engaged  in  putting  in  plugs  for  sights  in  the  roof,  then 
there  would  be  such  a  variance  between  tlie  evidence  as  to  the 
cause  of  the  fall  of  the  rock  and  the  allegations  in  the  complaint 
as  to  the  cause  of  the  fall  as  would  make  it  necessary  for  you 
to  return  a  verdict  for  the  defendant,  since  the  plaintiff  in  this 
case  must  recover  in  this  case,  if  at  all,  by  proving  that  the  fall 
of  the  rock  was  occasioned  solely  by  lack  of  proper  support  of 
the  roof.  Whether  the  defendant  in  this  action  could,  under  a 
different  complaint,  be  held  liable  in  damages  for  the  injury 
sustained  by  plaintiff  upon  the  proof  of  the  pulling  do\vn  of 
the  slate  by  McCliment  or  Burrell  while  engaged  in  putting  in 
the  plugs  for  sights,  is  a  question  that  is  not  to  be  determined 
in  this  case,  and  it  is  not  for  you,  in  consideration  of  this  evi- 
dence, to  consider  whether  the  defendant  ought  or  ought  not 
to  be  held  liable  for  the  injury  if  it  arose  in  that  way." 

Instruction  No.  1  was  erroneous  and  prejudicial  to  the  plain- 
tiff. It  misstates  the  allegations  of  the  complaint^  in  that  it 
tells  the  jury  that  the  plaintiff  charges  that  the  defendant  did 
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not  sufficiently  prop,  brace  or  support  the  roof  at  the  place 
where  plaintiff  was  hurt  to  prevent  the  same  from  falling  of 
its  own  weight,  and  further  says  that,  before  plaintiff  can 

recover,  the  jury  must  be  satisfied  from  the  evidence  that  "the 
condition  of  the  roof  was  such  that  it  was  in  fact  likely  to  fall 
of  its  own  weight  unless  braced  so  as  to  support  if  The  com- 
plaint did  not  allege  that  the  defendant  failed  to  "prop,"  etc., 
"the  roof  *  *  ♦  sufficiently  to  prevent  the  same  from 
falling  of  its  own  weight"  The  complaint  did  not  confine  the 
danger  to  the  possible  falling  of  the  roof  "of  its  own  weight," 
but  charged  that  the  defendant,  knowing,  etc,  "did  whoUy  fail 
to  keep  safe,  or  reasonably  safe,  the  place  where  said  plain- 
tiff was  at  work,"  and  "did  fail  and  neglect  to  properly  or  at 
all  brace  or  prop  up  the  roof  of  the  said  main  entry,  tunnel  or 
hallway  wherein  it  was  the  duty  of  said  plaintiff  to  be  to  remove 
said  cars  in  the  discharge  of  his  duties  as  such  servant,  but  said 
defendant  did  suffer  the  said  roof  of  said  main  entry,  tunnel 
or  hallway  then  and  there  where  said  plaintiff  was  required  to 
be  in  the  discharge  of  his  duties,  and  where  said  cars  were  then 
standing  as  aforesaid,  to  be  and  .remain  in  an  unsafe  condition, 
and  liable  to  fall  or  cave  in ;"  and  alleged  further  that  said  roof 
"then  and  there  loose  and  liable  to  cave  in  (unless  the  same  was 
propped  and  braced  as  aforesaid)  did  then  and  there  cave  in 
and  fall  upon  this  plaintiff,  crushing,  wounding,"  etc.  These 
allegations  are  broad  enough  to  permit  evidence  of  concurrent 
causes,  if  one  of  such  concurrent  causes  be  the  unsafe  condition 
of  the  roof,  due  to  neglect  of  the  defendant,  and  the  other  the 
act  of  such  helper  to  the  engineer,  who  was  engaged  in  trying  to 
put  in  a  plug  in  a  roof  which  should,  presumably,  have  been  safe 
enough  to  have  plugs  put  into  it  in  the  ordinary  course  of  coal 
mining  business,  without  any  reasonable  expectation  of  its  fall- 
ing or  caving  in  upon  a  workman  20  or  25  feet  distant  The 
complaint  did  not,  by  its  terms,  or  by  any  logical  inference^ 
exclude  all  causes  except  gravity  pulling  do^vn  unsupported 
loose  material  Therefore  the  instruction  is  wrong,  and  preju- 
dicial to  plaintiff,  in  saying  that,  before  the  jury  can  find  a 
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verdict  for  plaintiff,  it  must  find  that  "the  condition  of  the 
roof  was  such  that  it  was  in  fact  likely  to  fall  of  its  own  weight 
unless  braced  so  as  to  support  it."  Gravity  might  not  alone 
have  brought  the  material  down  if  the  assistant  to  the  engineer 
had  not  jarred  or  disturbed  it  by  attempting  to  prepare  a  place 
for  a  plug  some  20  or  25  feet  away. 

It  was  for  the  jury  to  find  from  the  evidence  whether  or  not 
negligence  of  the  defendant  in  leaving  the  roof  in  an  unsafe 
condition^  concurrently  with  the  act  of  the  assistant,  caused  the 
caving  in  of  the  roof  to  the  injury  of  plaintiff;  and  we  think 
that  the  allegations  of  the  complaint  would  support  a  finding 
that  n^ligence  of  the  defendant  was  a  proximate  cause, — ^if 
the  jury  should  believe  the  evidence  sufficient  to  warrant  them 
in  arriving  at  such  a  conclusion. 

Where  an  injury  is  the  result  of  two  concurring  causes,  the 
party  responsible  for  one  of  them  is  not  exempt  because  the  per- 
son who  is  responsible  for  the  other  cause  may  be  equally  culpa- 
ble. (Lake  v.  Milliken,  62  Me.  240,  16  Am.  Eep.  456,  and 
numerous  cases  cited;  1  Sutherland  on  Damages,  p.  64,  and 
cases  cited ;  Coppins  v.  N.  Y,  Central  &  Hudson  River  Railroad 
Co.,  122  X.  Y.  557,  19  Am.  St  Rep.  523,  25  ]S\  E.  915,  and 
other  New  York  cases  cited;  16  Am.  &  Eng.  Enc.  Law  (1891) 
pp.  440,  441,  text  and  notes,  and  cases  cited.) 

It  was  for  the  jury  to  determine  whether  the  defendant 
might,  from  knowledge  of  the  condition  of  the  roof,  have  rea- 
sonable anticipated,  or  with  the  exercise  of  reasonable  care  and 
prudence  might  have  known,  that  the  roof  was  in  such  a  condi- 
tion as  to  give  it  reasonable  grounds  for  anticipating  the  very 
consequences  which  did  happen  concurrently  with  the  attempt 
to  place  the  plugs,  and  it  was  error  for  the  court  to  confine  the 
jury  to  consideration  of  the  single  question  whether  "the  con- 
dition of  the  roof  was  such  that  it  was  in  fact  likely  to  fall  of 
its  own  weight  unless  braced  so  as  to  support  it." 

The  above  remarks  apply  also  to  instructions  numbered  5  and 
6,  which  are  erroneous,  and  prejudicial  to  the  plaintiff. 

There  is  nothing  in  the  other  instructions  to  offset  the  vice 
of  the  ones  criticised. 
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It  is  not  necsessiry  to  consider  the  other  errors  assigned,  ex- 
cept to  say  that  the  views  expressed  in  this  opinion  will  be 
sufficient  for  the  guidance  of  the  court  below  upon  a  new  triaL 

We  cannot  agree  with  counsel  for  respondent  in  his  conten- 
tion that  upon  the  undisputed  evidence  a  verdict  should  have 
been  directed  for  the  defendant  upon  the  ground  of  failure  of 
proof.  In  considering  such  a  question  we  must,  as  frequently 
decided  by  this  Court,  assume  the  truth  of  the  evidence  tending 
to  support  plaintiff's  case,  and  regard  it  in  the  light  most  favor- 
able to  him ;  for  so  the  jury  might  have  r^arded  it  if  the  jurors 
had  not  been  so  erroneously  instructed  by  the  court  as  to  prac- 
tically prevent  any  consideration  by  them  of  plaintiff's  case. 

The  order  denying  the  motion  for  a  new  trial  is  reversed,  and 
the  cause  remanded. 

Reversed  and  Remanded, 


STATE  EX  REL.  KIXG  et  al..  Relators,  v.  DISTRICT 

COURT  OF  THE  SECOND  JUDICIAL 

DISTRICT  ET  AL.,  Respondents. 

(No.  1,547.) 
(Submitted  February  4,  1901.    Decided  April  1,  1901.) 

Mandamus — Court's  Discretion — Court  Rules — Affidavits  Not 
Served  with  Motion — Consideration. 

1.  Under  a  rule  of  court  requiring  that  affidavits  and  papers  to  be  used  in 
support  of  a  motion  shall  be  served  on  the  attorneys  of  the  parties  at. the 
tdme  notice  of  motion  is  served,  it  was  not  error  for  the  court  to  re- 
fuse to  consider  affidavits  of  the  moving  party  served  two  days  after  the 
notice  and  three  days  before  the  hearing  of  a  motion,  such  affidavits  not 
referring  to  matters  coming  to  the  attention  of  the  movants  after  notice 
was  served. 

2.  Reasonable  rules  of  the  district  courts,  when  made  and  published,  are  part 
of  the  law  of  the  land  so  far  as  procedure  in  such  courts  is  concerned,  and 
so  far  as  the  Supreme  Court  is  concerned  in  passing  upon  the  action  of 
such  courts  in  relation  thereto. 

3.  Mandamus  will  not  apply  to  a  Judicial  act  to  correct  an  error. 
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4.  Mandamus  will  not  lie  to  compel  the  court  to  hear  a  motion  for  dissolution 
of  an  injunction,  where  the  court  had  dismissed  the  motion  after  hanng 
its  attention  called  to  the  pleadings,  orders  ind  records  in  other  cases  be- 
tween the  stfme  parties,  and  having  determined  that  the  same  question  had 
been  decided,  though  the  evidence  on  which  its  determination  was  based 
was  unsatisfactory,  since  mandamus  cannot  be  used  to  control  the  discre- 
tion of  an  inferior  court  acting  within  the  scope  of  its  authority. 

Application  by  the  state  of  Montana,  on  the  relation  of 
Silas  F.  King  and  others,  for  mandamus  against  the  Second 
judicial  district  court  and  the  judges  thereof.  Application 
denied. 

Mr.  E.  N.  Harwood  and  Messrs.  McBride  &  McBride,  iov 
Relators. 

It  is  sufficient  answer  to  the  first  subdivision  of  plaintiiFs 
objection,  to  call  the  attention  of  the  CJourt  to  the  fact  that  the 
rule  which  is  referred  to  in  said  subdivision  does  not  provide 
a  penalty  for  a  failure  to  serve  and  file  the  affidavits  with  mo- 
tion. The  construction  of  the  rule  which  would  preclude  rela- 
tors from  a  hearing  because  one  day  intervened  between  the 
service  and  filing  of  their  motion  and  the  service  and  filing 
of  their  affidavits,  would  be  very  unreasonable.  There  is 
nothing  in  the  second  subdivision  of  plaintiff's  objection,  which 
is  to  the  effect  that  the  temx)orary  injunction  which  relators 
seek  to  dissolve  was  "granted  after  notice."  The  court's  power 
over  its  process  is  not  abridged  by  the  fact  that  it  was  "granted 
after  notice."  By  virtue  of  the  constitutional  provision  creat- 
ing courts  of  equity  in  the  state  of  Montana,  they  have  inherent 
power  to  control  the  process  of  the  court  The  district  court 
fahall  have  original  jurisdiction  in  all  cases  of  law  and  equity. 
(Constitution,  Sec  11,  Art  VII.)  The  power  to  isssue  an 
injunction  implies  a  power  to  dissolve  it,  and  a  court  which 
has  issued  a  preliminary  injunctioai  has  inherent  power  to 
suspend,  dissolve  or  modify  it  upon  attention  being  called  to 
the  impropriety  of  the  order.  (Ency.  of  PI.  &  Pr.,  Vol.  10, 
page  1027.)  Courts  of  equity  have  ample  power  to  control 
the  processes  of  the  court,  and  the  use  which  Maloney  et  al.. 
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or  any  other  person,  may  make  of  such  process.    (  Van  Zandi  ▼. 
Mining  Co.,  48  Fed.  770.) 

The  third  subdivision  of  plaintiff's  objection  is  not  tenable. 
Relators'  motion  stated  facts  sufficient  to  warrant  the  court 
in  hearing  the  sama  The  sole  object  of  a  temporary  injunc- 
tion in  cases  of  this  kind  is  to  preserve  the  subject  of  contro- 
versy, pending  the  trial  of  the  case  upon  its  merits.  (1  High, 
Injunctions,  Sees.  4  to  15 ;  BliLebird  Mitm,  Co.  v.  Murray,  9 
Mont  468-470;  10  Ency.  PL  &  Pr.  878,  and  cases  cited; 
Helm  V.  Oilroy,  26  Pac.  851.)  It  is  a  gross  abuse  of  the  pro- 
cess of  the  court  for  a  party  to  disregard  his  own  injunction, 
after  having,  by  means  thereof,  tied  the  hands  of  his  adversaiy. 
( Van  Zandt  v.  Mining  Co.,  48  Fei  770 ;  Haight  v.  Luda  36 
Wis.  365,  361 ;  Mowrer  v.  State,  107  Ind.  539,  543,  8  N.  E. 
561;  10  Am.  &  Eng.  Ency.  PI.  &  Prac.  1104;  Silver  Peak 
Mines  v.  Hanchett,  93  Fed.  76-77.)  When  a  district  judge 
refuses  to  perform  the  functions  of  his  office,  mandamus  will 
lie  to  compel  performance.  (Code  of  Civil  Procedure,  Sec. 
1961.) 

Mr.  C.  P.  Drennan  and  Messrs.  McHation  &  Cotter,  for 
Hespondents. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
Court 

This  cause  is  before  this  Court  upon  the  petition  of  the 
relators  for  a  peremptory  writ  of  mandamus,  and  upon  the 
motion  of  defendants  to  quash  the  alternative  writ  and  to  dis- 
miss the  action  with  costs.  The  motion  to  quash  and  the 
matter  of  the  petition  were  argued  and  submitted  at  the  same 
time.  The  relators  interposed  a  motion  to  strike  certain  parts 
of  the  answer  and  return  of  the  defendants.  This  motion  was 
not  argued  by  counsel,  and  it  is  not  necessary  to  consider  the 
same  in  this  opinion,  except  to  say  that  in  arriving  at  a  deter- 
mination the  parts  objected  to  have  not  been  taken  into  con- 
sideration. 
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In  cause  numbered  8,059  in  tho  court  below,  wherein  Malo- 
ney  et  ah  were  defendants,  commenced  in  July,  1899,  in  De- 
partment II  of  the  district  court  of  Silver  Bow  county,  the 
court  granted  an  injunction  petuiente  lite  enjoining  the  defend- 
ants from  working  cei-tain  mining  property  claimed  by  plain- 
tiffs as  their  property,  and  underlying  the  surface  of  the  Ply- 
mouth lode  claim. 

On  April  24,  1900,  relators  served  and  filed  in  said  suit  a 
motion  to  dissolve  the  injunction,  setting  out  as  grounds  for 
said  motion  ''that  Maloney  et  al.  had  abused,  and  were  in  the 
act  of  abusing,  the  process  of  the  court,  in  that  they  had  been, 
since  the  issuance  of  said  injunction  order,  and  were  then 
engaged  in  the  commission  of  acts  going  to  the  destruction  of 
the  estate,  which  the  order  they  had  procured* was  intended 
to  preserve/'  This  motion  came  on  for  hearing  before  the 
district  court  in  Department  II  on  May  7,  1900,  when  Maloney 
et  ah  objected  to  the  hearing  of  the  same  on  the  following 
grounds : 

"First  Said  court  should  not  entertain  or  hear  said  motion, 
because  the  afBdavits  filed  in  support  thereof  were  not  filed 
with  said  motion,  and  copies  thereof  were  not  served  upon  said 
plaintiffs  or  their  attorneys  with  said  notice,  or  at  the  time 
said  notice  was  served  upon  them,  as  required  by  Eule  3  of 
this  Court 

"Second.  Because  said  restraining  order  and  injunction 
was  granted  by  the  court  after  notice  to  the  defendants,  and 
upon  the  order  to  show  cause  served  on  them,  and  after  a 
full  hearing  of  the  same. 

"Third.  Because  at  the  time  said  restraining  order  nnd 
injunction  was  granted  the  same  was  granted  upon  a  hearing, 
and  after  due  and  l^al  notice  to  the  defendants,  and  that  said 
defendants  did  not  ask  for  or  obtain,  at  the  time  or  thereafter, 
any  or  leave  or  order  of  court  allowing  them  the  privilege  or 
permitting  them  thereafter  to  apply  for  the  dissolution  or 
modification  of  said  order,  and  the  right  to  do  so  was  not  cre- 
ated or  reserved  in  the  order  granting  said  injunction  and 
restraining  order. 
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^'Fourth.  Because  defendants'  motion  does  not  state  any 
facts  or  reasons  which  would  justify  the  court  in  hearing  the 
same^  or  which,  if  shown  to  exist,  would  authorize  or  justify 
the  court  in  modifying  or  dissolving  said  restraining  order 
and  injunction. 

''Fifth.  Because  the  defendants'  motion  and  the  affidavits 
filed  in  support  thereof  are  insufficient  to  justify  or  warrant 
the  court  in  entering  upon  the  hearing  of  said  motion,  or  to 
authorize  or  warrant  the  court  to  modify  or  dissolve  said  in- 
junction and  restraining  order ;  and  because,  if  the  court  should 
grant  said  motion,  its  order  granting  the  same  would  be  an 
abuse  of  judicial  discretion,  and  Avould  result  in  irreparable 
injury  and  damage  to  plaintiffs. 

"Sixth.  Because  the  defendants  herein  heretofore  pre- 
sented and  had  heard  by  this  court  their  motion  to  dissolve 
said  restraining  order  and  injunction,  and  the  court,  after  a 
full  hearing  of  the  same,  made  and  entered  its  order  refusing 
to  dissolve  the  same,  and  the  defendants  have  never  obtained 
any  leave  to  renew  the  said  application,  or  to  again  move  the 
court  for  the  dissolution  of  said  restraining  order. 

"Seventh.  Because  said  motion  and  the  affidavits  filed  in 
support  thereof  are  shain,  and  show  upon  their  faces  that  the 
matters  and  things  therein  stated  and  attempted  to  be  charged 
are  immaterial  and  insufficient  to  justify  the  court  in  enter- 
taining said  motion,  or  in  entering  upon  a  hearing  of  the 
same,  or  in  making  any  order  with  reference  to  said  injunction 
order.  And  because  since  the  granting  of  said  injunction  order 
the  defendants  brought  an  action  in  Department  No.  1  of  this 
court  against  the  plaintiffs,  and  applied  to  the  Honorable  John 
Lindsay,  judge  of  said  department,  for  an  injunction  against 
these  plaintiffs  to  restrain  and  enjoin  them  from  doing  any 
of  the  acts  or  things  mentioned  in  the  complaint  in  said  action, 
and  that  in  said  complaint  the  matters  set  forth  in  the  affidavits 
and  motions  filed  herein  are  stated ;  and  that  said  matter  came 
on  before  said  court,  the  Honorable  John  Lindsay  presiding, 
upon  the  application  of  these  plaintiffs  therein  to  dissolve  the 


2$  Mont]  [  King  v.  Distbict  Couet.  207 

restraining  order  theretofore  issued  in  said  action  against  them^ 
and  for  an  order  of  the  co«rt  refusing  the  application  of  the 
plaintiffs  therein  for  an  injunction;  and  that  the  various  mat- 
ters complained  of  in  the  motion  herein  and  stated  in  the  affi- 
davits filed  in  support  thereof  were  presented  at  said  time  bv 
the  plaintiffs  in  said  action ;  and  that  said  court,  through  said 
judge,  after  a  hearing  upon  the  same,  dissolved  said  restrain- 
ing order  issued  in  said  action,  and  refused  to  grant  the  plain- 
tiffs therein  an  injunction  against  these  defendants.  And  be- 
cause^ after  the  granting  of  the  injunction  order  herein,  the 
defendants  herein  brought  an  action  against  these  plaintiffs 
and  others  in  this  department  of  the  court,  and  sought  to  obtain 
an  injunction  against  them  preventing  them  from  breaking 
or  removing  any  rock  or  ore  or  mineral,  or  carrying  away  any 
ores  or  mineral  from  the  ground  and  vein  in  controversy  herein ; 
and  a  full  and  complete  hearing  was  had  therein  upon  the  testi- 
mony and  evidence  submitted  by  the  respective  parties,  and 
'after  said  hearing  the  court  dissolved  the  restraining  order 
theretofore  issued  therein,  and  entered  its  order  refusing  to 
grant  to  the  plaintiffs  therein  an  injunction.  And  because,  by 
reason  of  the  hearing  had  before  this  court  in  Avhich  the  re- 
straining order  herein  was  granted,  and  of  the  said  motion  in 
Department  1  and  the  hearing  had  therein  before  the  Honor- 
able John  Lindsay,  judge  thereof,  and  because  of  the  hearing 
had  and  the  orders  made  in  the  action  brought  by  the  defend- 
ants against  these  plaintiffs  above  referred  to,  and  being  cause 
Xo.  8,213  of  the  files  of  this  court,  the  matters  complained  of 
in  the  motion  herein,  and  all  of  the  things  stated  or  attempted 
to  be  set  forth  in  the  affidavits  in  support  thereof,  have  been 
determined  by  the  orders  of  this  court  against  the  defendants, 
and  the  same  are  res  adjudicata."  .The  court  sustained  the 
objection,  and  made  its  order  dismissing  the  motion  to  dissolve 
the  injunction. 

On  October  20,  1899,  said  King  et  al,  commenced  an  action 
numbered  8,213  in  the  same  department,  against  said  Maloney 
et  ah,  praying  that  defendants  be,  among  other  things,  en- 
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joined  from  entering  or  working  the  mining  property  in  disr^ 
pute,  in  which  cause  the  court  issued  an  order  to  show  cause 
and  a  restraining  order  pending  the  hearing.  On  February 
3,  1900,  the  court  denied  plaintiffs'  application  for  an  injunc- 
tion pendente  lite,  and  dissolved  its  restraining  order.  In  this 
cause  the  complainants,  King  et  al,,  alleged  that  defendants 
had  entered  upon  the  disputed  property,  and  were  extracting 
a  large  quantity  of  valuable  ore  therefrom,  and  threatening  to 
continue  to  do  so.  On  February  15,  1900,  said  King  et  ah 
commenced  in  Department  1  of  said  district  court  their  action 
numbered  8,418,  against  Maloney  et  al.,  praying,  among  other 
things,  that  the  defendants  be  enjoined  from  entering  or  work- 
ing the  mining  property  in  question.  The  judge  of  the  said 
department  dismissed  the  said  cause  for  want  of  jurisdiction, 
the  principal  reason  given  being  that  it  was  apparent  from 
the  pleadings  that  the  principal  cause  of  action  stated  was 
identical  with  that  of  suit  numbered  8,213,  and  it  and  the  other 
matters  set  up  in  said  suit  were  such  as  could  have  been  pre- 
sented for  adjudication  in  the  former  action  by  supplemental 
or  amended  pleadings;  and  therefore  the  court  held  it  to  be 
incumbent  upon  it  to  dismiss  the  cause,  the  other  department 
having  acquired  and  taken  jurisdiction. 

In  the  complaint  in  cause  Xo.  8,418  it  is  alleged  that  Malo- 
ney et  al,  had  entered  upon  and  were  working  the  mining 
property  in  controversy,  and  were  extracting  valuable  ores, 
and  filling  up  the  plaintiffs^  drifts  and  tunnels,  and  destroying 
the  workings  and  developments  showing  the  identity  and  con- 
tinuity of  the  vein. 

Upon  the  hearing  of  May  7,  1900,  of  the  motion  to  dissolve 
the  injunction  in  cause  No.  8,059,  the  court,  considering  the 
objections  of  the  plaintiffs  in  said  cause,  made  an  order  dis- 
missing the  motion  to  dissolve,  recited  in  its  minutes  as  fol- 
lows: "This  day  motion  to  dissolve  injunction  comes  regu- 
larly on  for  hearing,  Esq.  John  J.  McHatton  appearing  on 
behalf  of  plaintiffs,  and  defendants  are  represented  by  Esqs. 
F.  T.  McBride  and  E.  N.  Harwood;  whereupon  counsel  for 
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plaintiffs  objects  to  the  hearing  of  motion  to  dissolve  injunction 
for  the  reason  that  it  is  res  adjudicata.  Evidence  is  adduced 
npon  said  objection,  and  arguments  heard,  and  the  objection 
by  the  court  sustained,  and  motion  is  thereupon  by  the  court 
dismissed ;  to  which  ruling  defendants  duly  except^' 

Defendants  moved  to  quash  the  alternative  writ.  The  court 
thereupon  ordered  them  to  answer,  and  issues  to  be  made, 
reserving  all  questions  presented  until  final  hearing.  At  the 
hearing  evidence  was  taken,  and  the  cause  submitted. 

Judge  Clancy,,  answering,  avers  that  upon  the  hearing  on 
the  objections  the  objectors  offered  the  pleadings,  .orders  and 
records  in  cases  8,059,  8,213  and  8,418,  saying  also:  "There 
was  also  in  evidence  in  support  of  said  objections  the  testimony 
taken  upon  the  hearing  of  said  order  to  show  cause,  and  the 
minute  entries  of  the  court  showing  said  hearing,  and  the  order 
of  the  court,  made  on  Februarj'^  3,  1900,  overruling  the  appli- 
cation for  an  injunction  therein  and  dissolving  the  restraining 
order  theretofore  issued  in  said  cause."  This  quotation  refers 
to  cause  numbered  8,213,  wherein,  as  heretofore  stated,  the 
relators,  as  plaintiffs,  set  up  that  said  Maloney  et  al.,  defend- 
ants, were  engaged  in  working  the  property  in  dispute,  and 
extracting  valuable  ores  therefrom,  belonging  to  the  plaintiffs. 
It  appears  that  the  court  did  not  consider  the  affidavits  accom- 
panying the  motion.  The  testimony  of  Mr.  J.  J.  McHatton, 
counsel  for  the  defendants  herein,  is  somewhat  in  conflict  with 
the  return  of  the  district  judge,  in  that  it  declares  that  the  testi- 
mony taken  in  the  several  causes  referred  to  was  not  actually 
introduced,  but  that  the  attention  of  the  judge  was  directed 
to  the  same,  and  that  counsel  was  informed  by  the  judge  on 
the  hearing  that  it  was  not  necessary  to  actually  produce  the 
transcript  of  such  evidence  before  him,  as  he  would  take  notice 
of  it. 

We  are,  in  effect,  asked  to  declare  that  the  court  did  not  take 
up  and  consider  and  determine  the  motion;  that  the  court's 
record  of  its  order  is  false,  and  that  the  verified  answer  of  the 
judge  is  also  false  in  some  particulars ;  to  vacate  the  said  order. 

Vol.  XXV— 14 
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and  to  iMue  a  mandate  direeting  the  court  and  its  judge  ''to 
forthwith  hear  relators'  said  motian  for  the  dissolution  of  the 
said  injunction  order  issued  May  5^  1899/'  made  in  said  canse 
numbered  8,059. 

It  appears  from  the  evidence  submitted  in  this  Court,  from 
the  petition  and  the  briefs,  that  at  the  time  of  the  hearing  of 
the  objections  there  was  no  objection  to  the  consideration  by 
the  lower  court  of  the  question  as  to  whether  or  not  the  motion 
was  res  adjudicata,  as  declared  in  the  objections. 

The  court,  under  its  rule,  was  at  liberty,  -on  the  objections, 
to  entirely  disregard  lie  proofs  in  the  form  of  affidavits  accom- 
panying the  motion  to  dissolve ;  and  it  appears  that  it  did  so, 
they  not  having  been  served  and  filed  with  the  motion,  but 
served  and  filed  two  days  after  service  of  notice  of  motion,  and 
three  days  before  the  day  noticed  for  hearing. 

The  hearing  of  the  motion  to  dissolve  had  been  continued 
on  the  court's  own  motion.  The  plaintiffs  in  the  cause  in 
which  the  motion  was  filed  had  the  right  to  rely  on  the  court's 
rule,  and  to  invoke  the  same,  as  they  did,  in  their  objections 
filed  on  the  day  that  said  motion  was  noticed  to  be  heard. 
Their  right  to  have  said  affidavits  disr^arded  by  the  court 
accrued  on  the  same  day,  and  they  evidently  relied  upon  the 
court's  rule,  and  did  not  offer  any  counter  affidavits.  The 
court's  rule  is  a  reasonable  and  a  just  one,  and  we  cannot  say 
that  the  court  erred  in  disregarding  the  affidavits,  as  they  were 
not  filed  or  served  contemporaneously  with  the  motion,  as  re- 
quired by  the  said  rule,  and  did  not  refer  to  matters  coming 
to  the  attention  of  the  movers  after  notice  was  served.  Reason- 
able rules  of  court  are  by  law  permitted  to  be  made  and  adopted, 
and,  when  made  and  published,  are  part  of  the  law  of  the  l^d, 
so  far  as  procedure  in  the  court  where  liey  are  made  and  pub- 
lished is  concerned,  and  so  far  as  this  court  is  concerned  in 
passing  upon  the  action  of  such  courts  in  relation  thereto.  In 
this  connection  we  pause  to  say  that  we  disapprove  of  the  de- 
cision of  the  Supreme  Court  in  the  case  of  Stevenson  v.  Cadwell, 
14  Montana  313,  36  Pac.  185,  as  we  do  not  believe  that  it  is 
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mrror  to  apply  rules  of  court  if  their  ftpplieation  has  been  in* 
▼dked  by  parties  to  an  acticm  who  had  a  right  to  inT^e  the 
aama 

The  ccmtention  of  the  relators  is  that  the  court  below  erred 
in  finding  that  the  matter  was  res  ftdjudieaia.  They  declare 
that  the  court  did  not  have  before  it  actually  the  eridence 
averred  by  the  respondeiut  judge  to  have  been  introduoed,  and 
they  deny  that  the  matter  was  res  (uljudicata. 

^'Superior  tribunals  may^  by  memdamns,  commaiid  an  in- 
ferior court  to  perform  a  l^al  duty  where  there  is  no  other 
remedy,  and  the  rule  applies  to  judicial  as  well  as  to  minis- 
terial acts,  but  it  does  not  apply  at  all  to  a  judicial  act  to  correct 
an  error, — as  where  the  act  has  been  erroneously  performed." 
(Mr.  Justice  Clifford,  in  Ex  parte  Neivman,  14  Wall.  169, 
20  L.  Ed.  880.)  If  the  duty  is  unperformed,  and  it  be  judicial 
in  its  character,  the  mandate  will  be  to  the  judge,  directing 
him  to  exercise  his  judicial  discretion  or  judgment,  without 
any  direction  as  to  the  manner  in  which  it  shall  be  performed. 
The  writ  must  not  be  extended  too  far,  or  used  to  control  the 
discretion  of  an  inferior  court  acting  within  the  scope  of  its 
authority.  (Ex  paHe  Newman,  14  Wall.  169,  20  L.  Ed.  880 ; 
Ex  parte  Deiwer  &  Bia  Grande  By.  Co.,  101  U.  S.  711,  25  L. 
Ed.  875 ;  Ex  paHe  Many,  14  How.  24,  14  L.  Ed.  311 ;  People 
V.  Arapahoe  Co.  Dist.  Ct,  14  Colo.  396,  24  Pac.  260;  State  ex 
reh  Independent  Pub.  Co.  v.  Smith,  23  Mont.  329,  58  Pac. 
867 ;'  State  ex  rel.  Northern  Pac.  By.  Co.  v.  Loud,  24  Mont 
428,  62  Pac.  497;  Montana  Ore  Piurchasing  Co.  v.  Lindsay, 
25  Mont  24,  63  Pac.  715.)  We  do  not  consider  that  this  is 
a  matter  wherein  the  court  has  erred  in  the  consideration  of 
some  question  of  law  or  of  practice  preliminary  to  the  whole 
question,  or  any  part  thereof,  but  a  simple  question  of  whether 
or  not  the  court,  having  taken  up  and  considered — on  perhaps 
insufficient  evidence — the  question  whether  or  not  the  matter 
was  res  adjudicata,  erred  in  its  ruling.  If  it  were  a  question 
simply  of  the  court's  having  erred  in  a  conclusion  of  law  or  on 
a  question  of  practice,  presented  as  a  preliminary  objection, 
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and  because  of  such  error  no  consideration  had  been  given  to 
the  motion  to  dissolve^  mandamus  would  lie  (Raleigh  v.  First 
Judicial  DisL  Court,  24  Mont  306,  61  Pac.  993) ;  but  in  the 
case  at  bar  we  are  of  opinion  that  mandamus  is  not  within  the 
power  of  this  Court  to  grant. 

It  appears  that  at  the  time  of  the  hearing  on  said  objections 
it  was  admitted  and  understood  by  the  court  and  all  the  parties 
that  the  property  in  dispute  was  the  same  property  mentioned 
in  said  causes  numbered  8,059,  8,213  and  8,418. 

The  relators,  upon  the  hearing  on  said  objections,  and  upon 
the  question  of  res  adjudicata,  then  considered,  did  not  offer 
any  testimony  outside  of  said  affidavits  to  which  objection  was 
made  under  said  rule. 

.  Did  the  court  err  in  its  finding  that  the  matter  was  res 
adjudicata?  If  so,  m4mdamAis  will  not  apply  to  a  judicial  act 
to  correct  an  error.  If  evidence  was  considered,  and  on  it  the 
court  acted,  mandanvas  will  not  lie  to  reverse  its  decision,  and 
to  coerce  it  into  finding  otherwise.  It  is  apparent  from  the 
evidence  before  this  Court  and  from  the  answer  of  the  district 
judge  that  the  court,  having  had  its  attention  directed  to  the 
pleadings,  orders  and  records  in  the  cases  numbered  8,059, 
8,213  and  8,418,  and  having  been  asked  to  notice  the  evidence 
in  the  two  cases  in  which  testimony  had  been  taken,  and  to 
which  its  attention  was  specifically  directed  then  and  there^ 
although  the  evidence  was  not  produced  before  "the  court  in 
the  actual  form  of  a  transcript,  concluded,  after  consideration 
thereof  and  of  the  subject-matter  of  the  motion  and  said  objec- 
tions, that  it  had  already  once  heard  and  determined  the  ques- 
tion of  the  alleged  abuse  of  its  injunction  by  the  parties  who 
had  sued  out  the  same. 

We  cannot,  under  the  circimistances  of  this  case,  hold 
that  the  court  has  refused  to  consider  and  determine  said  mo- 
tion. The  motion  was  considered  on  the  objections,  although 
perhaps  erroneously  decided  to  be  res  adjudicata,  and  we  can- 
not^  by  mandarmis,  order  the  court  to  set  aside  the  objections, 
and  to  reoonsider  the  motion,  to  the  end  that  it  may  be  forced 
to  have  more  or  better  evidence  than  it  did  on  the  said  hearing. 
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The  alternative  writ  is  quashed^  and  the  petition  for  a  per- 
emptory writ  is  denied. 

Mandamus  denied. 

Mb,  Chief  Justice  Brantly:  I  concur  in  the  result 
reached  by  Mr.  Justice  Milbum  in  the  forgoing  opinion^  but 
do  so  an  the  groupd  that  the  district  court  was  justified  in 
refusing  to  hear  the  motion  to  dissolve  the  injunction  because 
the  relators  had  disregarded  the  rule  of  the  district  court  re- 
quiring the  affidavits  to  be  filed  and  served  with  the  notice  of 
motion.  Objection  was  made  by  the  plaintiffs  in  No.  8,059 
on  this  ground  at  their  earliest  opportunity,  and  the  only 
proper  course  for  the  court  to  pursue  under  the  circumstances 
was  to  enforce  the  rule  by  refusing  to  hear  the  motion  on  this 
ground.  It  was,  therefore,  unnecessary  to  proceed  to  a  hear- 
ing of  the  evidence  upon  the  question  whether  the  matter  pre- 
sented by  the  motion  was  in  fact  res  adjvdicata.  Without 
expressing  an  opinion  as  to  the  correctness  of  Mr.  Justice 
Milbum's  conclusions  on  this  branch  of  the  case,  I  do  not  think 
a  consideration  of  the  question  involved  at  all  necessary  to  a 
decision. 

Mb.  Justice  Pigott  :  I  concur  in  the  conclusion  announced 
by  Mr.  Justice  Milbum  to  the  effect  that  the  alternative  writ 
should  be  set  aside,  and  judgment  entered  dismissing  the  pro- 
ceeding. 
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35     m         CONKLIN,  Appellant,  v.  CULLEN,  Kespondent. 

(No.  1,657.) 

On  Motion  to  Stbike. 

(Submitted  April  1,  1901.    Decided  April  8,  1901.) 

Appeal  —  Record  —  Evidence —  Auihentication  —  Stenogra- 
pher's Certificate — StipuUUion  of  Counsel. 

1.  Under  the  proyieions  of  the  Code  of  Civil  Procedure  of  1895,  neither  the 
certificate  of  the  court  stenographer,  nor  the  stipulation  of  counsel  can  per- 
form the  office  of  the  certificate  of  the  Judge  to  preserye  and  authenticate 
the  evidence  for  the  purposes  of  an  appeal. 

2.  Under  Code  of  Civil  Procedure,  Sees.  1736,  1196,  the  Itid^nce  heard  at  t&e 
trial  is  no  part  of  the  Judgment  roll  so  as  to  be  Included  in  the  record  on 
appeal,  unless  Incorporated  in  a  bill  of  exceptions  or  statement  settled  by 
the  Judge  or  referee  before  whom  the  trial  takes  place,  hence  a  copy  of  the 
stenographer's  report  of  evidence,  not  included  in  any  bill  of  exceptions  or 
statement  settled  by  the  Judge,  identified  merely  by  the  8tenographer^i  cer- 
tificate, and  accompanied  by  a  stipulation  of  counsel  that  such  statement 
contains  all  the  evidence,  but  without  waiver  of  any  right  to  object  to  the 
evidence  as  not  being  a  part  of  the  record,  must  be  stricken  from  the  record 
on  motion,  as  it  could  only  be  made  a  part  of  the  record  under  Code  of  Civil 
Procedure,  Sees.  1150-1158,  relating  to  the  making  of  bills  of  exceptions, 
or  under  Secii.  1170-1176,  providing  the  method  for  obtaining  a  new  trial. 

Appeal  from  District  Court,  Lewis  and  Clarke  County; 
Henry  C.  Smith,  Judge. 

Action  by  S.  L.  Coiiklin  against  W.  E.  Cullen.  Judgment 
for  defendant,  and  plaintiff  appeals.  Motion  to  strike  part  of 
the  transcript  as  not  part  of  the  record.    Granted. 

Mr.  A.  I.  Loeb,  for  Appellant. 

Messrs.  Cullen,  Day  &  Cullen,  for  Eespondent 

MR.  CHIEF  JUSTICE  BEANTLY  delivered  the  opinion 
of  the  Court. 

This  is  an  appeal  from  a  final  judgment  The  transcript 
filed  in  this  Court  contains  what  appears  to  be  a  copy  of  Hio 


85  lloDt  J  CoNKLUf  V.  CvtXXK.  21 


5 


stenographer's  report  of  the  evidence  submitted  at  the  trial. 
ThiB  ig  not  included  in  any  bill  of  exceptions  or  statement  of 
the  case  setUed  and  allowed  by  the  judge  who  tried  the  cause. 
The  only  identification  aocompanying  it  is  a  certificate  by  the 
stenographer  that  it  is  a  true,  correct  and  complete  transcript 
of  his  shorthand  notes  of  all  the  testimony  introduced  at  tlie 
trial^  and  the  following  stipulation  by  counsel:  "We,  tlie 
undersigned,  coimsel  for  the  plaintiff  and  defendant,  hereby 
stipulate  that  the  above  and  foregoing  record  contains  all  of 
the  evidence  introduced  in  the  said  action,  and  all  of  the  pro- 
ceedings had  and  done  therein,  and  is  a  correct  transcript 
thereof,  without  waiver,  however,  of  any  right  to  object  to  the 
evidence  as  [not]  being  a  part  of  said  transcript  and  record." 
The  respondent  has  submitted  a  motion  asking  that  this  part 
of  the  transcript  be  stricken  out  as  being  no  part  of  the  record 
on  appeal.     The  motion  must  be  sustained. 

"On  an  appeal  from  a  final  judgment,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
judgment  roll,  and  of  any  bill  of  exceptions  or  statement  in  the 
case,  upon  which  the  appellant  relies.  Any  statejuent  used 
on  motion  for  a  new  trial  may  be  used  on  appeal  from  a  final 
judgment  equally  as  upon  appeal  from  the  order  granting  or 
refusing  a  new  trial."  (Section  1736,  Code  of  Civil  Pro- 
cedure.) Subdivision  1  of  Section  119C  of  the  same  Coda 
provides  what  the  judgment  roll  shall  contain  in  case  of  judg- 
ments entered  on  default  Under  subdivision  2  of  the  same 
section  it  must  contain:  "In  all  other  cases,  the  pleadings, 
a  copy  of  the  verdict  of  the  jury,  or  finding  of  the  court,  or 
referee,  all  bills  of  exceptions  taken  and  filed,  all  orders,  mat- 
ters and  proceedings  deemed  excepted  to  without  bill  of  exoep- 
tions,  and  a  copy  of  any  order  made  on  demurrer,  or  relatii^ 
to  a  change  of  parties,  and  a  copy  of  the  judgment  If  there 
are  two  or  more  defendants  in  the  action,  and  any  one  of  theia 
has  allowed  judgment  to  pass  against  him  by  default^  the  sum- 
mons, with  proof  of  its  service  upon  such  defendant,  must  alao 
he  added  to  the  other  papers  mentioned  in  this  subdivision.^' 
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From  these  provisions  it  is  apparent  that  the  evidence  heard 
at  the  trial  is  no  part  of  the  judgment  roll  so  as  to  be  included 
in  the  record  on  appeal.  It  can  be  made  so  only  under  the  pro- 
visions of  Sections  1150  to  1158  of  the  Code  of  Civil  Pro- 
cedure^ touching  the  taking  and  preserving  of  bills  of  excep- 
tions, or  under  Sections  1170  to  1176  of  the  same  Code,  pro- 
viding the  method  of  obtaining  a  new  trial.  In  either  case  the 
bill  or  statement  is  necessary  to  present  assignments  of  error 
upon  the  admission  or  exclusion  of  evidence,  or  the  question 
of  the  insufficiency  or  want  of  evidence  to  sustain  the  verdict 
of  decision.  In  each  case  tlie  bill  or  statement  (as  the.  case 
may  be)  must  be  settled  by  the  judge  or  referee  before  whom 
the  trial  takes  place.  Without  this  authentication,  it  will  be 
stricken  out  or  disregarded,  as  forming  no  part  of  the  record 
on  appeal.  (Raymond  v.  Thexton^  7  Mont.  299,  17  Pac.  258 ; 
McLeod  v.  Dickenson,  11  Mont.  438,  28  Pac.  551;  Barber  v. 
Briscoe,  8  Mont.  214,  19  Pac.  589 ;  State  v.  Shepphard,  23 
Mont  323,  58  Pac.  868.)  The  provisions  of  tbe  Code  cited 
are  substantially  the  same  as  those  of  the  Compiled  Statutes 
of  1887,  and  the  rule  as  stated  has  been  invariable  in  this  state. 
The  certificate  of  the  stenographer  cannot  perform  the  office 
of  the  certificate  of  the  judge  (State  v.  Shepphard,  supra)  ;  nor 
is  there  any  provision  of  law  by  which  counsel  may  stipulate 
that  the  bill  of  exceptions  or  statement  of  the  case  is  correct, 
so  as  to  make  it  a  part  of  the  record.  This  could  be  done  imdcr 
a  provision  of  the  old  Code  of  Civil  Procedure  in  case  of  a 
statement  on  appeal  (Compiled  Statutes  of  1887,  First  Divio- 
ion.  Sec.  436),  but  this  provision  is  omitted  from  the  present 
Code  (Harding  v.  McLaughlin,  23  Mont  334,  58  Pac.  865). 
Under  the  present  Code,  counsel  may  stipulate  as  to  the  cor- 
rectness of  the  copies  contained  in  the  record  on  appeal;  that 
is,  they  may  substitute  their  stipulation  for  the  certificate  of 
the  clerk,  which  would  otherwise  be  required,  that  the  tran- 
script contains  correct  copies  of  the  papers  in  the  custody  of 
the  clerk.  (Code  of  Civil  Procedure,  Sec.  1739.)  But  such 
stipulation  may  not  be  substituted  for*  the.  certificate  of  the 
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judge,  where  such  certificate  is  required  to  authenticate  any 
part  of  the  record  of  the  trial. 

There  is  nothing  in  Emerson  v.  Eldorado  Ditch  Co.,  18  Mont. 
247,  44  Pac.  969,  to  support  the  view  that  the  evidence  in  this 
case  became  a  part  of  the  judgment  roll  as  au  agreed  statement 
of  factSw  In  that  case,  as  in  this,  there  was  no  conflict  in  the 
evidence,  and  it  was  held  that  the  ruling  of  the  trial  court 
thereon  presented  a  question  of  law  only,  which  could  be  re- 
viewed on  appeal  from  the  judgment.     It  must  not  be  over- 

• 

looked,  however,  that  the  evidence  was  there  made  a  part  of 
the  judgment  roll  by  a  bill  of  exceptions ;  though,  from  a  care- 
less reading  of  the  opinion,  one  might  conclude  that  this  was 
not  deemed  necessary.  Where  there  is  no  conflict  in  the  evi- 
dence^ there  is  presented  a  question  of  law,  and  the  trial  courc 
acts  upon  it  as  upon  an  agreed  statement  of  facts ;  but  the  cor- 
rectness of  its  judgment  thereon  cannot  be  reviewed  by  this 
Courts  xmless  the  evidence  is  preserved  and  authenticated  under 
the  provisions  of  the  Code  cited  supra.  The  only  exception  to 
this  rule  is  in  cases  where  the  parties  agree  upon  the  facts,  and 
submit  them  to  the  court  for  a  decision,  under  Section  1117  of 
the  Code  of  Civil  Procedure.  The  agreed  statement,  then,  has 
the  force  of  a  special  verdict  or  finding  of  fact,  and  becomes  a 
part  of  the  judgment  roll,  under  Section  1196,  supra. 

While  the  stipulation  of  counsel,  quoted  above,  would  have 
the  effect  of  a  certificate  of  the  clerk  as  to  the  correctness  of  the 
transcript  of  the  papers  on  file  in  his  office,  it  cannot  have  the 
force  of  the  certificate  by  the  judge  to  preserve  and  authenticate 
the  evidence  for  the  purposes  of  an  appeal. 

It  is  therefore  ordered  that  all  that  part  of  the  transcript 
which  purports  to  be  a  copy  of  the  evidence  submitted  at  the 
trial  be  stricken  out. 

Motion  granted. 
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MURRAY,  Appellant,  v,  HALDORN,  Respondent. 

(No.  1,277.) 
(Submitted  March  1,  1901.     Decided  AprU  8,  IttOl.) 

CourUerclaim — Replication — Appeal — Assignment  of  Errors — 
Review. 

■ 

1.  In  a  salt  on  a  note,  defendant  set  up  aa  a  counterdaim  tlie  amount  taxed 
by  the  court  for  his  legal  services  on  a  mortgage  foreclosure.  PlaintlflTs 
replloation.  allied  that  it  had  1>een  ag^reed  between  them,  that  wbenever. 
on  a  foreclosure  sale,  plaintiff  purchased  the  property,  defendant  should 
receive  one-half  of  the  attorney's  fee  as  taxed  by  the  court,  and  that  the 
other  half  should  go  to  the  plaintiff;  fhat  plaintiff  had  purchased  under 
the  foreclosure  in  question ;  and  that  one-Uhlf  of  the  fee  allowed  had  been 
credited  on  the  note.  Held,  that  it  was  error  to  strike  that  part  of  plain- 
tiff's replication  relative  to  the  agreement,  on  the  ground  that  It  was  agalnat 
public  policy,  since  if  the  contract  was  immoral,  and  had  been  executed,  the 
plaintiff  had  a  right  to  show  the  facts  In  defense  of  the  counterclaim. 

2.  Where,  on  appeal,  the  plaintiff  contended  that  the  evidence  did  not  support 
the  finding  as  to  a  sum  due  defendant,  and  the  objection  in  the  record  was 
made  as  to  a  certain  finding,  which  disclosed  that  the  Jury  in  that  finding 
did  not  undertake  In  any  way  to  determine  the  £lnount  due  defendant,  the 
appellate  court  could  not  review  the  matter. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 

Action  by  James  A.  Murray  against  George  Haldom.  From 
a  judgment  in  favor  of  defendant,  plaintiff  appeals.    Eeversed. 

Mr.  Charles  O'Donnell  and  Mr.  E.  8.  Booth,  for  Appellant 

Messrs.  Forhis  &  Evans,  for  Respondent. 

ME.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  the  judgment  in  favor  of  the  defend- 
ant on  his  counterclaim  and  from  the  order  denying  the  motion 
for  a  new  trial 

Plaintiff  sued  the  defendant  on  a  promissory  note  made  by 
the  latter  to  order  of  the  plaintiff  for  the  sum  of  $5,733,  ou 
which  had  been  paid  $2,000.    Defendant  admits  all  the  all^a- 
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tions  of  the  complaint,  and  sets  up  46  oounterelaims,  all  in  one 
oount  The  jury  made  certain  findings,  but  rendered  no  general 
verdict  for  the  defendant.  The  court  entered  judgment  agaiuMt 
the  plaintiff  for  $5,486.30. 

The  appellant  In  his  brief  relies  upon  two  assignments  of 
error:  "First,  the  court  erred  in  sustaining  defendant's  motion 
to  strike  out  portions  of  the  plaintiff's  replication ;  second,  the 
court  eri^  in  overruling  the  defendant's  [plaintiff's]  two  mo- 
tions as  set  forth  on  page  214  of  transcript."  Waiving  the  f a<?t 
that  these  two  assignments,  as  they  appear,  are  not  as  per^ 
spicuous  as  they  ought  to  be,  we  find  by  examination  of  the 
transcript  that  the  first  assignment  refers  to  the  court's  order 
striking  out  portions  of  the  replication  hereinafter  referred  to. 

Defendant  in  his  counterclaim  alleges  that  "in  March,  1894, 
the  defendant  performed  services  for  the  plaintiff  at  his  request 
in  the  case  of  Murray  v.  Farlin,  and  was  allowed  by  the  court 
a  fee  of  $1,500,  which  was  a  reasonable  fee,  none  of  which  has 
been  paid."  Plaintiff,  referring  thereto  in  his  replication,  ad- 
mits "that  the  defendant  performed  services  for  plaintiff  in 
the  case  of  Murray  v.  Farlin,  and  that  he  Avas  allowed  by  the 
ooairt  a  fee  of  $1,500,  but  denies  that  plaintiff  Avas  to  pay  de- 
fendant said  sum  of  $1,500  or  any  or  greater  sum  than  is  here- 
inafter set  forth.  Plaintiff  alleges  the  fact«  to  be  that  the  said 
plaintiff  and  the  said  defendant,  prior  to  the  time  the  suit  of 
Murray  v.  Farlin  was  commenced,  entered  into  an  agreement 
wherein  it  was  agreed  between  plaintiff  and  defendant  that  in 
all  cases  of  foreclosure  of  mortgages  wherein  the  defendant  was 
employed  by  plaintiff,  and  wherein  the  said  plaintiff,  or  the 
parly  interested  in  the  property  described  in  the  decree  in  the 
cause,  purchased  the  property  at  sheriff's  sale,  the  said  defend- 
ant would  only  receive  one-half  of  the  attorney's  fee  as  taxed  by 
the  court,  and  that  the  other  half  of  the  sum  so  taxed  should  go 
to  the  plaintiff  or  party  interested  in  the  cause;  that  the  prop- 
erty described  in  the  complaint  and  decree  in  the  case  of  Murray 
V.  FarlifiL  was  purchased  for  the  plaintiff  in  said  cause,  and  in 
purmanoe  of  said  agreement  there  would  be  due  the  defendant 
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the  Slim  of  $750^  which  is  included  in  the  sum  indorsed  on  the 
note  in  plaintiff's  complaint,  and  no  other  sum  whatever."  The 
court  on  motion  struck  out  all  of  said  paragraph  of  the  replica- 
tion after  the  words,  "a  fee  of  $1,500,"  leaving  the  paragraph 
to  read:  .  "Plaintiff  admits  that  the  defendant  performed  ser- 
vices for  plaintiff  in  the  case  of  Murray  v.  Farlin,  and  that  he 
was  allowed  by  the  court  a  fee  of  $1,500." 

Defendant  in  his  counterclaim  also  alleged  "that  in  April, 
1895,  the  defendant  performed  services  for  the  plaintiff,  at  his 
request,  in  the  case  of  Murray  v.  Dickerman,  which  services 
were  reasonably  worth  $500,  which  was  allowed  by  the  court, 
none  of  which  has  been  paid;"  and  the  plaintiff  in  reference 
thereto  admits  "that  the  defendant  performed  services  for  plain- 
tiff in  the  case  of  Murray  v.  Dickerman,  and  that  he  was  allowed 
by  the  court  a  fee  of  $500,  but  denies  that  plaintiff  was  to  pay 
the  defendant  said  sum  of  $500,  or  any  other  or  greater  sum 
than  is  hereinafter  set  forth.  Plaintiff  alleges  the  facts  to  be 
that  the  said  plaintiff  and  the  said  defendant^  prior  to  the  time 
the  suit  of  Murray  v.  Dickerman  was  commenced,  entered  into 
an  agreement,  as  set  forth  in  paragraph  32  of  this  answer,  and 
that  the  same  is  made  a  part  of  this  paragraph ;  that  the  prop- 
erty described  in  the  complaint  and  decree  in  the  case  of  Murray 
v.  Dickerman  was  purchased  for  the  plaintiff  in  said  cause, 
and  in  pursuance  of  said  agreement  there  would  be  due  to  the 
defendant  the  sum  of  $250,  which  is  included  in  the  sums 
indorsed  on  the  note  in  plaintiff's  complaint  in  this  cause,  and 
no  other  sum  whatever."  The  court,  in  granting  said  motion 
to  strike,  struck  out  all  of  plaintiff's  replication,  in  relation  to 
the  said  suit  of  Murray  v.  Dickerman,  after  the  words,  'Tierein- 
after  set  forth." 

The  action  of  the  court  in  striking  these  parts  of  the  repli- 
cation, so  complained  of  as  error  by  the  plaintiff,  is  defended  by 
the  respondent  herein  on  the  ground  that  the  defense  of  the 
plaintiff  to  the  counterclaim,  as  set  up  in  the  parts  so  stricken 
out,  is  "in  utter  disregard  of  all  ethics,"  and  is  ^4mmoral  and 
against  public  policy,"  and,  being  "in  violation  of  all  moral 
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law  and  principle^  cannot  have  its  reward."  Withont  under- 
taking to  pass  upon  the  question  whether  or  not  Uie  defense 
set  up  by  the  plaintiff  to  the  said  counterclaims  is  immoral,  it 
is  manifest  that  the  court  erred  in  striking  out  these  portions 
of  the  replication.  If  the  alleged  contract  set  up  in  the  parts 
stricken  out  was  void  because  immoral,  then  it  was  void  as  to 
all  parties,  including  Mr.  Haldom,  the  defendant  herein.  If 
the  contract  was  immoral,  and  had  been  executed,  the  plaintiff 
had  a  right  in  his  replication,  in  defense  of  the  counterclaim, 
sb  to  allege;  the  complaint  and  the  answer  tending  to  confirm 
the  stricken  parts  of  the  replication  in  the  statement  that  $750 
plus  $250 — $1,000 — had  been  credited  on  said  note  before 
suit  If  the  agreement  was  not  immoral,  he  certainly  had  a 
right  to  set  up  the  defense  which  he  did.  In  any  way  that  the 
matter  may  be  considered,  he  had  the  right  to  tell  the  facts  to 
the  court  and  jury.  To  strike  out  his  defense  was  error,  and 
for  this  reason  the  judgment  must  be  reversed. 

Examination  of  the  record  discloses  that  this  Court  cannot, 
in  justice,  reverse  the  case,  with  an  option  to  the  defendant  to 
remit  the  amount  which,  through  the  error  of  the  court  in 
granting  the  motion  to  strike  the  parts  of  the  replication,  has 
been  erroneously  included  in  the  judgment.  We  discover  by 
such  examination  that  the  defendant  in  his  counterclaim  de- 
manded $1,000  for  alleged  services  rendered  plaintiff  in  "as- 
sisting him  in  procuring  from  the  lessees  of  the  Estella  mine 
the  "royalty  on  the  output  thereof."  The  testimony  of  the 
defendant  in  respect  of  said  demand  for  $1,000  is  as  follows: 
"The  next  claim  is  No.  10,  where  I  allege  that  prior  to  August, 
1892,  the  defendant,  at  the  special  instance  and  request  of  the 
plaintiff,  performed  services  for  the  plaintiff  in  assisting  him 
in  procuring  from  the  lessees  of  the  Estella  mine  the  royalty 
on  the  output  thereof,  and  for  which  I  charged  one  thousand 
dollars.  At  that  time  Mr.  Murray  and  I  had  become  very  inti- 
mate friends;  too  intimate,  in  fact  One  Saturday  night  he 
was  at  my  house,  and  he  asked  me  if  I  would  come  down  to 
his  office  the  following  day  (Sunday),  at  11  o'clock.    He  had 
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leased  the  Estella  mine^  which  he  then  owned^  to  five  Cornish- 
men,  and  he  said  that  he  had  doae  it  without  any  royalty  being 
put  in  the  contract  I  think  it  was  a  yerbal  lease  or  oontract, 
and  he  said  that  he  thought  if  it  was  worked  properly  he  could 
get  royalty  from  it  without  any  trouble.  They  were  then  ship- 
ping a  great  deal  of  very  rich  ore,  and  he  told  me  what  he  wanted 
me  to  do.  He  wanted  me  to  come  down  the  next  day  about  11 
o'clock  to  the  side  door  of  the  bank,  and  he  would  have  these 
Cornish  boys  in  there,  and  I  was  to  come  in  very  hurriedly, 
and  in  an  abrupt  manner  say,  Well,  it  has  got  to  be  settled  to- 
day, because  I  won't  wait  any  longer.'  He  didn't  tell  me  what 
the  purpose  was,  but  I  surmised  what  it  was,  and  I  did  it  I 
found  the  gentlemen  all  there.  I  don't  know  what  was  the 
result  of  the  interview  after  I  had  gone  in,  but  I  know  in  a 
short  time  after  that  Mr.  Murray  and  myself  were  going  to 
Alaska  together,  and  on  the  steamer  "Queen"  he  showed  me  a 
bundle  of  checks  that  he  said  represented  eighteen  or  twenty 
thousand  dollars,  and  that  that  was  the  royalty  that  he  had  got* 
ten  from  theComishmen  out  of  the  way  he  worked  it  on  that 
Sunday  morning.  I  think  that  Mr.  Daniels,  of  the  Summit, 
was  one  of  the  parties.  That  is  all  I  did,  and  I  .am  not  a  bit 
pi'oud  of  it;  but  at  the  same  time  I  did  it,  and  I  think  I  am 
entitled  to  some  compensation  for  it  That  was  all  I  was  to 
say ;  just  to  make  that  play  for  him  that  other  parties  wanted 
the  property ;  and  it  was  simply  a  bold  'bluff ,' — a  play  to  'bluff' 
these  men  out  of  the  royalty.  I  think  that  that  kind  of  work 
should  be  pretty  well  paid  for.  I  charged  him  one  thousand 
dollars,  but  it  remains  a  charge  though.  It  never  has  been  paid. 
It  remains  unpaid,  the  same  as  all  of  the  other  charges  against 
him."  We  regret  that  the  exception  taken  to  the  action  of  the 
court  and  jury  in  respect  of  this  $1,000  claim  is  not  hefore  us 
in  such  a  way  that  we  can  make  any  decision  thereon.  The 
specification  of  error  in  respect  thereof  is  merely  that  the  testi- 
mony is  insuflBcient  to  support  the  jury's  finding,  giving  as  a 
reason  therefor  that  the  plaintiff  had  testified  that  the  alleged 
services  were  of  such  a  character  that  the  defendant  had  not 
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rnlended  to  charge  for  the  aame^  and  the  further  reason  that 
plaintiffs  vdtneas  Hamilton  had  sworn  tiiat  siidi  servioes  were 
oalj  reasonably  worth  $50,  the  objection  being  made  to  the  find- 
ing  nnmbered  7.  Inspeeticm  of  this  finding  as  shown  in  the 
transcript^  discloses  that  the  jury  in  that  finding  did  not  nnder^ 
take  in  any  wise  to  fiiE  the  value  of  said  alleged  services.  There- 
fore there  is  nothing  before  this  Courts  in  {Hroper  f orm^  in  the 
way  of  an  objection  to  the  certain  other  finding  of  Ae  jury 
adopted  by  the  court  in  its  judgment,  to  the  effect  that  said 
allied  services  were  worth  $1,000. 

Counsel  for  respondent  having  characterized  the  alleged  con- 
tract between  plaintiff  and  defendant  as  set  up  in  the  parts  of 
the  replication  stricken  out  as  in  '^violation  of  all  moral  law 
and  principle,"  we  cannot  refrain  from  suggesting  that  the 
district  court,  upon  a  retrial  of  this  cause,  take  into  consider^ 
ation  the  question  whether  it,  contemplating  ^^all  moral  law  and 
principle,"  should  permit  the  recovery  of  $1,000,  or  any  other 
sum,  for  the  performance  of  such  an  act  of  "bluff,"  as  shown 
in  the  testimony  of  the  defendant,  wherein  he,  at  least,  had  the 
grace  to  say,  "I  am  not  a  bit  proud  of  it,  but  at  the  same  time 
I  did  it;"  his  act  being,  as  defendant  testified,  "simply  a  bold 
'bluff,' — a  play  to  *bluff'  these  men  out  of  the  royalty." 

We  do  not  decide  the  other  matters  suggested  by  the  appel- 
lant, as  they  are  not  presented  in  the  brief  in  proper  form. 

Reversed  and  remanded. 


OX  MOTION  FOR  RE-HEARING. 

(Submitted  May  3,  1901.     Decided  May  13,  1901.) 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
Court. 

The  respondent's  counsel  prays  for  a  re-hearing  and  for 
ground  of  the  prayer  says  that  this  Court  in  its  opinion  held 
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that,  regardless  of  the  question  of  morals  involved,  the  allega- 
tions of  the  replication,  stricken  out  by  the  lower  court,  should 
be  by  it  heard  and  determined.     Counsel  states  that  this  ques- 

* 

tion  was  not  raised  in  the  briefs  or  argument  upon  final  hearings 
that  the  only  question  raised  and  argued  was  whether  or  not 
the  alleged  contract  for  compensation  was  against  public  policy, 
and  that  "the  effect  of  the  contract  upon  the  right  of  the  defend- 
ant to  recover  upon  a  quardum  meruit  *  *  *  was  not  dis- 
cussed, and  this  matter  has  never  been  presented  in  a  formal 
way  to  this  Court."  Bespondent's  counsel  in  his  briefj  speak- 
ing of  the  alleged  error  of  the  district  court  in  striking  out  the 
certain  parts  of  the  replication,  uses  this  language:  "Strangely 
enough,  and  as  if  in  the  best  of  faith,  the  plaintiff  in  his  repli- 
cation admits  that  the  fee  was  allowed  by  the  court  upon  the 
foreclosure  of  the  mortgages,  but  although  the  plaintiff  has  had 
the  advantage  of  the  allowance,  he  comes  forth  to  assert  that 
the  fee  so  allowed  was  in  excess  of  the  reasonable  value  of  the 
services."  Counsel  seems  to  be  in  error  as  to  whether  or  not 
the  question  of  qxmntum  meruit  was  raised  or  considered  in  the 
briefs. 

We  did  not  overlook  the  difference  between  a  contract  to  do 
an  immoral  act  and  a  contract  to  do  a  legal  act,  the  agreement 
as  to  the  consideration  being  void  and  leaving  the  creditor  to 
recover  on  a  quantum  m^eruit. 

The  admission  of  the  plaintiff  in  his  replication  as  to  the 
allowance  by  the  court  and  the  reasonable  value  of  the  services 
rendered  was  not  made  by  the  plaintiff,  but  was  the  result  of 
the  court's  action  on  motion  to  strike  out  the  language  of  the 
replication.  It  is  hardly  permissible  for  a  party  to  move  the 
court  to  strike  out  part  of  a  sentence  or  paragraph  and  then 
charge  the  pleader  with  meaning  to  say  what  the  part  remain- 
ing in  the  pleading  declares,  whereas  the  remainder  of  the 
sentence  or  paragraph  depends  for  its  real  meaning  and  intend- 
ment upon  the  part  stricken  out. 

The  effect  of  the  striking  out  of  the  parts  of  the  replication 
as  to  the  $1,500  matter  was  to  make  the  plaintiff  confess  the 
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cause  of  action  in  the  sum  of  $1^500  on  a  quantum  meruit. 
Practically  the  same  remarks  apply  to  the  action  of  the  court 
in  striking  out  the  parts  of  the  replication  referring  to  the 
other  counterclaim  for  $500. 

The  effect  of  the  pleading,  as  to  the  matters,  before  striking 
out  was,  it  is  true,  to  admit  the  services  as  having  been  ren- 
dered, but  also  to  set  up  circumstances  from  which  the  court 
and  jury  might  determine  that  the  agreement  as  to  the  com- 
pensation was  immoral  and  that  $750  and  $250,  respectively, 
had  been  actually  paid  therefor,  or  that  the  services  were  worth 
only  $750  and  $250,  respectively,  which  sums  had  been  sever- 
ally paid. 

The  parts  stricken  out  included,  in  effect,  the  declaration 
that  $1,000  had  been  paid  to  the  defendant  in  full  for  the  said 
services,  and  that  this  was  part  of  the  $2,000  which  defendant 
admitted  had  been  paid  on  the  note.  This,  certainly,  plaintiff 
had  the  right  to  allege  whether  the  counterclaim  was  on  a 
qiinntum  meruit  or  express  contract.  It  was  not  intended  that 
anything  in  the  opinion  should  be  construed  to  mean  that,  if 
the  services  were  legally  rendered,  they  should  not  be  recom- 
pensed in  a  reasonable  sum  if  the  agreement  to  pay  a  fixed 
compensation  was  void,  but  if  the  alleged  contract  to  pay  a  fixed 
sum  was  immoral  and  had  been  executed  as  claimed,  the  plain- 
tiff  had  a  right  to  so  allege  and  prove. 

The  statement  contained  in  the  said  opinion  that  the  plaintiff 
had  the  right  to  tell  the  facts  to  the  court  and  jury  in  any  way 
that  the  matter  of  the  said  contract  for  professional  services 
might  be  considered,  is  withdrawn,  as  meaning  more  than  the 
Court  intended  to  say. 

The  motion  for  ro-hearing  is  denied  - 

Motion  denied. 
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S1^\TK  EX  KEL.  SACKETT,  Relatrix,  v.  THOMAS, 

Defendant. 

(No.  1,669.) 
(Submitted  April  1,  1901.    Decided  April  8,  1901.) 

ConstitutioTh — Local  or  Special  Laws — Changing  the  Names  of 
Counties — Mandamus, 

1.  Constitution,  Art.  V,  Sec.  26,  prohibiting  the  legislature  to  pasd  local  or 
special  laws  changing  the  name  of  persons  or  "places"  applies  to  changing 
the  names  of  counties,  notwithstanding  Article  VI,  Sec.  •^,  and  Article 
XVI,  Sees.  1,  3,  recognize  the  power  of  the  legislature  to  create  new  conn- 
ties  and  to  change  those  already  established. 

2.  Under  the  Constitution  the  legislature  has  the  power  to  create  counties  and 
give  them  names,  or  destroy  them,  but  after  they  are  created  they  may  not 
be  disturbed  by  special  or  local  legislation,  except  incidenally  in  the  exer- 
cise of  the  creative  power,  or  in  cases  where  a  general  law  cannot  be  made 
applicable. 

3.  The  word  "persons**  used  in  the  Constitution,  Art.  V,  Sec.  26,  embraces  all 
persons,  whether  natural  or  artificial. 

4.  Under  Code  of  Civil  Procedure,  Sees.  150,  152,  requiring  a  district  court 
to  have  a  seal,  and  prescribing  its  form  and  the  words  to  be  inscribed  on 
it;  and  Section  1210,  permittimg  the  party  in  whose  favor  a  Judgment  is 
given  to  have  a  writ  of  execution  for  its  enforcement,  on  demand,  at  any  time 
within  six  years  after  entry,  which  writ  is  required,  by  Section  1211,  to  be 
issued  in  the  name  of  the  state,  sealed  with  the  seal  of  the  court,  and  sub- 
scribed by  the  clerk,  etc., — a  writ  of  mandate  to  compel  the  clerk  to  issne 
an  execution  with  the  seal,  bearing  the  former  name  of  a  county,  is  the 
proper  remedy,  where  the  legislature,  by  a  void  act,  has  attempted  to  change 
the  name  of  a  county. 

Application  for  writ  of  mandate  by  the  state,  on  the  rela- 
tion of  Mrs.  M.  A.  Sackett^  against  the  clerk  of  the  district- 
court  of  the  Third  judicial  district  for  Deer  Lodge  county* 
Writ  granted. 

Mr.  C.  E,  Sackett  and  Mr.  W.  H.  Trippet,  for  Relatrix. 
Mr.  James  Donovan,  Attorney  General,  for  Defendant. 

Senate  Bill  Ko.  84  changes  the  name  of  Deer  Lodge  County 
to  Daly  County. 
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The  first  proposition  involves  the  interpretation  of  the  woord 
"places,"  and  the  construction  to  be  placed  upon  the  clause  of 
the  constitution  when  considered  in  its  application  to  Senate 
Bill  No.  84. 

The  rules  of  construction  and  interpretation  of  constitutions 
in  statutes  are  well  settled,  and  it  is  only  necessary  to  apply 
them  to  the  particular  case  under  consideration. 

1.  It  is  a  cardinal  rule  in  the  interpretation  of  constitutions 
that  words  are  presumed  to  have  been  employed  in  their  natural 
and  ordinary  meaning.  (Am.  &  Eng.  Enc.  Law,  Vol.  6,  p. 
924 ;  Miller  v.  Dunn,  72  Cal.  462 ;  Sprague  v.  Norway,  31  Cal. 
173 ;  Matter  of  McOuire,  57  Cal.  605 ;  Weill  v.  Canfield,  54 
Cal.  Ill ;  Oakland  Paving  Co.  v.  Wilton,  69  Cal.  493.)  Every 
word  employed  in  the  constitution  is  to  be  expounded  in  its 
plain,  obvious,  common  sense  meaning,  unless  the  text  furnishes 
some  ground  to  control,  qualify  or  enlarge  it.  (Story,  Const. 
Sec.  451.)  A  constitution  is  not  interpreted  by  technical  rules 
of  art  which  the  law  gives,  to  ascertain  its  meaning,  but  it  is 
to  be  studied  in  the  light  of  ordinary  language^  the  circum- 
stances attending  its  formation  and  the  construction  placed 
upon  it,  by  the  people  whose  bond  it  is.  (Cronise  v.  Cronise, 
54  Pa.  St.  255.)  "A  special  act  of  the  assembly  which  changes 
the  name  of  a  poor  district,  is  not  mthin  the  prohibition  of  the 
constitution  against  the  changing  of  names  of  persons  or  places.'^ 
(Gen.  Dig.  1900,  p.  4158,  Sec.  15  (f).)  The  above  is  from  a 
Pennsylvania  case,  reported  in  5  Lackawanna  Legal  News,  332. 
Even  where  a  word  having  a  technical  as  well  as  a  popular 
meaning  is  used  in  the  constitution,  the  courts  will  generally 
accord  to  it  its  popular  signification,  unless  the  very  nature  of 
the  subject  indicates,  or  the  text  suggests,  that  it  is  used  in  its 
technical  sense.  (Am.  &  Eng.  Enc.  Law,  VoL  6,  p.  925,  and 
.cases  cited.)  A  constitution  is  not  to  .be  interpreted  according 
to  the  words  used  in  particular  classes,  but  with  a  view  to  ascer- 
tain the  sense  in  which  the  words  were  employed ;  and  its  terms 
must  be  taken  in  their  ordinary  and  common  acceptation,  be- 
cause  they  are  presumed  to  have  been  so  understood  by  the 
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framers,  and  by  the  people  who  adopted  it     (Manley  v.  State, 
7  Md.  135 ;  Bandley  v.  Isaac,  13  Md.  202.) 

2.  '^To  arrive  at  the  meaning  of  the  constitutiony  as  of  any 
other  writing,  the  whole  of  it  must  be  examined.  If  there  ift 
apparent  conflict  it  is  the  duly  of  the  court  to  harmonize  them^ 
if  it  can  be  reasonably  done,  so  as  to  give  effect  to  every  portion 
of  the  instrument."  (Matter  of  Maguvre,  57  Cal.  604,  607.) 
If  words  happen  to  be  dubious,  their  meaning  may  be  estab- 
lished by  comparing  them  with  the  context,  or  by  comparing 
th^n  with  other  words  and  sentences  in  the  same  instrument 
(Story,  Const  Sec.  400.)  "In  addition  to  construing  the  inde- 
pendent technical  and  popular  meanings  of  a  word  used  in  an 
act  or  constitution,  we  may  look  to  other  sections  of  the  same 
instrument  for  the  sense  in  which  the  word  is  used,  as  an  aid 
to  determine  whether  it  has  been  used  in  its  popular  sense  in 
the  particular  provision  under  consideration."  (MUler  v.  Dunn, 
72  Cal.  462 ;  People  v.  Eddy,  43  Cal.  331.) 

3.  Every  presimiption  is  in  favor  of  the  constitutionality 
of  a  l^slative  enactment^  and  the  judicial  department  will 
be  justified  in  pronouncing  it  unconstitutional  only  when  it 
becomes  a  manifest  usurpation  of  power.  (Am.  &  Eng.  Enc. 
Law,  Vol.  6,  p.  — .)  The  power  of  the  judiciary  to  declare 
a  statute  unconstitutional  should  never  be  exerted  except  where 
the  conflict  between  it  and  the  constitution  is  palpable  and  inca- 
pable of  reconciliation.  {Stockton,  etc.  R.  R.  Co.  v.  City  of 
Stockton,  41  Cal.  147.)  The  unconstitutionality  of  a  statute 
must  be  clear  and  manifest  before  a  court  should  declare  it,  .m> 
that  where  any  reasonable  doubt  exists  as  to  its  constitutionality 
it  should  be  upheld.  (People  v.  Van  Oaskin,  5  Mont  352 ; 
People  V.  San  Francisco,  etc.  Ry.  Co.,  35  CaL  606 ;  Myers  v. 
English,  9  CaL  341 ;  Ex  parte  Newman,  9  CaL  502 ;  Hobart 
\.  Butte  County^  17  Cal.  23.)  "Under  the  established  rule  of 
strict  construction  applicable  to  state  oonstitutionsy  an  aot  of 
the  legislature  should  never  be  declared  unconstitutional  uuloaa 
there  is  a  clear  repugnance  between  the  statute  and  the  organic 
law.'*     (8.  P.  Ry.  Co.  v.  OHon,  32  Fed.  457.)     In  the  case 
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last  above  cited  the  court  said:  '^If  it  is  possible,  therefore, 
that  the  city  of  Stockton  may  have  a  public  interest  in  this  rail- 
road, then  the  l^slative  action  is  conclusive  here  that  the  city 
does  in  fact  have  such  an  interest"  (p.  172.)  In  the  case  of 
Booth  V.  Town  of  Woodbury,  32  Conn.  E.  128,  the  following 
language  is  used  by  the  court :  "If  there  be  the  least  possibility 
that  making  the  gift  will  be  promotive  in  amy  degree  of  the 
public  welfare,  it  becomes  a  question  of  policy  *  *  *  and 
the  determination  of  the  legislature  is  conclusive."  "The  judic- 
iary always  look  at  acts  of  the  legislature  with  great  respect, 
and  reconcile  and  sustain  them  if  possible.  ♦  *  *  The 
presumption  that  such  a  body  has  sanctioned  enactments  in 
violation  of  the  constitution  is  not  to  be  lightly  indulged." 
(^Stockton,  etc.  By.  Co.  v.  City  of  Stockton^  41  CaL  160.) 

4.  "The  settled  rule  of  the  construction  of  state  constitu- 
tions is  that  they  are  not  special  grants  of  powers  to  legislative 
bodies,  but  general  grants  of  all  legislative  powers  not  actually 
prohibited  or  expressly  excepted.  It  is  equally  well  settled  that 
the  exception  must  be  strictly  construed.  The  construction  is 
strict  against  those  who  stand  on  the  exception  and  liberal  in 
favor  of  the  government  itself."  (S.  P.  By,  Co.  v.  Orton,  33 
Fed.  457.)  In  the  case. of  the  states  the  exercise  of  all  the 
usually  recognized  powers  of  the  legislature  is  valid  unless 
actually  prohibited  or  expressly  excepted.  (Smith  v.  Twelfth 
Dist.  Judge,  17  Cal.  547 ;  State  v.  Bogers,  13  Cal.  160 ;  People 
V.  Coleman,  4  Cal.  46,  60  Am.  Dec.  581.)  "The  federal  consti- 
tution confers  powers  expressly  enumerated,  that  of  the  slate 
contains  a  general  grant  of  all  powers  not  excepted.  The  con- 
struction of  the  former  instrument  is  strict  against  those  who 
claim  under  it;  the  interpretation  of  the  latter  is  strict  against 
those  who  stand  upon  the  exceptions,  and  liberal  in  favor  of  the 
government  itself."  (Sharpless  v.  Mayor  of  Philadelphia,,  21 
Pa.  St  160.)  "Where  no  constitutional  restriction  exists,  the 
corporate  existence  and  powers  of  counties,  cities  and  towns 
are  subject  to  legislative  control."  (Dillon,  Mun.  Corp.  Sec. 
186.)     The  legislature  has  the  power  to  abolish  a  county  organi- 
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zatioiL  (Dillon,  Mun.  Corp.  Sees.  46,  65 ;  State  v.  Hamilton, 
40  Kan.  323 ;  People  v.  Hill^  7  Cal.  97 ;  Cooley,  Const.  Lim. 
228t9  ;  Patterson  v.  Yuba  Co.,  13  Cal.  333.)  The  Constitution 
of  the  State  of  Montana  expressly  authorizes  the  creation  of  new 
counties,  and  the  only  limitation  placed  upon  such  power  of 
the  legislature  is  that  the  new  county  shall  pay  its  ratable  pro- 
portion of  existing  indebtedness.  (Art.  XVI,  Sec.  3,  Const.) 
"In  the  interpretation  of  a  power  all  the  ordinary  means  to 
execute  it  are  to  be  deemed  a  part  of  the  power  itself."  (Story's 
Const  Sec.  430. )  ^^Wherever  a  general  power  to  do  a  thing  is 
given,  every  particular  power  necessary  for  doing  it  is  in- 
cluded."    (Id.  Sec.  434.) 

Webster's  International  Dictionary  gives  nine  definitions  of 
the  word  "place,"  of  which  the  only  pertinent  one  is  the  third, 
which  reads  as  follows:  "A  position  which  is  occupied  and 
held ;  a  dwelling,  a  mansion ;  a  village^  town  or  city ;  a  fortified 
town  or  post;  a  stronghold;  a  region  or  country."  It  will  be 
noted  that  this  definition  is  in  fact  a  number  of  different  defi- 
nitions, grouped  together  because  of  similarity. 

The  definitions  given  in  the  Standard  and  Century  are  very 
similar ;  the  Standard  giving  13  definitions  and  the  Century  23. 
In  none  of  these  definitions  does  the  word  counly  occur,  nor 
is  there  anything  which  justifies  the  application  of  the  word  to 

a  county  except  under  some  such  general  and  indefinite  term 
as  a  locality  or  region,  or  a  particular  space  marked  by  bounda- 
ries. 

The  law  dictionaries,  Bouvier's,  Anderson's  and  Black's,  give 
the  definition  of  place  as  follows :  "The  word  place  is  a  very 
indefinite  term.  It  is  applied  to  any  locality  limited  by  bounda- 
ries, however  large  or  however  small ;  it  may  be  used  to  designate 
a  country,  state,  county,  town  or  a  very  small  portion  of  a  town. 
The  extent  of  the  locality  designated  by  it  must  generally  be 
determined  by  the  connection  in  which  it  is  used."  This  defini- 
tion is  taken  verbatim  from  the  opinion  of  the  court  in  Law  v. 
Fairfieldj  46  Vermont  432,  which  was  decided  in  1874.  The 
question  involved  in  the  case  was  the  interpretation  and  con- 
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struction  of  the  word  "placrf*  occurring  in  a  statute  requiring 
notice  in  writing  to  be  given  "stating  the  time  when  and  the 
place  where  such  injury  was  received/'  upon  a  public  highway. 
There  is  also  a  reference  in  Anderson's  definition  to  the  case 
of  Clapp  V.  Burlmgton,  42  Vt  579,  in  which  the  court  con- 
strued the  word  "place"  occurring  in  a  federal  statute  to  apply 
to  the  state  generally,  and  not  to  any  particular  part  of  the 
state.  The  phrase  under  consideration  was  as  follows:  "At 
tbe  place  where  such  bank  is  located." 

In  the  Matter  af  Maguire,  57  Cal.  604,  the  court  was  called 
upon  to  construe  the  word  "disqualify"  as  used  in  the  consti- 
tution, and  as  affecting  the  constitutionality  of  a  statuta  It 
is  significant  that  the  court  in  that  case  quoted  the  definitions 
of  the  word  as  given  by  Webster  and  Worcester,  and  does  not 
appear  to  have  taken  any  other  definition  into  consideration. 

If  a  broad  meaning  is  to  be  given  to  the  word  "places"  it 
must  take  in  all  municipal  corporations  in  the  state, — town- 
ships,  school  districts,  road  districts,  towns  and  cities,  as  well 
as  judicial  representative  and  senatorial  districts.  If  this  1k> 
true,  then  the  legislature  plainly  violates  the  constitution  every 
time  it  creates  a  new  county,  by  giving  it  a  new  name;  for 
thereby  the  name  of  every  school  district  and  every  road  dis- 
trict in  the  new  county  is  changed.  Section  1750,  Political 
Code,   provides  that  each  school  district  "shall  be  kno^vn  as 

District  No of County."    The  name  of  the 

county  being  an  integral  part  of  the  name  of  the  district,  a 
change  of  the  county's  name  by  special  act,  being  in  effect  a 
change  of  the  name  of  the  school  districts,  is  prohibited,  pro- 
vided that  the  word  "places"  includes  a  school  district  The 
same  is  true  of  Boad  districts  organized  under  the  new  road  law. 

In  fact,  to  pursue  the  illustration  further,  the  creation  of 
a  new  county  is  in  effect  a  change  in  the  name  of  the  county, 
since  that  part  of  the  county  which  was  formerly  known  as 
Deer  Lodge  is  now  known  as  Powell;  for  the  same  reasoning 
which  would  make  the  term  "place"  apply  to  a  county,  would 
make  it  apply  to  all  parts  of  it     To  paraphrase  the  definition 
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giyea  in  the  law  dictionaries,  ^4t  may  be  used  to  designate  a 
county,  or  a  very  small  portion  of  a  county." 

While  the  construction  and  interpretation  of  the  word  "per- 
sons" as  used  in  the  clause  under  consideration  is  not  directly 
involved  here,  it  is  proper  to  be  considered,  and  may  be  of  im- 
portance, as  it  is  used  in  connection  with  the  word  "places," 
and  may  throw  some  light  upon  the  interpretation  to  be  placed 
upon  the  latter. 

The  word  "person"  in  its  broad  and  comprehensive  signifi- 
cance includes  both  natural  and  artificial  persons,  and  the  courts 
of  Ifew  York  have  always  held  that  where  the  word  "person" 
occurs  in  the  statutes  it  includes  corporations.  (Field  v.  N, 
Y,  Central  Ry,,  29  Barb.  176.) 

Xotwithstanding  such  construction  of  the  word  where  it 
occurs  in  the  statutes,  the  courts  of  Xew  York  have  held  that 
"the  constitutional  limitation  upon  the  legislature  to  change 
the  name  of  persons  has  no  application  to  corporations."  {Mo- 
raii  V.  Lyndeclcer,  27  Hun.  585.) 

It  must  bo  conceded,  therefore,  that  the  word  "persons,"  as 
used  in  the  section  under  consideration,  is  used  in  its  narrow 
and  restricted  sense,  and  includes  only  natural  persons.  By 
analogy,  and  following  the  rule  laid  down  that  reference  may 
be  had  to  the  context  in  ascertaining  the  meaning  or  sense  in 
which  a  word  is  used,  must  it  not  follow  that  the  word  "places" 
is  used  in  the  same  narrow  and  restricted  sense?  Is  it  reason- 
able to  say  that  while  the  word  "persons"  is  used  in  its 
restricted  sense,  the  word  "places"  is  used  in  its  broad  sense, 
when  both  are  used  in  the  same  connection  ?  "The  extent  of  the 
locality  designated  by  it  must  generally  be  determined  by  the 
coiuiection  in  which  it  is  used." 

And  further,  if  the  word  "persons"  is  intended  to  apply  to 
natural  persons  only,  why  may  it  not  be  argued  that  the  word 
"places"  refers  to  natural  places,  such  as  lakes,  rivers,  creeks, 
canyons,  valleys,  mountains,  etc.  Their  names  are  given  to 
them  by  the  people  in  the  first  instance,  and  not  by  the  legis- 
lature or  the  constitution ;  and  it  is  right  and  proper  that  the 
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people  should  prohibit  the  legislature  from  changing  them  by 
special  act. 

But  in  the  case  of  a  county,  its  name,  if  it  is  newly  created, 
is  given  to  it  by  the  legislature  in  the  first  instance,  and  thero 
is  no  reasonable  argument  that  can  be  advanced  why  the  legis- 
lature should  not  be  permitted  to  change  by  special  act  that 
which  it  created  by  special  act  There  is  no  argument  which 
could  be  advanced  against  the  advisability  of  entrusting  to  the 
legislature  the  changing  of  the  name  of  the  county,  which  could 
not  with  equal  force  be  applied  to  the  power  of  the  legislature 
to  name  a  county  in  the  first  instance. 

The  section  in  question  being  an  exception  to  the  general 
power  of  the  legislature  to  pass  special  laws  upon  every  sub- 
ject, it  must  be  strictly  construed  as  against  the  relatrix  in  this 
case,  who  relies  and  stands  upon  the  exception,  and  liberally 
construed  in  favor  of  the  constitutionality  of  the  act 

There  being  an  express  power  given  to  the  legislature  to 
create  new  counties,  the  naming  and  changing  of  the  names 
of  such  counties  is  an  incident  of  the  power  to  create,  and  there- 
fore the  power  to  change  the  name  is  included  within  the 
power  to  create. 

It  will  not  be  denied  that  if  the  change  of  names  in  the  two 
counties  had  been  incorporated  in  the  original  bill  dividing 
Deer  Lodge  county,  it  would  be  constitutional.  And  it  is 
within  the  powder  of  the  legislature  to  repeal  Senate  Bill  No. 
3,  by  which  Deer  Lodge  county  was  divided  and  Powell  county 
created.  This  would  leave  Deer  Lodge  county  as  it  was  before 
the  passage  of  Senate  Bill  Xo.  3,  and  the  legislature  could  then 
pass  a  law  dividing  Deer  Lodge  county,  naming  one  portion 
of  it  Daly  county,  thereby  accomplishing  by  circumlocution 
that  which  it  is  contended  is  expressly  prohibited  by  the  section 
under  consideration. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  Court. 

By  the  first  section  of  an  Act  of  the  Seventh  Legislative 
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Assembly,  passed  on  March  7,  and  approved  by  the 
governor  on  March  8,  1901,  it  is  declared  "that 
county  of  the  state  of  Montana  now  named  and  known 
as  Deer  Lodge  county  shall  no  longer  be  Deer  Lodge 
county,  but  shall  hereafter  be  the  counly  of  Daly, 
and  shall  be  named,  designated  and  known  as  and  shall  con- 
stitute Daly  county.  The  boundaries  of  said  Daly  county  shall 
be  the  same  as  the  boundaries  of  Deer  Lodge  county  now  are, 
and  the  city  of  Anaconda  shall  be  the  county  seat  of  said  Daly 
county  until  changed  according  to  law."  The  following  five 
sections  of  the  Act  contain  provisions  designed  to  continue  the 
administration  of  county  affairs  without  change,  except  in 
the  name,  and  to  preserve  and  protect  the  outstanding  obliga- 
tions of  Deer  Lodge  county.  By  express  provision  in  the 
seventh  section  thereof,  the  Act  became  operative  at  oncei 

On  February  8,  1901,  there  was  dulv  docketed  in  the  office 
of  the  defendant^  the  clerk  of  the  district  court  of  the  Third 
judicial  district,  at  Anaconda,  a  deficiency  judgment  in  favor 
of  the  relatrix  for  the  sum  of  $1,119.68,  and  against  Mary  and 
Joseph  MacCaffery,  this  amount  remaining  unpaid  after  sale 
by  the  sheriff  of  certain  real  estate  under  a  decree  of  fore- 
closure made  and  entered  by  said  court  in  favor  of  relatrix, 
and  against  said  Mary  and  Joseph  MacCaffery,  on  January 
7,  1900.  This  judgment  being  then  unsatisfied,  the  relatrix, 
on  March  23,  1901,  applied  to  the  defendant  for  execution 
thereon,  but  at  the  same  time  demanded  that  he  issue  the  exe- 
cution under  the  seal  of  the  court  theretofore  used,  under  the 
provisions  of  law  requiring  a  seal  and  prescribing  its  form, 
with  the  words  '*Deer  Lodge  County"  inscribed  thereon  instead 
of  the  words  "Daly  County ;"  claiming  that  the  said  Act  of  the 
legislative  assembly  is  invalid  and  ineffectual  to  change  the 
name  of  the  county  from  "Deer  Lodge"  to  "Daly,"  and  to 
authorize  the  corresponding  change  in  the  inscription  upon  the 
seal.  The  defendant  agreed  to  issue  the  writ  as  demanded, 
but  under  the  seal  of  the  court  for  "Daly"  instead  of  "Deer 
Lodge"  county,  and  refused  to  authenticate  it  as  relatrix  do- 
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manded.  The  relatrix  alleges  that  the  defendants  mentioned  in 
said  judgment  are  personally  liable  thereon,  and  that  they  own 
real  estate  situated  in  the  city  of  Anaconda  of  great  value,  upon 
which  her  judgment  is  a  lien.  Upon  an  affidavit  filed  in  this 
Court  on  March  27,  setting  forth  the  foregoing  facts  and 
in  addition  thereto  a  sufficient  reason  why  this  Court  should 
entertain  jurisdiction  in  the  first  instance,  an  order  was  mad'e 
directing  notice  to  be  given  to  the  defendant  to  appear  and 
show  cause  on  April  1  why  an  alternative  writ  should  not 
issue.  The  attorney  general,  appearing  for  the  defendant, 
resisted  the  application,  on  the  ground  that  the  affidavit  does 
not  state  facts  sufficient  to  warrant  the  relief  demanded.  There- 
upon, by  agreement,  the  parties  submitted  to  the  Court  the 
question  whether  the  peremptory  writ  shall  issue. 

The  position  of  counsel  for  relatrix  is  that  the  act  changing 
the  name  of  Deer  Lodge  county  is  void,  because  it  is  obnoxious 
to  Section  26  of  Article  V  of  the  State  Constitution,  which  pro- 
vides :  "The  legislative  assembly  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated  cases,  that  is  to  say: 
*  *  *  Changing  the  names  of  persons  or  places.  *  *  * 
In  all  other  cases  where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted."  Section  150  of  the  Code  of 
Civil  Procedure  provides  that  the  district  court  must  have  a 
seal,  and  Section  152  of  the  same  Code  prescribes  its  form  and 
the  words  to  be  inscribed  upon  it,  including,  among  others, 
the  name  of  the  proper  county.  Section  1210  of  that  Code 
permits  the  party  in  whose  favor  a  judgment  is  given  to  have, 
upon  demand,  at  any  time  within  six  years  after  entry  thereof ; 
a  writ  of  execution  for  its  enforcement  Section  1211  pro- 
vides :  "The  writ  of  execution  must  be  issued  in  the  name  of 
the  state  of  Montana,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,"  etc.  If,  therefore,  the  position  of 
counsel  is  correct,  the  writ  must  issue;  for  if  it  was  not  within 
the  power  of  the  legislature^  by  a  special  law,  to  change  the 
name  of  the  county  of  Deer  Lodge,  the  act  in  question  is  void, 
and  does  not  justify  the  defendant  in  refusing  to  comply  with 
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the  demand  of  relatrix,  and  his  refusal  leaves  her  without  any 
plain,  speedy  and  adequate  remedy  in  the  ordinary  course  of 
law ;  for  it  is  manifest  that  she  is  entitled  to  have  such  a  writ 
as  the  law  authorizes,  to  the  end  that  the  proceedings  there- 
under may  not  be  open  to  question,  or  that  she  be  put  in  peril 
of  defeat  at  any  stage  thereof. 

The  questions  presented  and  argued  at  the  hearing  are  (1) 
whether  the  word  "places,"  used  in  the  constitution,  includes 
counties,  thus  bringing  the  law  within  the  express  prohibition 
against  "changing  the  names  of  persons  and  places;"  and  (2) 
whether  it  is  obnoxious  to  the  general  provision  forbidding  a 
special  law  in  any  case  where  a  general  law  can  be  made  appli- 
cable. The  provision  prohibiting  special  or  local  laws  is  found 
in  the  constitutions  of  many  of  the  states  in  the  Union,  some 
of  them  nearly  identical  with  that  in  our  own,  but,  so  far  as  we 
pre  aware,  no  court  of  final  resort  in  any  state  has  considered 
and  defined  the  term  "places"  as  used  in  the  phrase  in  question. 
The  word  "place,"  in  popular  usage,  is  a  very  indefinite  term. 
It  is  used  of  an  area  or  portion  of  land  marked  off  by  bounda- 
ries, real  or  imaginary,  as  a  region,  locality,  site,  spot;  it  is 
applied  to  a  city,  town  or  village ;  it  is  used  of  a  building  with 
adjoining  grounds,  or  of  a  building  or  part  of  a  building  set 
apart  for  a  particular  purpose,  as  a  theater  or  church;  it  in- 
cludes a  fortress  or  fortified  post ;  it  designates  a  room  to  abide 
in,  or  a  seat  in  such  a  room,  or  in  a  coach  or  public  place ;  and 
it  is  often  used  of  a  mere  point,  as,  for  instance,  "the  place  of 
beginning,"  upon  a  boimdary  line,  or  the  point  where  two  lines 
meet.  In  legal  parlance,  it  is  equally  indefinite.  Anderson 
defines  it  thus :  "Any  locality  limits  by  boundaries,  however 
largo  or  small,  as  a  country,  a  state,  a  county,  a 
town,  or  a  portion  thereof.  The  extent  of  the  lo- 
cality is  to  be  determined  by  the  connection  in  which 
the  word  is  used."  This  definition  is  taken  substan- 
tially, from  Law  V.  Fairfield,  46  Vt.  425,  where  the  word,  as 
used  in  a  statute  requiring  notice  to  be  given  to  a  town  of  the 
time  and  place  where  an  injury  was  received  upon  a  highway, 
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was  held  to  mean  the  particular  point  on  the  highway ;  the  mere 
mention  of  a  certain  highway  several  miles  in  length  not  being 
sufficiently  definite.    In  the  same  state,  in  construing  the  word 

as  used  in  the  Act  of  Congress  of  June  3,  1864,  creating  the 
national  banking  system  and  permitting  shares  in  a  national 
bank  to  be  taxed  "at  the  place  where  such  bank  is  located," 
the  term  was  held  to  mean  the  city  or  town  where  the  owner 
resided.  (Clapp  v.  Burlington,  42  Vt.  579,  1  Am.  Repts.  355.) 
So  the  Xew  Jersey  Supreme  Court,  in  construing  the  same 
statute,  held  the  word  "place"  to  mean  the  municipal  district 
which,  having  the  power,  imposes  the  tax.  {State  v.  Hart,  31 
N.  J.  Law,  434.)  Bouvier  gives  substantially  the  same  defi- 
nition as  Mr.  Anderson,  citing  Law  v.  Fairfield,  supra.  In 
the  phrase  "law  of  the  place  of  the  contract,"  the  word  "place" 
is  used  of  a  state  or  country.  So,  also,  in  the  expression  "place 
of  trial,"  used  in  the  Code  of  Civil  Procedure  and  the  Pentil 
Code  (Code  of  Civil  Procedure^  Sees.  615-619;  Penal  Code, 
Sec.  1970),  the  word  primarily  means  county,  and  not  the  im- 
mediate place  where  the  trial  court  sits.  In  this  connection  it 
is  equivalent  to  neighborhood  or  place  of  a  crime,  or  a  cause 
of  action,  or  the  political  division  within  which  a  jury  must 
be  gathered  for  the  trial,  and  is  synonymous  with  the  word 
"venue."  In  other  parts  of  the  constitution  itself  it  is  used 
some  18  times,  with  a  great  variety  of  applications.  It  is 
applied  to  a  point  in  a  boundary  line,  a  cemetery,  a  church,  a 
building  where  an  election  is  held,  a  military  reservation,  a 
dwelling,  a  court  of  justice,  the  capital  of  the  state,  to  cities, 
townSy  villages,  and  railroad  stations,  an  institution  of  learning, 
and  in  one  instance  to  the  whole  state  or  congressional  district. 
These  ^lumerated  instances  sufficiently  illustrate  the  indefinite 
meaning  and  varied  application  of  the  term,  both  in  papular  and 
legal  usage.  This  indefinite  meaning  likewise  demonstrates 
that  the  proper  signification  of  the  term  as  used  in  the  con- 
stitution must  be  deduced  from  the  context  in  which  it  is  found, 
and  the  purpose  had  in  view  in  putting  into  the  organic  law  of 
the  state  an  express  prohibition  of  any  special  l^slation  with 
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reference  to  the  name  by  which  a  particular  one  of  the  class 
designated  by  it  shall  be  known.  If  the  mere  matter  of  the 
name  of  a  place  was  of  so  much  import  in  the  estimation  of 
the  framers  of  the  constitution  that  they  deemed  it  necessary 
to  insert  the  prohibition  therein,  then  that  prohibition  was 
evidently  designed  to  forestall  any  evil  which  might  befall 
at  the  hands  of  the  legislature  through  hasty,  inconsiderate  or 
precipitate  action.  In  our  effort  to  discover  a  purpose,  thus 
indicated  but  not  clearly  defined,  we  may  refer  to  the  other 
matters  coming  within  the  same  prohibition.  As  to  the  matter 
of  divorces,  the  express  prohibition  was  clearly  designed  to 
take  the  power  of  granting  them  in  particular  instances  from 
the  lawTnaking  branch  of  the  government,  and  to  vest  it  in  the 
judicial  department,  under  uniform  laws,  to  be  administered 
equally  for  all  applicants  showing  themselves  entitled  to  relief, 
and  thus  destroy  the  possibility  of  scandal  and  injustice,  often 
wrought  through  the  medium  of  personal  influence  and  favor- 
itism. So,  also,  in  prohibiting  special  and  local  laws  with 
reference  to  roads  and  highways,  the  locating  or  changing  of 
county  seats,  and  the  regulating  of  county  and  to^vnship 
affairs,  there  is  clearly  evinced  a  purpose  that  all  these  matters 
should  be  left  to  the  people  of  the  particular  locality,  to  be 
managed,  at  their  discretion,  imder  general  laws  applicable 
to  all  parts  of  the  state.  Again,  with  reference  to  courts  of 
justice,  the  rules  of  evidence  in  particular  cases  or  inquiries 
and  changes  of  venue,  one  object  sought  was  to  obtain  inde- 
pendence of  action  and  uniformity  of  administration  of  the 
law  by  the  courts  provided  for  by  the  constitution  or  established 
under  general  laws,  so  that  "right  and  justice  should  be  admin- 
istered without  sale,  denial  or  delay."  (Constitution,  Art.  Ill, 
Sec.  6. )  And  so,  continuing  through  the  list,  we  find  that  in 
each  particular  enumerated  the  prohibition  is  founded  upon  a 
siibstantial,  not  a  sentimental,  reason,  and  that  in  ^ch  case 
it  makes  for  the  administration  of  justice  under  equal  laws. 

,    Turning,  now,  to  discover  the  purpose  of  the  prohibition  in 
question,  we  may  at  once  assume  that  the  principal  connection 
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in  which  names  of  places  were  deemed  of  sufficient  importance 
to  become  a  matter  of  legislative  cognizance  was  with  reference 
to  the  political  divisions  and  municipalities  of  the  state;  for 
it  cannot  be  admitted  for  a  moment  that  the  f ramers  of  the 
constitution,  while  considering  matters  of  so  much  import  as 
those  to  which  we  have  just  adverted,  bethought  themselves 
that  it  would  be  wise,  for  sentimental  reasons,  to  prohibit  the 
enactment  of  special  laws  changing  the  names  of  mountains, 
valleys  and  similar  well  known  objects  upon  the  face  of  nature, 
and  omitted  consideration  of  these  governmental  agencies  alto- 
gether.    Evidently  one  purpose,  at  least,  sought  to  be  accom- 
plished, was  to  preserve  to  the  people  of  a  particular  locality 
the  right  to  retain  a  name  chosen  by  themeselves,  or  one  for 
which  an  attachment  had  been  formed  by  long  association,  and 
at  the  same  time  to  serve  a  governmental  purpose  by  avoiding 
the  confusion  which  might  arise  from  a  frequent  change  of 
the  names  of  the  political  subdivisions  and  municipalities  of 
the  state.     Frequent  change  destroys  local  attachments,   and 
the  want  of  this  feeling  tends  strongly  to  weaken  those  senti- 
ments of  local  pride  which  contribute  so  much  to  the  upbuild- 
ing of  a  particular  community.     Again,  it  leads  to  confusion 
in  the  administration  of  local  affairs,  and  adds  materially  to 
the  expense  and  labor  on  the  part  of  the  people  and  those  who 
serve  the  public — ^necessary  to  preserve  the  identity  and  con- 
tinuity of  local  authority.     On  a  change  of  names  of  an  incor- 
porated city  or  town,  for  instance,  there  would  necessarily  be 
a  corresponding  change  in  its  records,  a  substitution  of  one 
name  for  another  in  all  of  its  obligations  and  contracts,  and 
a  change  in  the  designation  of  its  officers  and  courts,  all  of 
which  would  lead  to  confusion  and  considerable  expense.     So, 
also,  in  the  change  of  a  name  of  a  county,  like  changes  would 
be  necessary'  in  the  particulars  just  mentioned  with  reference 
to  cities  and  towns,  and,  furthermore,  uncertainty  and  confu- 
sion would  arise  as  to  the  propere  record  of  titles  to  lands  and 
the  obligations  of  the  municipality,  all  of  which  would  impose 
labor  and  expense.     True,  the  incorporated  city  or  town  pos- 
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seBses  very  different  powers,  and  is  under  different  liabilities, 
from  those  of  a  county ;  but  in  the  important  respect  that  they 
are  both  intrusted  under  the  constitution  with  the  exclusive 
power  of  taxation  for  local  purposes,  and  the  management  of 
local  affairs  without  interference  by  the  legislature,  they  occupy 
relatively  the  same  positions  as  governmental  agencies.  One 
is  a  voluntary  organization  by  permission  of  the  l^slature, 
and  the  other  is,  or  may  be,  the  creature  of  the  legislature; 
nevertheless,  each,  in  the  management  of  its  local  affairs,  is, 
ordinarily,  free  and  independent,  except  so  far  as  it  may  be 
controlled  by  general  laws  operating  upon  all  alike.  The  term 
"places,"  as  used  in  the  constitution,  unless  it  was  intended  to 
be  applied  only  to  objects  upon  the  face  of  nature,  must  be  ap- 
plied to  both  of  them  alike;  for  we  can  discover  no  reason  why 
it  should  include  the  former  and  exclude  the  latter.  True,  the 
constitution  recognizes  the  power  of  the  legislature  to  create 
new  counties,  to  change  those  already  established,  and  to  alter 
their  boundaries  (Constitution,  Art  VI,  Sec  4;  Id,  Art  XVI, 
Sees  1,  3),  and  this  power  has  been  heretofore  exercised  in 
many  instances.  It  has  been  recognized  and  affirmed  by  this 
Court,  as  in  Holliday  v.  Sweet  Orass  County,  19  Mont.  364, 
48  Pac  563,  where  a  special  Act  creating  the  defendant  county 
was  upheld;  and  this  power  to  create  necessarily  implies  the 
power  to  destroy,  so  that,  in  the  exercise  of  it,  the  legislature 
may  abolish  a  county  organization,  and  incorporate  its  territory 
within  another  county.  It  may  also  at  the  same  time  exercise 
any  other  power  incidental  to  a  complete  exercise  of  the  prin- 
cipal one;  but  this  power  does  not  necessarily  carry  widi  it  the 
right  to  interfere  by  special  enactment  in  the  internal  affairs 
of  the  county,  even  though  a  majority  of  the  people  do  not 
object.  The  whole  spirit  of  the  constitution  is  opposed  to  this 
species  of  interference,  and,  for  the  reasons  already  stated,  it 
seems  clear  to  us  that  the  prohibition  in  question  was  designed 
to  prevent  just  such  interference  as  has  been  attempted  in  the 
present  instance.  The  power  to  create  counties  and  give  them 
nameS)  or  to  destroy  them,  is  unquestioned ;  but  after  they  are 
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created  they  may  not  be  disturbed  by  special  or  local  legisla- 
tion, except  incidentally,  in  the  exercise  of  the  creative  power, 
or  in  cases  where  a  general  law  cannot  be  made  applicable. 

'  In  reaching  this  conclusion,  we  have  not  overlooked  the 
familiar  fundamental  principle  that  the  constitution  of  a  state 
is  not  grant  of  legislative  power,  but  a  mere  limitation  upon 
it,  and  that  the  Iqgislature  possesses  power  to  legislate  upon 
all  matters  except  in  so  far  as  it  may  be  expressly  forbidden  by 
the  constitution,  or  where  the  particular  subject  has  been  dele- 
gated to  the  federal  government  We  have  also  borne  in  mind 
the  rule  that  a  statute  must  be  clearly  and  manifestly  in  contra- 
vention of  the  constitution,  or  the  court  will  not  declare  it  so. 
It  is  only  by  an  application  of  these  principles  to  the  situation 
here  presented  that  we  have  adopted  the  views  stated. 

We  are  strengthened  in  our  conviction  by  the  fact  that  the 
word  "person,"  used  in  the  phrase  under  consideration  in  the 
constitution  of  the  state,  is  properly  construed  to  embrace  all 
persons,  whether  natural  or  artificial.  This  view  is  taken  by 
the  Supreme  Court  of  California  in  In  re  La  Societe  Francaise 
d^Epargnes  et  de  Prevoyance  Mutuelle,  123  Cal.  525,  56  Pac. 
458,  where  it  is  held  that  the  word  applies  to  a  banking  corpo- 
ration. So,  also,  the  Supreme  Court  of  the  United  States  has 
declared  that  this  term,  as  used  in  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  includes  railroad  cor- 
porations as  well  as  natural  persons.  {Santa  Clara  County  v. 
Southern  Pac.  R.  Co.,  118  U.  S.  394,  6  Sup.  Ct  1132,  30  L. 
Ed.  118.)  Reasoning  by  analogy,  it  is  fair  to  conclude  that 
the  word  "places"  is  here  used  in  its  less  restricted  meaning, 
and  applies  to  counties^  with  their  subdivisions,  as  well  as  to 
incorporated  cities  and  towns;  thus  including  all  classes  of 
municipalitiefl^  while  not  excluding,  perhaps,  well  known  nat- 
ural objects. 

The  result  reached  precludes  the  necessity  of  considering 
the  second  questicm  urged. 

It  is  ordered  that  judgment  be  entered  that  the  peremptory 
writ  issue  as  prayed,  and  that  the  relatrix  recover  the  costs  of 
this  application. 

Writ  granted. 
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,  32    M 

26      242      1.      Where,  in  an  action  for  conversion,  the  trial  court  regards  the  verdict  as 
^      ^  in  excess  of  ihe  value  of  the  property,  it  is  not  error  to  give  the  plaintiff 

the  option  of  remitting  the  excess,  and,  if  he  does  so,  to  order  the  verdict 

to  stand  for  the  residue,  Instead  of  granting  a  new  trial  absolutely,  under 
Code  of  Civil  Procedure,  Sec.  1771,  Subd.  6,  authorising  the  granting  of  a 
new  trial  for  insufficiency  of  the  evidence  to  justify  the  verdict. 
2.  With  questions  of  the  mere  weight  of  evidence  in  substantial  conflict  and 
the  comparative  credibility  of  witnesses  the  Supreme  Court,  as  an  appellate 
tribunal,  has  nothing  to  do. 

Appeal  from  District  Court,  Lewis  and  Clarke  County; 
Henry  C.  Smith,  Judge. 

Action  by  the  Chicago  Title  &  Trust  Company  against 
James  J.  O'Marr  and  others.  Ralph  Brown  and  others  inter- 
vened. From  a  judgment  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendants  appeal. 
Affirmed. 

Mr,  A,  J.  Slwres,  for  Appellants. 

Mr,  H.  G.  Mclntire,  for  Respondent  Chicago  Title  &  Trust 
Co. 

Mr.  A.  C.  Gormley,  and  Mr.  Richard  Bennett,  for  Inter- 
veners. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
Court. 

This  cause  was  here  in  November,  1896,  on  appeals  by  the 
defendants  from  a  judgment  and  an  order  refusing  a  new  trial, 
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and  is  reported  in  18  Montana,  at  page  568  (46  Pac.  809,  47 
Pac.  4).  This  Court  finally  determined  the  respective  rights 
of  the  parties,  but  reversed  the  judgment  and  remanded  the 
cause  with  directions  to  try  the  issue  of  fact  touching  the  value 
cf  the  property  converted  by  the  defendants  on  August  7,  1893 ; 
the  Court  saying :  "The  single  point  to  be  retried  is  the  value 
of  the  property  at  the  time  of  the  conversion."  Conformably 
to  the  order  of  this  Court  the  court  below  tried  the  issue  as 
to  value.  The  jury  foufid  the  value  to  have  been  $14,825.25, 
and  that  at  "forced  sale^'  the  property  would  have  brought 
$11,500.  By  order  of  the  court,  judgment  upon  the  verdict 
was  entered  in  behaM  of  the  plaintiff  and  interveners  declaring 
that  the  value  of  the  property  converted  was  $14,825.25,  and 
adjudging  that  of  said  amount  the  defendants  were  entitled 
to  retain  $5,020,  and  that  the  remainder  be  paid  by  them  to 
the  plaintiff  and  interveners  to  the  extent  of  their  several 
rights  thereto  as  declared  by  this  Court  The  defendants  hav- 
ing moved  for  a  n^w  trial  on  the  grounds  that  the  jury  gave 
excessive  damages  under  the  influence  of  passion  and  preju- 
dice, that  the  evidence  was  insufficient  to  justify  the  special 
verdict,  and  that  the  court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  the  defendants,  the  court  order^  that  a 
new  trial  be  granted  unless  the  plaintiff  should  within  30 
days  file  its  consent  in  writing  to  a  modification  of  the  judg- 
ment by  remitting  therefrom  the  sum  of  $1,595.55,  the  amount 
in  which  the  verdict  was  deemed  "excessive,  and  not  justified 
by  the  evidence,"  the  court  being  of  the  opinion  that  the  value 
of  the  property  converted  was  $13,229.70,  and  holding  that 
the  evidence  was  insufficient  to  justify  the  verdict  for  a  sum 
in  excess  of  that  amount.  In  compliance  with  the  terms  of  the 
order  the  plaintiff  remitted  $J,595.  55,  the  judgment  was  modi- 
fied accordingly,  and  the  motion  for  a  new  trial  was  thereupon 
denied.  From  the  order  refusing  a  new  trial  and  from  the 
judgment  as  modified,  the  defendants  appeal. 

1;     Counsel  for  the  defendants  assumed  that  the  court  below 
would  t^e  a  general  verdict  in  favor  of  the  plaintiff  and  inter- 
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venerS)  and  framed  requests  for  instructions  upon  that  theoiy. 
The  jury,  however,  were  directed  to  find  a  special  verdict  upon 
the  issue  submitted  to  them,  and  counsel  does  not  seem  seriously 
to  urge  that,  under  Ihe  circumstances,  error  was  committed  by 
the  refusal  to  give  the  proposed  instructions  as  prayed. 

2.  The  action  of  the  lower  court  in  requiring  the  plaintiff 
to  remit  a  part  of  the  amount  found  by  the  jury  as  the  condi- 
tion upon  which  the  motion  for  a  new  trial  would  be  denied,  is 
specified  as  error.  It  is  insisted  and  argued  at  length  that  in 
cases  where  damages  are  allowed  by  juries  for  injuries  to 
property  or  property  rights,  the  practice  of  requiring  a  remis- 
sion is  unauthorized  by  either  the  common  or  the  statutory  law, 
except  where  the  part  which  should  not  have  been  allowed  is 
so  distinguishable  from  the  remainder  of  the  verdict  or  finding 
that  it  may  be  ascertained  by  the  court.  Counsel  assert  that 
in  the  case  at  bar  the  value  of  the  property  converted  was  sus- 
ceptible of  ascertainment  by  application  of  fixed  and  definite 
rules  of  law,  and  that  therefore  the  court  was  without  right 
to  reject  the  verdict  of  the  jury  and  substitute  a  finding  of  its 
own  as  ihe  basis  of  the  judgment. 

Much  of  appellants'  brief  is  devoted  to  a  discussion  of  what 
the  rule  is  or  should  be  in  respect  of  the  right  of  the  court  to 
require  a  remission  of  part  of  the  damages  found  by  the  jury 
as  the  condition  of  denying  a  motion  for  a  new  trial  in  cases 
for  injuries  to  the  person  or  to  personal  rights,  such  as  libel, 
false  imprisonment,  assault  and  battery,  criminal  conversa- 
tion, and  the  like,  where  the  estent  of  the  injury  suffered  is 
often  not  susceptible  of  accurate  estimation.  That  the  trial 
court  may  in  such  cases  require  the  plaintiff  to  forego  so  much 
of  the  amount  found  by  the  jury  as  in  the  opinion  of  the  court 
was  not  justified  by  the  evidence,  is  a  rule  which  finds  well- 
nigh  universal  recognition.  If  the  appellate  court  finds  that 
the  court  below  was  clearly  wrong  in  deciding  that  the  evidence 
was  insuflScient,  of  course  the  order  would  be  erroneous  and 
might  be  prejudicial.  Many  courts  have  decided  that  if  tho 
excessive  damages  appear  to  have  been  awarded  under  the  in- 
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fluence  of  passion  or  prejudice,  a  new  trial  should  be  granted 
absolutely  unless  it  is  plain  that  the  other  issues  were  oorreotly 
decided  by  the  jury.  Whether  in  the  class  of  cases  mentioned 
where  the  damages  appear  to  be  both  excessive  and  the  result 
of  passion  and  prejudice,  the  court  would  be  justified  in  mak- 
ing an  order  refusing  a  new  trial  upon  the  plaintiff's  remitting 
a  certain  part  of  the  damages  awarded  to  him  by  the  juiy  (a 
question  adverted  to,  at  leasts  in  Kennon  v.  Qilmer,  5  Montana^ 
257,  51  American  Reports,  45,  5  Pacific  Eeporter,  847,  and 
in  Cunningham  v.  Quirk,  10  Montana,  462,  26  Pacific  Re- 
porter, 184),  need  not  be  considered  in  the  present  case.  The 
general  rule  stated  was  approved  and  applied  in  Kennon  v. 
Gilmer^  9  Montana,  108,  22  Pacific  Reporter,  448,  in  OUmer 
V.  Kemwn,  131  United  States,  22  (9  Sup.  Ct  696,  33  L.  Ed. 
110),  and  in  Hamilton  v.  Gre<U  Falls  Street  Railway  Co.,  17 
Montana  334,  42  Pacific  Reporter  860,  43  Pacific  Reporter  713. 

It  is  contended  that  the  rule  is  inapplicable  to  a  case,  such 
as  the  one  at  bar,  where  the  amount  of  damages  is  measured 
by  the  value  of  the  property  converted  or  is  otherwise  suscepti- 
ble of  accurate  ascertainment. 

Section  1171  of  the  Code  of  Civil  Procedure  provides,  in 
substance^  that  a  new  trial  may  be  granted  because  of:  ^'(5) 
Excessive  damages,  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice.  (6)  Insufficiency  of  the 
evidence  to  justify  the  verdict  or  other  decision."  Unless 
excessive  damages  appear  to  have  been  awarded  under  the 
influence  of  passion  or  prejudice,  a  new  trial  cannot  properiy. 
be  granted  for  the  cause  specified  in  the  fifth  subdivision ;  if, 
however,  the  damages  exceed  the  amount  which  the  evidence 
justifies,  a  new  trial  may  be  granted  upon  the  ground  stated 
in  the  sixth  subdivision,  or  the  court  may,  in  its  discretion 
wisely  exercised,  refuse  a  new  trial  upon  the  proper  remission 
by  the  plaintiff.  In  OUmer  v.  Kennon,  mipra,  the  Supreme 
Court  of  the  United  States,  in  considering  the  provisions  of 
the  Code  of  Civil  Procedure  of  Montana  then  in  force,  which 
designated  among  the  grounds  upon  which  motions  for  new 
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trials  might  be  granted  the  causes  specified  in  subdivisions  5 
and  6  of  Section  1171,  supra,  said:  ^^Under  these  statutes, 
as  at  common  law,  the  court,  upon  the  hearing  of  a  motion  for 
a  new  trial,  may,  in  the  exercise  of  its  judicial  discretion, 
either  .absolutely  deny  the  motion,  or  grant  a  new  trial  gener- 
ally, or  it  may  order  that  a  new  trial  be  had  unless  the  plaintiff 
elects  to  remit  a  certain  part  of  the  verdict,  and  that,  if  he  does 
so  remits  judgment  be  entered  for  the  rest ;"  and  this  quotation 
i«  cited  in  Cvmawngham  y.  Qvi/rh,  supra,  as  expressive  of  the 
law  upon  that  subject  in  this  state. 

If  there  was  not  any  evidence  to  support  the  verdict  for  an 
amount  in  excess  of  $13,229.70,  or  if  there  was  some  evidence 
tending  to  support  the  verdict  for  the  excess  but  the  evidence 
was  not  in  the  opinion  of  the  court  below  of  sufficient  weight 
to  justify  it^  the  court  should  either  have  grantetd  a  new  trial 
absolutely  or  in  the  exercise  of  its  judicial  discretion  have 
refused  a  new  trial  upon  the  remission  of  the  excess.  In  the 
case  before  us  the  court  below  was  of  the  opinion  that  the  ver- 
dict of  the  jury  for  $14,825.25  was  excessive  in  the  sum  of 
$1,595.55,  the  evidence  being  insufficient  to  justify  the  jury 
in  finding  that  the  properly  converted  was  of  a  greater  value 
than  $13,229.70.  For  aught  that  appears  to  the  contrary,  the 
conditional  order  for  a  new  trial  was  made  for  the  cause  men- 
tioned in  Subdivision  6  of  Section  1171,  suprti,  "  The  court 
did  not  find  that  excessive  damages  appeared  to  have  been  given 
under  the  influence  of  passion  or  prejudice,  for  whibh  cause 
a  new  trial  may  be  granted  by  virtue  of  subdivision  5,  but  that 
the  damages  were  excessive  because  the  evidence  was  insuffi- 
cient (either  in  weight  or  for  want  of  any  probative  force)  to 
justify  the  verdict  for  more  than  $13,229.70.  Under  such 
circumstances  the  court  in  making  the  order  that  the  motion 
of  the  defendants  for  a  new  trial-  be  overruled  upon  the  remis- 
sion by  the  plaintiff  of  the  amount  deemed  to  be  excessive,  did 
not  err  to  the  prejudice  of  the  defendants,  provided  the  evi- 
dence was  sufficient  to  support  the  verdict  as  reduced  in  amount.' 

There  is  a  contrariety  of  opinion  upon  the  question  under 
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diacussioD,  but  we  think  the  better  reason  and  the  weight  of 
authority  accord  with  the  view  we  have  expressed.    In  ArJecuv- 

^as  Valley  Land  and  Cattle  Co,  v.  Mann,  130  United  States 
69  (9  Sup.  Ct  458,  32  L.  Ed.  854),  the  action  was  brought 
to  recover  damages  for  the  conversion  of  cattle  by  the  defend- 
ant. The  plaintifF,  if  entitled  to  recover,  was  entitled  to  the 
value  of  the  animals  with  their  increase,  together  with  interest 
from  the  date  of  the  conversion.  The  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $39,958.83.  On  motion  by  the 
defendant  for  a  new  trial,  the  court  below  ordered  that  if  the 
plaintiff  would  remit  $22,833.33  from  the  amount  of  the  ver- 
dict the  motion  for  a  new  trial  would  be  denied,  but  if  he 
decilined  to  do  so  it  would  be  granted.  The  plaintiff  remitted 
in  accordance  with  the  order  and  stipulated  in  writing  that 
judgment  might  be  entered  for  $17,125,  whereupon  the  motion 
for  a  new  trial  was  denied  and  judgment  entered  for  the  latter- 
named  sum.  To  the  action  of  the  court  in  respect  of  the  remis- 
sion and  to  the  order  refusing  a  new  trial  the  defendant  ex- 
cepted. On  writ  of  error  the  case  was  taken  to  the  Supreme' 
(,^ourt  of  the  United  States;  we  quote  the  reasoning  of  that 
court  upon  the  precise  question  here  presented:  "The  poinlJ 
was  much  pressed  at  the  bar  that  the  remission  by  the  plaintiff 
of  a  part  of  the  verdict,  followed  by  a  judgment  for  the  sura 
remaining,  deprived  the  defendant  of  his  constitutional  right 
to  have  the  question  of  damages  tried  by  a  jury,  without  inter- 
ference upon  the  part  of  the  court,  except  as  it  became  neces- 
sary to  instruct  them  in  reference  to  the  principles  of  law 
governing  the  determination  of  that  question.  The  precise 
contention  is,  that  to  make  the  decision  of  the  motion  for  a  liew 
trial  depend  upon  a  remission  of  part  of  the  verdict,  is  in 
effect  a  re-examination  by  the  court,  in  a  mode  not  known  at 
tfce  conunon  law,  of  facts  tried  by  the  jury,  and  therefore  was' 
a  violation  of  the  seventh  amendment  of  the  constitution.  Thd 
counsel  for  the  defendant  admits  that  the  views  expressed  by 
Him  aire  in  conflict  with  the  decision  in  Northern  Pacific  Rail- 
road  Co.  v.  EerheH,  116  U.  S.  642,  646  (6  Sup.  Ct.  590,  29 


248  Chicago  T.  &  T.  Co.  v.  O'Mabe.      [Mar.T/01 

L.  Ed.  755) ;  but  he  asks  that  the  question  be  re-examined  in 
the  light  of  t^e  authorities.  That  was  an  action  against  a 
railroad  company  for  the  recovery  of  dionages  resulting  from 
the  negligence  of  its  representative,  whereby  the  plaintiff  sus- 
tained serious  personal  injury.  The  verdict  was  for  $25,000, 
and  a  new  trial  was  ordered  unless  the  plaintiff  remitted  $15,- 
000  of  the  verdict.  He  did  remit  that  sum,  and  judgment  was 
entered  for  $10,000.  This  court  said:  *The  exaction,  as  a 
condition  of  refusing  a  new  trial,  that  the  plaintiff  should 
remit  a  portion  of  the  amount  awarded  by  the  verdict,  was  a 
matter  within  the  discretion  of  the  court.  It  held  that  the 
amount  found  was  excessive,  but  that  no  error  had  been  com- 
mitted on  the  trial.  In  requiring  the  remission  of  what  was 
deemed  excessive,  it  did  nothing  more  than  require  the  relin- 
quishment of  so  much  of  the  damages  as,  in  its  opinion,  the 
jury  had  improperly  awarded.  The  corrected  verdict  could, 
therefore,  be  properly  allowed  to  stand,' — citing  Blunt  v.  LUtle, 
3  Mason,  102,  107,  Fed.  Cas.  No.  1,578 ;  Hayden  v.  Florence 
Sewing  Machine  Co.,  54  N.  Y.  221,  225 ;  and  Doyle  v.  Dixoit, 
97  Mass.  208,  213,  93  Am.  Dec.  80.  In  Blwnt  v.  Little,  which 
was  an  action  for  malicious  civil  prosecutionj  in  which  tho 
verdict  was  for  $2,000,  Mr.  Justice  Story,  while  admitting 
that  the  exercise  of  the  discretion  of  the  court  to  disturb  the 
verdict  of  the  jury  was  full  of  delicacy  and  diflSculty,  recog- 
nized it  to  be  a  duty  to  interfere  when  it  clearly  appeared  that 
the  jury  had  committed  a  gross  error,  or  acted  from  improper 
motives,  or  had  given  damages  that  were  excessive  in  relation 
either  to  the  person  or  the  injury ;  and  held  that  the  cause  then 
before  him  should  be  submitted  to  another  jury  unless  the 
plaintiff  remitted  $500  of  the  damages.  The  remission  was 
made,  and  the  new  trial  refused.  In  Doyle  v.  Dixon,  whidi 
was  an  action  for  breach  of  contract,  the  language  of  the  court 
was:  'When  the  damages  awarded  by  liie  jury  appear  to  the 
judge  to  be  excessive,  he  may  either  grant  a  new  trial  abso- 
lutely, or  give  the  plaintiff  the  option  to  remit  the  excess,  or 
ft  portion  thereof,  and  order  tho  verdict  to  stand  for  the  residue/ 
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To  the  same  effect  are  many  other  cases.  {Overry  v.  Kerton, 
2  Kich.  Law,  507,  512;  Young  v.  Englehardy  1  How.  (Miss.) 
ID;  Diblm  r.  Murphy,  3  Sandf.  20.  See,  also,  numerous 
authorities  collected  in  Sedgwick  on  Damages  (6th  Ed.),  765, 
note  3;  1  Sutherland  on  Damages,  812,  note  2;  3  Graham  & 
Waterman  on  New  Trials,  1162.)  The  practice  which  this 
court  approved  in  Northern  Pacific  Railroad  Co.  v.  Herbert  is 
sustained  by  sound  reason,  and  does  not,  in  any  just  se^se, 
impair  the  constitutional  right  of  trial  by  jury.  It  cannot  be 
disputed  that  the  court  is  within  the  limits  of  its  authority 
when  it  sets  aside  the  verdict  of  the  jury  and  grants  a  new  trial 
where  the  damages  are  palpably  or  outrageously  excessive. 
{Duckev  V.  Wood,  1  Term  E.  277 ;  Hewlett  v.  Crutchley,  5 
Taunt  277,  281 ;  authorities  cited  in  Sedgwick  on  Damages 
(6th  Ed.),  762,  note  2.)  But  in  considering  whether  a  new 
trial  should  be  granted  upon  that  ground,  the  court  necessarily 
determines,  in  its  own  mind,  whether  a  verdict  for  a  given 
amount  would  be  liable  to  the  objection  that  it  was  excessive. 
The  authority  of  the  court  to  determine  whether  the  damages 
are  excessive  implies  authority  to  determine  when  they  are  not 
of  that  character.  To  indicate,  before  passing  upon  the  motion 
for  a  new  trial,  its  opinion  that  the  damages  are  excessive,  and 
to  require  a  plaintiff  to  submit  to  a  new  trial,  unless,  by  remit- 
ting a  part  of  the  verdict,  he  removes  that  objection,  certainly 
does  not  deprive  the  defendant  of  any  right,  or  give  him  any 
oause  for  complaint.  ^N'otwithstanding  such  remission,  it  is 
still  open  to  him  to  show,  in  the  court  which  tried  the  case^  that 
the  plaintiff  was  not  ^ititled  to  a  verdict  in  any  sum,  and  to 
insist,  either  in  that  court  or  in  the  appellate  court,  that  such 
errors  of  law  were  committed  as  entitled  him  to  have  a  new 
trial  of  the  whole  case.  But  it  is  contended  that  the  plaintiff 
could  not  have  been  required  to  remit  so  large  a  aum  as  $22,- 
833.33,  except  upon  the  theory  that  the  jury,  in  finding  their 
verdict^  ware  either  governed  by  passion,  or  had  deliberately 
disi^garded  the  facts  that  made  for  tiae  defendant;  in  either 
of  which  cases  the  duty  of  the  court  was  to  set  aside  the  verdict 
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as  one  not  fit  to  be  the  basis  of  a  judgment  Undoubtedly,  if 
such  had  been  the  view  which  the  court  entertained  of  the 
motives  or  conduct  of  the  jury,  it  would  have  been  in  accordance 
with  safe  practice  to  set  aside  the  verdict,  and  submit  the  case 
to  another  jury.  That  was  the  course  pursued  in  Stafford  v. 
Pawtucket  Haircloth  Co.,  2  Cliff.  82,  Fed.  Cas.  No.  13,275. 
In  that  case  Mr.  Justice  Clifford,  after  observing  that  the  dam- 
ages were  greatly  excessive^  and  without  support  in  evidence, 
saidf  ^Such  errors  may  in  many  cases,  and  under  most  cir- 
cumstances, be  obviated  by  remitting  the  amount  of  the  excess ; 
but  where  the  circumstances  clearly  indicate  that  the  jury  were 
influenced  by  prejudice,  or  by  a  reckless  disregard  of  the  in- 
structions of  the  court,  that  remedy  cannot  be  allowed.  Where 
such  motives  or  influences  appear  to  have  operated,  the  verdict 
must  be  rejected,  becausi6  the  effect  is  to  cast  suspicion  upon 
the  conduct  of  thie  jury  and  their  entire  finding.'  This  court 
is  not,  however,  authorized  to  assume  from  the  mere  fact  that 
$22,833.33  was  remitted  that  the  court  below  believed  that  the 
jury  were  governed  by  prejudice;,  or  willfully  disregarded  the 
evidenca  On  the  contrary,  it  may  be  inferred  that  the  amount 
for  which  the  plaintiff  was  entitled  to  a  verdict  was  ascertained 
by  the  court  after  a  calculation  based  upon  the  prices  of  cattle 
as  given  by  numerous  witnesses ;  or  that  the  court  became  satis- 
fied that  the  preponderance  of  evidence  as  to  the  ownership  of 
some  of  the  cattle  Was  against  the  plaintiff ;  or,  as  to  other 
cattle,  that  they  were  not  traced  to  the  possession  of  the  defend- 
ant." This  was  appr6ved  in  Oilmer  v.  Kenno'm,  181  United 
States,  22  (9  Sup.  Ct.  696,  33  L.  Ed.  110).  Doyle  v.  Dixon, 
97  Mass.  208  (93  Am.  Dec.  SO),  was  an  action  to  recover 
damages  for  the  breach  of  a  contract.  A  verdict  for  $800  was 
returned  for  the  plaintiff,  which  the  defendant  moved  to  be 
set  aside  for  excessive  damages  and  as^  contrary  to  the  weight 
of  the  eviden<*e.  The  judge  was  of  opinion  that  the  damages 
were  excessive,  but  upon  the  plaintiff ^s  remitting  $400  ordered 
the  verdict  to  sftand  for  the  remainder.  The  court,  through  Mr. 
Justice  Gray, 'said:-    ^^The  defendant  has  no  ground  of  excep 
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tion  to  the  action  of  the  superior  court  upon  the  motion  for  a 
new  trial  Such  a  motion^  bo  far  as  it  depends  upon  the  weight 
of  evidence  or  other  matter  of  fact,  is  exclusively  addressed 
to  the  discretion  of  the  presiding  judge.  When  the  damages 
awarded  by  the  jury  appear  to  the  judge  to  be  excessive,  he 
may  either  grant  a  new  trial  absolutely,  or  give  the  plaintitr 
the  option  to  i^emit  the  excess,  or  a  portion  thereof,  and  order 
the  verdict  to  stand  for  the  residue.  {Lambert  v.  Craig,  12 
Pick.  199;  Hurry  v.  Watson,  4  Term  E.  659,  note;  Blunt  v. 
Little,  3  Mason,  107,  Fed.  Cas.  No.  1,578.)  The  judge  in  tiiis 
case  having  adopted  the  latter  course,  and  ordered  the  verdict 
to  stand  for  the  sum  of  four  hundred  dollars,  the  only  question 
of  law  arising  thereon  is  whether  the  law  would  warrant  a  ver- 
dict for  this  amount"  In  SUls  v.  Hawes,  14  Colorado  Appeals,- 
157  (59  Pacific  Keporter,  422),  the  action  was  by  a  mortgapror 
against  his  mortgagee  to  risoover  for  the  conversion  of  the  morti 
gaged  chattels.  The  defendant  asked  for  a  new  trial  and  the 
court  considered  that  the  damages  found  by  the  jury  were 
excessive  in  the  sense  that  $105  of  the  amount  was  not,  in  the 
opinion  of  the  trial  court,  justified  by  the  evidence,  a'hd  sug- 
gested that  the  motion  would  be  sustained  unless  the  plaintiff 
remitted  that  simi  from  the  verdict.  The  plaintiff  remitted 
and  the  motion  was  denied.  Said  the  court :  ^^The  defendant 
filed  a  motion  for  a  new  trial,  among  other  grounds  for  asking 
which  alleging  that  the  damages  were  excessiva  In  hearing 
this  motion  the  court  seems  to  have  considered  this  objectioiii 
well  taken,  and  suggested  that,  upon  condition  the  plaintiff 
remitted  the  sum  of  $105  from  the  verdict  of  the  jury,  the 
motion  would  be  overruled;  otherwise,  it  would  be  sustained. 
The  plaintiff  in  open  court  electing  to  remit  the  amount  sug«' 
gested, '  the  motion  was  denied.  Defendant  insists  that  this  is 
reviBTsible  error.  He  contends  that  the  court  had  no  right  to 
substitute  its  judgment  for  that  of  the  jury  as  to  the  amount 
of  t^edamagesy'-a^d  that  it  had  no  right  nor  power  to  ask  the 
plaintiff  to- remit  in-  a  suit  erf  this  character^  where  it  was^an 
actioli'  for  unliquidated  damages;  that  such  poWer  Exists,  if  at 
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ally  only  in  actions  for  liquidated  damages,  and  where  there 
has  heen  an  error  in  computation,  or  of  some  similar  character. 
If  this  be  true,  why  does  the  Code  provide  as  one  of  the  grounds 
for  a  new  trial  which  the  unsuccessful  party  may  urge  that 
the  damages,  awarded  were  excessive,  and  why  did  die  defend- 
ant include  this  ground  in  his  motion  for  a  new  trial  ?  If  the 
finding  of  the  jury  is  absolutely  conclusive,  the  Code  provision 
would  be  a  nullity.  The  position  of  defendant  is  that  in  such 
case  the  court  has  no  alternative  except  to  award  a  new  trial 
if  it  believes  the  damages  given  by  the  verdict  of  the  jury  to 
have  been  excessiva  We  do  not  believe  such  to  be  the  rule, 
and  certainly  it  is  not  in  accord  with  g^ieral,  and  we  may  say 
universal,  practice  in  this  jurisdiction;  nor  does  it  seem  to  us 
founded  on  reason.  The  court  has,  of  course^  no  power  to 
compel  the  successful  party  to  accept  its  suggestion  to  remit; 
but,  if  he  does,  we  fail  to  see  wherein  the  unsuccessful  party 
is  injured.  If  it  is  error,  it  is  in  his  favor,  and  he  certainly 
has  no  right  to  complain.  He  is  not  prejudiced  either  as  to  his 
rights  or  remedies.  The  successful  party  has  a  right  to  remit, 
if  he  desires,  without  any  suggestion  from  the  court.  If  errors 
were  committed  during  the  trial,  they  still  remain  for  review 
by  the  appellate  court,  the  same  as  if  judgment  had  been 
entered  upon  the  verdict  as  rendered.  That  there  was  no  error 
in  the  action  of  the  court  in  this  case  of  which  defendant  may 
complain,  see  Hayne  on  New  Trials  &  App.  Sec.  166 ;  Gregg 
V.  Railroad  Co.,  59  Cal.  312."  Broquet  v.  Tripp,  36  Kansas, 
700,  14  Pacific  Reporter,  227,  was  an  action  arising  from  a 
breach  of  warranty  that  certain  sheep  were  sound  and  healtliy. 
The  plaintiff  recovered  a  verdict  for  $850.  The  defendant 
moved  for  a  new  trial,  which  the  court  refused  upon  the  condi- 
tion that  the  plaintiff  remit  $350  of  the  verdict  In  afBnning 
the  judgment  the  court  there  said :  ''The  defendant  still  f ur- 
ilier  complains  that  the  courts  aa  a  ccmdition  for  overruling  his 
motion  for  a  new  trial,  remitted  $350  of  the  verdict  We  thinl: 
it  had  ample  authority  to  do  so.  If  the  plaintiff  conaented 
thereto,'  thq  defendant  ought  not  to  complain,  as  the  reduction 
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was  in  his  favor.  It  seems  to  be  well  settled  that  in  actions 
for  damages  of  this  kind  an  excess  in  the  verdict  above  what 
the  evidence  might  justify  or  satisfactorily  estblish  may,  with 
the  consent  of  the  party  in  whose  favor  the  verdict  was  given, 
be  remitted,  and  judgment  entered  for.  the  residue.  The  exei*- 
cise  of  such  power  is  sanctioned  on  the  theory  that  the  excess 
arises  either  from  error  of  law,  misapprehension  of  the  facts, 
or  error  in  computation  by  the  jury,  and  that  such  error  does 
not  permeate  the  entire  verdict,  and  therefore  it  is  competent 
to  correqt  it.  When  the  assent  of  the  party  is  obtained  whom 
alone  the  correction  would  prejudice,  the  other  party  has  noOi- 
ing  of  which  to  complain,  such  order  of  the  court  being  in  his 
favor.  (Pendleton  Street  RwUwoa/  Co.  v.  Rahmann^  22  Ohio 
St  446;  Brockman  v.  Berryhill,  16  Iowa,  183;  Dawson  v. 
Wisner,  11  Iowa,  6;  Craig  v.  Cook,  28  Minn.  232,  9  X.  W. 
712;  Corcoran  v.  Harran,  55  Wis.  121,  12  IST.  W.  468.)"  The 
Supreme  Court  of  Wisconsin  in  Murray  v.  Btvell,  74  Wiscon- 
sin, 14,  41  Northwestern  Reporter,  1010,  reached  the  same 
result  by  a  somewhat  different  course  of  reasoning.  In  Corco- 
ran V.  Harran,  55  Wisconsin,  120,  12  Northwestern  Reporter, 
.468,  it  was  said:  "The  practice  adopted  by  the  trial  judge 
,  is  clearly  sanctioned  by  the  great  weight  of  authority.  We 
must,  therefore,  hold  that  in  actions  of  tort  as  well  as  contract, 
where  the  damages  are  clearly  excessive,  the  trial  judge  may 
either  grant  a  new  trial  absolutely,  or  give  the  plaintiff  the 
option  to  remit  the  excess,  and,  in  case  he  does  so,  order  the 
verdict  to  stand  for  the  residue.  Certainly,  the  practice  will 
tend  to  promote  justice,  and  lessen  the  expense  to  litigants  and 
the  public.  Besides,  the  allowance  of  such  option  is  no  more 
of  an  exercise  of  arbitrary  power  by  the  trial  judge  than  it 
would  be  for  him  to  set  aside  the  verdict  absolutely  upon  the 
sole  ground  that  it  is  excessive,  and  then,  in  effect,  direct  a 
jury  to  bring  in  a  verdict  for  a  smaller  sum,  but  not  in  excess 
of  an  amount  named  by  the  court"  In  Chapim  v.  Bourne,  8 
California,  294, — an  action  of  ejectment, — ^there  was  a  verdict 
for  "$500  damages  in  addition  to  a  finding  generally  for  the 
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plaintiff.  On  the  hearing  of  a  motion  for  a  new  trial  made  by 
the  defendant,  the  court  ordered  that  unless  the  plaintiff  re- 
mitted $250  of  the  damages  recovered  a  new  trial  would  be 
granted.  The  plaintiff  remitted  that  amount  and  the  defend- 
ant appealed.  Said  the  court:  "The  court  below  had  a  perfect 
right  to  require  the  plaintiff  to  remit  a  portion  of  the  damages. 
It  has  been  repeatedly  held  that  this  power  was  within  the 
discretion  of  the  courts  and  its  exercise  has  been  encouraged." 
In  Davis  v.  Railroad  Co.y  98  California,  13,  32  Pacific  Re- 
porter, 646,  the  practice  theretofore  prevailing  in  California 
by  which  motions  for  new  trials  were  denied  upon  the  remission 
by  the  plaintiff  of  part  of  the  damages  awarded  by  the  jury, 
was  approved  and  declared  applicable  to  liquidated  as  well  as 
unliquidated  damages, — that  is  to  say,  to  damages  susceptible 
of  accurate  estimation  and  to  damages  allowed  by  juries  in 
the  exercise  of  sound  judgment  and  discretion  where  there  are 
no  fixed  and  rigid  standards  of  measurement.  The  Supreme 
Court  of  West  Virginia  in  Ohio  River  Railroad  Co.  v.  Blake, 
38  West  Virginia,  718,  18  Southeastern  Reporter,  957,  after 
full  consideration,  adhered  to  the  doctrine  announced  in  the 
case  of  Arkansas  Valley  Land  and  Cattle  Co.  v.  Mann,  supra^ 

3.  The  final  specification  is  that  the  evidence  was  insuffi- 
cient to  support  the  verdict  after  its  reduction  from  $14,825.25. 
to  $13,229.70.  Although  there  was  a  wide  divergence  of  opin- 
ion touching  the  worth  of  the  property,  substantial  evidence  was 
adduced  tending  to  prove  that  the  value  somewhat  exceeded 
the  amount  of  damages  ultimately  awarded.  The  credibility 
of  the  witnesses  and  the  weight  of  the  evidence  were  for  the 
jury,  subject  to  the  supervisory  control  and  revisory  power 
of  the  district  court  exercising  its  judicial  discretion  upon  the 
motion  for  a  new  trial.  With  questions  of  the  mere  weight  of 
evidence  in  substantial  conflict  and  the  comparative  credibility 
of  mtnesses  this  court,  as  an  appellate  tribunal,  has  nothing 
to  do. 

The  judgment  and  order  are  affirmed. 

Affirmed. 
Mr.  Chief  Justice  Brantly:     I  concur. 
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Mr.  Justice  Milbubn:  I  concur.  This  Court  having, 
notably  in  Kennon  v.  Gilmer,  9  Mont  108,  22  Pac.  448, 
decided  that  in  an  action  for  personal  injury  a  verdict  held  to 
be  excessive  may  be  reduced  without  submitting  the  case  to 
another  jury  upon  a  new  trial,  it  seems  to  me,  in  reason, 
unnecessary  to  discuss  the  question  whether  a  verdict  for  dam- 
ages to  property  or  property  rights  may  be  reduced  at  the 
option  of  plaintiff  by  order  of  the  trial  or  appellate  court.  If 
a  verdict  for  personal  injury  may  be  lawfully  reduced  by  the 
court,  why  does  it  not  follow,  logically  and  a  fortiori,  that  tho 
court  has  the  power  to  reduce  a  verdict  for  injury  to  property 
or  property  rights  ?  In  the  latter  case  the  verdict  is  based  upon 
testimony  of  witnesses  who  testify  to  values  within  their  knowl- 
edge, and  the  jurors  do  not  have  to  grope  in  the  darkness  of 
speculation  and  conjecture,  and  the  court  may  be  able  to  defi- 
nitely discover  and  point  out  the  exact  amount  of  excess  which 
it  intends  to  subtract  from  the  sum  found  by  the  jury.  I  may 
say  that  I  cannot  see  any  reason  in  those  decisions  which  have 
held  that  a  court  may  interfere  and  reduce  the  verdict  in  the 
case  of  bodily  injury  and  may  not  do  so  in  the  case  of  injury 
to  property  or  property  rights.  The  existence  of  such  respect- 
able authorities,  however,  has  made  it  necessary  for  Mr.  Justice 
Pigott  to  cover  the  case  at  length.  I  wish  to  add  also  that  the 
weight  of  the  authorities,  particularly  the  decisions  of  the 
United  States  Supreme  Court,  is  so  overwhelming  in  support 
of  the  power  of  the  court  to  reduce  verdicts  when  excessive  in 
the  opinion  of  the  court,  with  option  to  the  plaintiff  to  accept 
or  decline^  that  I  am  forced  to  concur  in  the  opinion  so  ably 
written  by  Mr.  Justice  Pigott ;  but  I  wish  to  here  go  on  record 
as  saying  that,  while  in  duty  bound  to  bow  to  the  law  as  it  is 
and  has  been  made  by  the  courts,  I  am  opposed  to  the  tendency 
of  the  times  to  increase  the  power  of  the  courts,  and  to  permit 
them  to  invade  those  duties  which  are  the  sole  duties  of  the 
jury.  I  catmot,  except  in  special  cases, — as,  for  instance, 
where  the  court  by  mistaken  instructions  has  led  the  jury  to 
add  some  specific  sum  to  the  amount  which  it  would  otherwise 
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have  found, — ^believe,  notwithstanding  the  overwhehning  weight 
of  authorities,  that  a  court  should  make  itself  judge  of  the 
weight  of  evidence  or  of  the  credibility  of  witnesses,  as  it  does 
in  most  cases  when  it  scales  verdicts.  The  power  to  grant  new 
trials  in  law  cases  because  the  verdict  is  excessive  means  to 
give  the  parties  another  trial  before  a  jury,  and  not,  in  the 
discretion  of  the  court^  to  diminish  the  amount  of  damages 
given  in  the  verdict  The  action  of  the  court  in  scaling  the 
verdict  and  then  refusing  a  new  trial  is  too  often  to  close  the 
door  to  the  losing  party  in  the  appellate  court;  for,  notwith- 
standing the  fact  that  in  numerous  cases  the  finding  of  excessive 
damages  indicates,  passion  and  prejudice  on  the  part  of  the  jury, 
still  the  presumption  is  in  favor  of  the  act  of  the  court,  and  the 
use  of  sound  discretion  by  it;  the  effect  of  the  law  of  verdict 
scaling  being  that  the  court  below  has,  by  the  use  of  its  intel- 
lect, discovered  how  much  the  mind  of  each  juror  was  biased, 
and  has,  with  a  thorough  knowledge  of  the  laws  of  metaphysics, 
applied  the  remedy  by  cutting  down  the  verdict  To  dictate 
a  compromise  by  threat  of  the  expense  of  a  new  trial  is  a  con- 
venient way  to  clear  the  docket,  but  ought  only  to  be  resorted 
to  in  special  cases,  such  as  above  indicated. 


MALONEY  ET  AL.,  Respondents,  v.  KING  et  ai,.. 

Appellants. 

(No.  IMS.) 
(Submitted  April  8,  1001.    Decided  April  8,  1001.) 

Restraining  Order — Appeal — Injunction. 

Code  of  Giyil  Procedure,  Sec.  1722,  as  amended  February  28^  1800.  proTldln^ 
that  an  appeal  may  be  taken  from  an  order  granting  or  dimolying  an  in- 
junction, or  refusing  to  grant  or  dissolye  an  injunction,  does  not  anthorlse 
an  appeal  from  a  temporary  restraining  order  pending  the  hearing  of  an 
order  to  show  cause  why  an  injunction  pendente  lite  should  not  be  Issued. 
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Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Suit  by  James  H.  Maloney  and  others  against  Silas  F.  King 
and  others.  From  a  restraining  order,  defendants  appeal. 
Disnfissed. 

Messrs.  McBride  &  McBride  and  Mr.  E.  N.  Harwood,  for 
Appellants. 

Messrs.  McIIatton  &  Cotter,  for  Respondents. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
Court. 

On  the  18th  day  of  April,  1900,  the  district  court  of  Silver 
Bow  county  made  and  caused  to  be  entered  an  order  requiring 
the  defendants  to  show  cause  on  the  28tli  day  of*  May  why  an 
injunction  pendente  lite  should  not  be  issued  against  the  defend- 
ants, and  meanwhile  restrained  them  from  conmiitting  the  acts 
which  the  plaintiffs  alleged  the  defendants  were  threatening 
to  commit, — in  other  words,  the  plaintiffs  applied  for  an  injunc- 
tion upon  an  order  to  show  cause,  and  the  court  enjoined  the 
defendants  until  the  hearing  and  decision  of  the  application 
by  an  order  which,  by  Section  873  of  the  Code  of  Civil  Pro- 
cedure, is  denominated  a  ^'restraining  order."  From  the 
restraining  order  the  defendants  have  attempted  to  take  an 
appeal.  The  plaintiffs  move  that  the  purported  appeal  be 
dismissed  upon  the  groimd  that  the  order  is  not  one  from  which 
an  appeal  lies.  ^ 

The  question  presented  was  considered  and  decided  in  ^YetZ' 
stein  V.  Boston  &  Montana  Consol.  Copper  &  Silver  Mining 
Co.,  25  Montana,  185,  63  Pacific  Reporter,  1043,  where  it  was 
held  that  Section  1722  of  the  Code  of  Civil  Procedure  as  amend- 
ed in  1899  (Laws  of  1899,  p.  146)  makes  provision  for  an 
appeal  from  an  order  granting  or  dissolving  or  refusing  to  gram 
cr  dissolve  an  injunction,  but  does  not  authorize  an  appeal  from 
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an  order  granting  or  refusing  a  restraining  order.  In  that  case 
this  Court  said  that  "there  is  no  appeal  from  an  order  granting 
or  refusing  a  restraining  order  pending  the  hearing  of  an  order 
to  show  cause  Avhy  an  injunction  should  not  issue."  The  doc- 
trine in  that  case  is  now  adhered  to;  upon  its  authority  the 
appeal  must  be  dismissed,  and  it  is  so  ordered.  Let  remittitur 
issue  forthwith. 

Dismissed. 
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McKAY,  Appellant^  v.  McDOUGALL  Respondent. 


(No.  1,276.) 


(Submitted  March  1,  1001.     Decided  April  15,  1901.) 

Mining  Claims  —  Location  —  Forfeiture  —  Evidence  —  In- 
structions— Relocation — Notice  of  Location — Amendment — 
Resumption  of  Work  by  First  Locator. 

1.  Plaintiff  based  his  title  to  a  mining  claim  on  a  location  made  in  1877,  and 
there  was  eyidence  that  a  third  person  had  located  the  ground  in  1876 ;  bat 
he  testified  that  he  never  did  any  work  thereon  except  "to  represent  the 
gulch,"  and  there  was  no  other  evidence  that  he  ever  did  any  worlc  after 
his  location,  while  there  was  some  evidence  that  work  had  been  done  on 
the  ground  in  1869,  but  that  none  was  done  thereafter  until  plaintiff  located 
the  claim.  The  court  instructed  that,  if  such  person  located  the  claim  at 
the  time  stated,  plaintiff  could  acquire  no  title  by  his  location,  unless  such 
person  had  abandoned  the  claim.  Held  that  this  was  misleading,  since  there 
might  have  been  a  forfeiture  found  by  reason  of  such  person's  failure  to 
represent  the  claim. 

2.  Abandonment,  as  applied  to  mining  claims  held  by  location  merely,  takes 
place  only  when  the  locator  voluntarily  leaves  his  claim  to  be  appropriated 
by  tne  next  comer,  and  regardless  of  what  mfty  become  of  It  in  the  future. 

5.  A  forfeiture  takes  place  by  operation  of  law,  without  regard  to  the  Intention 
of  the  appropriator,  whenever  he, — having  neglected  to  make  the  required 
annual  expenditure  upon  the  claim  within  the  time  allowed, — fails  to  pre- 
serve his  right  by  resuming  work  thereon  before  a  complete  re-location  by* 
another.  , 

4.  In  the  absence  of  a  statute  making  additional  requirements,  or  a  local  rule 
or  custom,  a  compliance  with  the  statutes  of  the  United  States  (as  to  dis- 
covery and  marking  of  the  boundaries  of  mining  claims)  is  sufficient. 

^.  Whether  the  evidence  shows  a  valid  location  is  a  question  of  fact  for  th* 
Jury, — and  not  a  matter  of  law  for  the  court  to  decide. 

6.  Forfeiture  is  a  question  of  fact  for  the  Jury  upon  the  evidence  to  decide. 
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7.  Where  a  inlning  claim  on  which  plaintiff  had  located  was  relocated  by  de- 
fendant, but  the  notice  filed  by  him  was  defective,  and  it  was  8{iown  that, 
before  it  was  properly  remedied  by  an  amended  notice,  plaintifT  had  per- 
formed work  on  the  mine,  it  was  error  to  instruct  that  on  a  suspension  of 
work  the  right  to  resume  was  lost,  where  a  qualified  relocator  enters  and 
initiates  a  location,  and  a  resumption  of  work  between  the  initiatory  and 
final  acts  of  location  is  of  no  avail,  since  the  acts  required  in  the  location 
of  a  claim  are  distinct,  and  all  must  be  performed  before  a  legal  location 
exists. 

S.  Plaintiff  located  a  mining  claim  on  ground  which  a  third  person  had  located 
the  year  before.  Subsequently  defendant  entered  and  filed  a  notice  of  loca- 
tion on  the  same  claim,  but  owing  to  defects  therein  he  afterwards  filed  an 
amended  notice,  and  meanwhile  plaintiff  had  resumed  work.  Held,  that  as 
there  was  a  question  as  to  whether  the  claim  by  the  third  person  was  a  valid 
and  subsisting  one  when  plaintiff  entered,  in  which  case  plaintiff's  location 
was  void  and  defendant's  title  was  good,  the  amended  notice  filed  by  de- 
fendant was  admissible  in  evidence. 

Appeal  from  District  Court,  Madison  County;  M.  H.  Parker, 
Judge, 

Action  by  Alexander  McKay  against  William  J.  McDou- 
gall.  From  a  judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.    Reversed. 

Mr,  Lew  L.  Callaway,  for  Appellant. 

Mr,  W.  A,  Clark,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  Court 

Action  by  plaintiff  for  damages  for  alleged  trespasses  upon 
the  Shoo  Fly  Gulch  placer  claim,  situate  in  Madison  county, 
for  a  perpetual  injunction  restraining  defendant  from  further 
trespassing  thereon,  and  for  a  decree  quieting  plaintiff's  title. 
The  defendant  denies  plaintiff's  title,  sets  up  a  counterclaim 
alleging  title  in  himself,  and  demands  judgment  for  damages 
end  for  injunction. 

The  opinion  rendered  on  a  former  appeal,  reversing  a  judg- 
ment in  favor  of  the  defendant  herein  and  remanding  the  cause, 
is  reported  in  19  Montana,  at  page  488,  48  Pac.  988.  The 
pleadings  having  been  amended  to  conform  to  the  suggestions 
made  by  this  Court  in  that  opinion,  a  trial  was  had  upon  the 
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merits,  resulting  in  a  verdict  for  the  defendant  for  $1,800. 
Judgment  was  entered  for  this  amount  and  for  costs,  and  also 
perpetually  enjoining  the  plaintiff  from  asserting  any  claim 
to  the  ground  in  controversy.  From  this  judgment  and  an 
order  denying  a  motion  for  a  new  trial,  plaintiff  has  appealed. 
At  the  trial  the  plaintiff  rested  his  claim  of  title  upon  a 
location  of  the  ground  in  controversy  as  the  Shoo  Fly  Gulch 
placer  claim,  made  by  himself  and  one  Thurgood  in  July,  1877. 
A  notice  or  declaralory  statement  of  this  location  was  filed  for 
loeord  with  the  clerk  of  Madison  coimty  on  July  22.  It  was 
signed  by  both  locators,  but  was  not  verified.  Plaintiff  there- 
after by  mesne  conveyances,  acquired  Thurgpod's  interest.  The 
defendant,  denying  any  title  in  plaintiff,  claimed  title  under 
a  location  called  the  "Humbug  Placer,"  made  on  July  22,  1893, 
a  notice  of  which  was  recorded  on  August  9,  1893,  and  an 
amended  location  made  on  September  1,  1894.  The  three  con- 
tentions made  at  the  trial  were  upon  the  questions  whether  the 
ground  in  controversy  was  subject  to  location  at  the  time  plain- 
tiff's location  was  made,  whether  the  plaintiff  had  failed  to 
represent  the  Shoo  Fly  Gulch  claim  during  the  year  1892,  and 
whether  the  plaintiff  resumed  work  before  defendant  located 
the  ground  as  the  Humbug  Placer,  either  by  what  he  did  on 
the  ground  in  1893,  or  by  his  amended  location  made  in  1894. 
AU  these  questions  wore  fairly  within  the  issues  made  bv  the 
pleadings,  as  appears  from  a  synopsis  of  them  set  out  in  the 
statement  preceding  the  opinion  on  the  former  appeal,  and  the 
integrity  of  the  judgment  of  the  district  court  turns  upon  the 
correctness  of  the  instructions  submitted  to  the  jury  upon  these 
issues. 

1.  Evidence  was  introduced  tending  to  show  that  the  ground 
in  controversy  was  located  as  a  placer  claim  by  one  Sholes  and 
ethers  in  June,  1876.  Sholes  himself,  who  testified  in  the  case, 
stated  that  he  saw  the  plaintiff  upon  the  ground  early  in  1877, 
but  that  as  his  time  had  not  expired  he  was  not  uneasy.  In 
another  place  in  his  testimony  he  says  that  while  he  and  his 
associat.es  worked  in  the  neighboring  gulches  until  1880,  when 
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he  sold  out,  they  never  did  any  work  upon  the  ground  claimed 
by  plaintiff  in  the  way  of  mining,  except  ^Ho  represent  the 
gulch."  From  other  evidence  in  the  case  it  appeared  that  there 
was  not  water  enough  in  the  gulch  for  mining  purposes,  and 
that  all  the  work  done  there  subsequently  was  by  means  of 
water  brought  in  from  other  sources.  There  was  also  some 
evidence  from  which  it  might  be  inferred  that  work  had  been 
done  upon  the  ground  in  1860,  but  that  none  had  been  done 
thereafter  until  plaintiff  made  his  location.  There  is  no  other 
evidence  in  the  record  that  Sholes  and  his  associates  did  any 
work  upon  the  claim  at  any  time  after  the  date  of  their  loca- 
tion. Upon  this  evidence  the  court,  after  stating  correctly  to 
the  jury  the  steps  necessary  to  make  a  valid  location  of  a 
placer  claim  in  1876,  instructed  them  as  followj^:  ^^And  if 
you  find  from  the  evidence  that  the  said  Clark  M.  Sholes  and 
his  associates  in  June,  1876,  did  make  a  discovery  of  placer 
gold  on  the  unoccupied  lands  of  the  United  States,  and  on 
the  premises  in  controversy,  and  did  make  a  location  thereof, 
and  mark  the  boundaries  thereof  so  that  they  oould  be  readily 
traced,  then  the  court  instructs  you  that  as  a  matter  of  law  the 
said  Sholes  and  his  associates  were  the  owners  of  and  entitled 
to  the  possession  of  said  claim  against  all  the  world,  and  were 
in  law  in  possession  thereof,  so  long  as  they  complied  with  the 
laws  of  the  United  States;  and  any  location  placed  thereon  or 
attempted  to  be  put  upon  said  premises  by  the  plaintiff  while 
such  prior  location  was  valid  and  subsisting  was  a  nullity  and 
conferred  no  rights  upon  plaintiff,  and  he  would  be  a  trespasser, 
under  the  law,  unless  you  further  believe  from  the  evidence 
that  the  said  Clark  M.  Sholes  and  his  associates  abandoned 
said  placer  claim  and  left  the  same  mthout  any  intention  of 
returning  thereto  prior  to  July,  1877,  when  the  plaintiff,  Mc- 
Kay, claims  to  have  made  his  location  tliereof."  Upon  the 
facts  in  evidence  before  the  jury  upon  this  branch  of  the  case, 
this  instruction  was  clearly  misleading.  For,  while  failure  to 
represent  a  mining  claim,  with  other  facts  showing  intention, 
mav  leave  room  for  an  inference  of  abandonment  bv  the  locator, 
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there  may  be  a  forfeiture  of  all  right  by  the  mere  failure  where 
the  intention  to  abandon  does  not  exist.  Abandonment,  as 
applied  to  mining  claims  held  by  location  merely,  takes  place 
only  when  the  locator  voluntarily  leaves  his  claim  to  be  appro- 
priated by  the  next  comer,  without  any  intention  to  retake  or 
claim  it  again,  and  regardless  of  what  may  become  of  it  in  the 
future.  A  forfeiture  takes  place  by  operation  of  law,  without 
regard  to  the  intention  of  the  appropriator,  whenever  he  ne- 
glects to  preserve  his  right  by  complying  with  the  conditions 
imposed  by  law ;  that  is,  to  make  the  required  annual  expendi- 
ture upon  the  claim  within  the  time  allowed.  The  former 
involves  an  inquiry  of  fact  as  to  the  intention  as  well  as  the 
act;  in  regard  to  the  latt<3r  the  inquiry  is:  Has  the  requiro-i 
expenditure  been  made  as  the  law  commands  ?'  We  are  of  the 
opinion  that  while  there  is,  perhaps,  sufficient  evidence  upon 
which  to  base  an  inference  that  Sholes  and  his  associates  had 
abandoned  their  claim  at  the  time  plaintiff's  location  was  made, 
the  question  whether  they  had  forfeited  their  rights  by  failure 
to  represent  the  claim  before  tJiat  time  was  also  fairly  pre- 
sented, and  should  have  been  submitted  to  the  jury  under 
proper  instructions.  The  paragraph  quoted  is  correct  upon 
the  question  of  abandonment,  this  term  being  clearly  defined 
in  a  following  paragraph ;  but  it  should  have  gone  further,  and 
submitted,  also,  the  question  of  forfeiture.  The  logical  effect 
of  it  is  to  exclude  this  question  from  the  consideration  of  the 
jury  altogether.  In  this  connection  the  court  should  also  have 
laid  down  the  correct  rule  as  to  the  time  within  which  Sholes 
and  his  associates  were  obliged  to  do  their  annual  representa- 
tion work  in  order  to  save  a  forfeiture.  Under  the  act  of  con- 
gress of  May  10,  1872  (17  Stat,  at  Large,  92,  Sec.  5),  the  year 
within  which  the  required  expenditure  must  be  made  upon  aU 
claims  theretofore  or  thereafter  located  was  computed  from  the 
date  of  the  respective  locations.  As  to  claims  located  prior  to 
the  passag'e  of  that  act  the  rule  was  changed  by  acts  of  congress 
of  March  1,  1873,  and  Jime  6,  1874,  respectively  (17  Stat,  at 
Large,  483;  18  Stat,  at  Large^  61),  so  that  after  January  1, 
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1875,  the  year  was  computed  from  the  1st  day  of  January  in 
each  year.  As  to  claims  located  after  May  10,  1872,  the  rule 
remained  as  provided  in  the  act  of  that  date  until  the  act  of  con- 
gress of  January  22,  1880  (21  Stat  at  Large,  61),  which  so 
amended  the  act  of  May  10,  1872,  as  to  permit  the  time  of  rep- 
resentation to  be  computed  from  the  1st  day  of  January  "suc- 
ceeding the  date  of  location,"  and  the  provision  was  made  appli- 
cable to  all  claims,  whether  located  before  or  after  the  amend- 
ing act.  (Lindley  on  Mines,  Sec.  621 ;  Hall  v.  Hale,  8  Colo. 
351,  8  Pac.  580;  BelJc  v.  Meagher,  104  U.  S.  279,  26  L.  Ed. 
735.)  The  court  having  alre^idy,  in  another  paragraph  of  the 
instructions,  laid  down  the  rule  correctly  as  to  when  the  repre- 
sentation should  have  l)oen  done  by  tbe  plaintiff  in  order  to 
prevent  a  forfeiture  in  1892,  the  jury,  in  the  absence  of  the 
specific  instruction  as  to  the  nile  applicable  in  1876-77,  were 
doubtless  led  to  infer  that  the  same  rule  applied  in  both  cases. 
Under  this  view  the  jury  might  well  conclude  that  the  location 
made  by  plaintiff  in  July,  1877,  was  void  from  the  beginning, 
because  it  was  made  on  land  still  subject  to  the  claim  of  Sholes 
and  his  associates,  whereas,  from  the  evidence,  and  under  a 
proper  instruction,  they  might  have  reached  the  conclusion 
that  the  Sholes  location  was  forfeited  for  want  of  representa- 
tion i>rior  to  the  end  of  June,  1877. 

In  w^hat  we  have  just  said  w^ith  reference  to  the  Sholes  loca- 
tion wo  have  proceeded  upon  the  assumption  that  there  was 
evidence  enough  to  go  to  the  jury  upon  the  question  whether 
the  acts  done  upon  the  ground  by  Sholes  and  his  associates  in 
June,  1876,  made  it  a  valid  location.  At  that  time  the  statute 
of  the  territory-  of  Montana  requiring  a  record  of  a  verified  no- 
tice or  declaratory  statement  of  location  did  not  include  placer 
claims.  It  applied  only  to  lode  locations  until  the  passage  of 
the  act  of  March  5,  188;5  (Session  Laws  1883,  p.. 95),  which 
was  amendatory  of  the  Revised  Statutes  of  1879,  and  made  all 
locations  subject  to  the  same  rule.  In  the  absence  of  a  statute 
making  additional  requirements,  or  a  local  rule  or  custom  (and 
none  was  proven  in  this  case),  a  compliance  with  the  statutes 
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of  the  United  States  as  to  discovery  and  marking  of  the  boun- 
daries was  sufficient. '  It  was  for  the  jury  to  say  whether  the 
evidence  showed  such  a  compliance,  though  the  monuments 
put  upon  the  ground  to  indicate  the  exterior  boundaries  were 
few  and  placed  at  great  interv^als.  The  court  could  not  say, 
as  a  matter  of  law,  that  the  facts  did  not  show  a  valid  location. 
2.  It  was  also  a  question  for  the  jury,  upon  the  evidence, 
whether  the  plaintiff  had  suffered  a  forfeiture  of  his  rights  by, 
a  failure  to  represent  his  claim  in  1892,  as  well  as  whether 
he  had  resumed  w^ork  in  good  faith  before  the  Humbug  Placer 
was  located.  The  plaintiff  contends  that  it  is  shown  by  uncon- 
tradicted evidence  that  he  did  several  hundred  dollars  worth 
of  work  on  his  claim  in  1892.  He  also  asserts  that,  if  it  be 
conceded  that  he  did  no  work  at  all  during  that  year,  yet  there 
is  no  controversy  but  that  the  evidence  shows  that  ho  resiuned 
work  in  good  faith  before  the  defendant  made  any  location. 
As  to  Avork  done  in  1892  plaintiff's  position  is  sustained  by 
his  own  testimony ;  on  the  other  hand,  the  testimony  of  the 
defendant  tends  to  show  that  plaintiff  did  no  work  at  all,  but 
that  the  excavation  and  removal  of  dirt  from  the  gulch,  which 
plaintiff  claims  to  have  done  by  the  use  of  water  from  a  ditch 
passing  round  the  head  of  the  gulch  to  other  claims,  was  done 
by  waste  water  from  this  ditch  or  by  a  cloudburst  long  before 
1892,  and  that  plaintiff  had  nothing  whatever  to  do  with  it. 
There  was  thus  a  direct  and  substantial  conflict  in  their  state- 
ments. There  is,  however,  no  substantial  conflict  in  the  evi- 
dence introduced  by  the  plaintiff  to  show  that  he  did  a  large 
amoimt  of  work  upon  the  claim  in  1893,  after  the  defendant 
entered  thereon,  and  during  1894,  prior  to  September  1st. 
Indeed,  a  considerable  portion  of  the  judgment  recovered  by 
the  defendant  was  for  gold  taken  out  by  the  plaintiff  between 
July  22,  1893,  and  Septeml)er  1,  1894,  the  date  of  defendant'.! 
amended  location.  The  facts  connected  with  defendant's  loca- 
tion are  that  he  entered  upon  the  land  in  July,  1893.  Having 
found  gold,  he  marked  the  boundaries  of  his  claim  running 
up  the  gulch  with  moniunents,  which  the  jurj^  evidently  found 
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sufficient  to  identify  the  claim.  Thereupon  he  file<l  his  notice 
for  record  with  the  county  clerk,  but  it  was  not  verified  ag  . 
required  by  the  statute,  and  was  defective  in  other  particulars. 
After  this  suit  was  begun  by  plaintiff,  and  after  plaintiff  had 
conunenced  to  "work  the  mine  thoroughly,"  as  he  says,  the 
defendant  filcMl  his  amended  notice  of  location.  This  amended 
notice  was  sufficient  in  substance,  and  w^ould,  in  the  absence 
of  any  other  rights,  establish  defendant's  title  to  the  Humbug 
Placer.  The  question,  therefore,  is :  Did  plaintiff's  resumption 
of  work,  and  its  continuance  thereafter,  prevent  a  forfeiture 
in  favor  of  the  defendant's  location  initiated  before  a  resump- 
tion of  work,  but  not  completed  until  some  fourteen  months 
after  ?  The  trial  court,  was  of  the  opinion  that  it  did  not,  as 
appears  from  the  following  instruction  submitted  to  the  jury 
upon  this  branch  of  the  case:  "The  court  instructs  the  jury 
that,  in  order  to  prevent  a  forfeiture  for  failure  to  perfonn 
assessment  work  required  by  law,  the  claimant  must  resume  in 
good  faith,  and  prosecute  the  same  continuously  and  without 
unreasonable  interruption  until  the  full  amount  of  labor  is 
performed.  Xotliing  less  than  the  outward  manifestation  of 
intent  to  atone  for  the  delinquency  by  diligent  continuous 
prosecution  of  substantial  and  valuable  development  work  will 
satisfy  the  law;  that,  while  the  claim  will  be  protected  from 
relocation  so  long  as  the  claimant  is  actually  engaged  in  making 
up  the  deficiencies,  a  suspension  of  work  for  any  appreciable 
period  before  the  full  amount  required  has  been  performed  will 
subject  the  claim  to  relcx'ation,  and  the  right  to  resume  work  is 
lost,  where  a  qualified  relocator  enters  and  initiates  a  location, 
and  a  resumption  of  work  upon  a  claim  between  the  initiatory 
and  final  acts  of  relocation  is  of  no  avail.  And  if  vou  believe 
from  the  evidence  in  this  case  that  the  plaintiff  had  failed  to 
represent  said  placer  claim  for  the  year  1892,  and  that  the 
defendant  entered  upon  said  premises  and  proceeded  to  initiate 
a  relocation  thereof  prior  to  the  plaintiff  commencing  work, 
then  any  work  done  by  the  plaintiff  after  the  initiation  of  said 
relocation  will  not  avail  him  or  save  his  rights  in  the  premises, 
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and  you  must  find  for  the  defendant."  This  paragraph,  except 
the  last  sentence,  is  taken  from  the  text  of  Mr.  Lindley,  on  pages 
825,  82G.  While  we  agree  that  it  states  the  law  correctly  as 
to  good  faith  and  diligence  in  the  prosecution  of  the  work  after 
resumption,  we  dissent  from  this  learned  author's  view  that 
work  may  not  be  resumed  after  the  entrv'  of  the  relocator  and 
the  initiation  of  the  second  location,  so  as  to  save  the  forfeiture. 
Whatever  may  Ixi  the  rule  in  other  jurisdictions,  under  local 
statutes  requiring  woi-k  of  considerable  amount  to  be  done  by 
the  relocator  in  order  to  complete  his  rol(K'ation,  which  is  also 
the  case  under  our  present  statute  (Political  Code,  Sec.  3615), 
the  rule  applicable  under  the  statute  in  force  in  this  state  until 
July  1,  1895  (Compilwl  Statutes  of  1887,  Fifth  Division,  Sec. 
1477),  is  stated  in  Gonu  v.  liussell,  3  Montana,  358,  as  follows: 
^*The  law  contem])lates  that  the  location  of  a  mining  claini  shall 
consist  of  a  number  of  distinct  acts,  which  are  independent  of 
each  other.  The  last  that  mav  be  done  does  not  relate  back  to 
the  first,  and  all  must  be  performed  before  a  legal  location 
exists.  The  owner  of  the  Iwle  which  has  become  subject  to 
relocation  can  resume  work  thereon  at  any  time  prior  to  the 
performance  of  all  these  acts.  The  appellant  could  not  make 
a  valid  location  of  the  Empire  lode  until  he  had  marked  the 
boundaries  so  that  tliev  could  ho  traced  readilv  bv  means  of 
stakes,  monuments,  natural  objwts,  or  any  other  cei-tain  means* 
The  resumption  of  labor  in  good  faith  by  the  respondent  before 
the  appellant  perfected  his  location  rendered  null  the  prior  acts 
of  the  appellant."  The  rule  as  thus  stattMl  necessarily  results 
from  the  signification  given  to  the  term  "location"  useil  in  the 
statute  (Kev.  St.  U.  S.  Sec\  2324).  The  territorial  supreme 
court  understood  it  in  its  broadest  sense,  comprehending  all 
the  several  steps  necessary  to  make  a  comi)lete  location.  Under 
the  rule  adopted  by  other  courts,  and  as  stated  by  Mr.  Lindley 
supra,  the  term  is  held  to  mean  the  initiation  of  a  l(x*ation  by 
entry  and  performance  of  the  first  necessaiy  stej).  While  there 
is  much  to  he  said  in  favor  of  this  latt^T  view,  the  argument  is 
not  so  overwhelming  that  we  feel  justified  in  departing  from 
the  rule  as  laid  down  in  Gonu  v.  BiifiselL 
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In  the  first  paragraph  of  this  opinion  we  spoke  generally  of 
a  forfeiture  as  the  result  of  a  default  on  the  part  of  the  first 
locator.  Speaking  accurately,  it  is  only  by  a  complete  reloca- 
tion by  another  after  default  of  the  first  locator  that  a  for- 
feiture is  wrought.  This  statement  is  fully  in  accord  with  Mr. 
Lindley's  view  in  his  text,  at  page  820,  and  it  is  the  only  logical 
view.  It  will  not  be  contended  that  if  A.,  for  example,  ent-ers 
upon  a  claim  located  by  B.,  which  is  subject  to  forfeiture,  with 
the  intention  to  relocate  it,  and  takes  one  or  more  of  the  neces- 
sary steps  to  that  end,  but  abandon's  his  pur^Dose  before  he 
completes  the  relocation,  B.'s  rights  will  be  thus  effectually 
forfeited.  If  congress  had  intended  this,  the  idea  would  doubt- 
less have  been  e'xpressed  by  use  of  some  other  term  less  com- 
prehensive in  meaning  than  the  term  "location."  The  rule  as 
stated  in  Gonu  v.  Russell  is  therefore  logical  and  sound.  In 
any  event,  we  do  not  feel  disposed  to  reject  it,  especially  in 
view  of  the  fact  that  it  has  so  long  stood  as  the  rule  in  this 
jurisdiction,  and  impliedly  at  least  has  twice  been  approved 
by  this  Court  {Honaher  v.  Martin,  11  Mont  91,  27  Pac. 
397  ;  Eirschler  v.  McKendrirks,  16  Mont.  211,  40  Pac.  290.) 

The  location  of  the  defendant,  which  was  not  completed  until 
September  1,  1894,  did  not  cut  off  the  right  of  plaintiff  to 
resume  work  at  any  time  prior  to  that  date,  provided  his 
location  was  valid  in  the  first  instance  and  had  not 
been  abandoned,  and  provided,  also,  that  under  the 
rule  in  Ilonaker  v.  Martin  and  Hirscler  v.  McKen- 
dricJcs  he  diligently  prosecuted  the  work  without  unreasonable 
interruption  until  the  full  amount  was  performed.  Of  course, 
if  upon  another  trial  it  should  appear  that  the  plaintiff  aban- 
doned his  location  at  any  time  l>efo're  July,  1893,  he  would 
have  no  right  to  the  ground  whatever. 

3.  Plaintiff  contends  tliat  the  trial  court  erred  in  overruling 
his  objection  to  the  introduction  in  evidence  of  a  copy  of 
defendant's  amended  notice  of  location.  Upon  the  theory'  that 
the  Sholes  location  was  a  valid,  subsisting  one  at  the  time  plain- 
tiff entered  and  made  his  location,  the  latter  was  void  ah  initio 
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and  imparted  no  title.  In  that  case  defendant's  title  would  be 
good.  His  record  of  September  1,  1894,  cured  all  defects  in 
the  original  notice,  and  made  the  location  valid  except  as  to 
intervening  rights. 

The  judgment   and  order   are  reversed,    and  the  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


25  aw 
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YELLOWSTOXE    NATIONAL   BANK   OF   BILLINGS, 
Appellant,  v,  GAGNON,  Respondent. 

(No.  1,292.) 
(Submitted  March  20,  1901.     Decided  April  15,  1901.) 

Appeal  and  Error — Bill  of  Exceptions — Amendmenis — Incor- 
poration— Necessity — Signing — Time — Laic  of  the  Case — 
Findings — Objection — Exceptions — Review. 


1. 


2. 


3. 


4. 


5. 


6. 


Where  proposed  amendments  of  a  bill  of  exceptions,  which  were  allowed, 
were  not  incorporated  in  the  bill,  but  only  appeared  in  the  transcript,  they 
cannot  be  considered  on  appeal,  since  they  are  not  part  of  the  record. 
Whej-e  proposed  amendments  to  a  bill  of  exceptions,  whica  were  allowed  by 
lae  court,  were  not  Incorporated  therein,  such  bill  of  exceptions  will  be  dis- 
regarded on  appeal,  since  the  proposed  bill  and  amendments  were  both  nec- 
essary to  constitute  a  bill  of  exceptions. 

The  trial  Judge  should  not  certify  to  the  correctness  of  a  proposed  bill  of 
exceptions  and  amendments  thereof  until  after  both  have  been  engrossed. 
Where,  on  a  prior  appeal,  defendant's  answer  was  heid  to  state  a  defense, 
plaintiff  cannot  subsequently  raise  the  question  that  it  does  not. 
In  the  absence  of  a  compliance  with  the  requirements  of  Sees.  1114,  1115 
of  tne  Code  of  Civil  Procedure,  a  Judgment  will  not  be  reversed  on  appeal 
though  the  express  findings  do  not  support  it,  since  in  such  case  the  pre- 
sumption obtains  that  the  court  impliedly  found  for  the  prevailing  party 
upon  the  issues  of  fact  not  covered  by  the  express  findings. 
Where  there  is  no  bill  of  exceptions  (or  new  trial  statement)  on  appeal, 
the  evidence  oannot  be  examined   to   ascertain    whether   it   tended   to 
prove  the  facts  found  or  warranted  the  court's  decision. 


Appeal  from  District  Court,   Yellowstone   County;  C   H- 
Loud,  Judge. 
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Action  by  the  Yellowstone  National  Bank  of  Billings  against 
E.  H.  Gagnon.  From  a  judgment  in  favor  of  defendant,  plain- 
tiff appeals.    AflSrmed. 

Mr.  Gib  A.  Lane,  for  Appellant 

Mr.  0.  F.  Ooddardy  for  Respondent 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
Court. 

The  plaintiff  has  appealed  from  the  final  judgment  in  an 
action  upon  promissory  notes  executed  by  the  defendant. 

1.  A  paper  entitled  "Bill  of  Exceptions"  is  by  copy  in- 
cluded in  the  transcript.  Appended  to  it  is  the  following 
certificate  by  the  judge  who  tried  the  cause:  "The  foregoing 
bill  of  exceptions  is  signed,  settled  and  allowed  by  me  this 
27th  day  of  June,  A.  D.  1898,  together  with  the  proposed 
amendments  of  defendant."  Counsel  for  the  plaintiff,  while 
conceding  that  the  amendments  offered  by  the  defendant  were 
allowed,  but  were  not  incorporated  into  the  bill,  asserts  that 
since  they  appear  in  the  transcript  the  court  should  consider 
them  in  connection  with  the  supposed  bill.  This  we  may  not 
do.  It  is  true  that  there  is  copied  into  the  transcript  a  paper 
purporting  to  embrace  the  amendments  proposed  by  the  defend- 
ant and  allowed  by  the  judge,  but  it  is  no  part  of  the  record  on 
appeal.  It  is  not  included  within  any  bill  of  exceptions  or 
statement  on  motion  for  a  new  trial,  nor  is  it  one  of  the  papers 
which  Section  1196  of  the  Code  of  Civil  Procedure  designates 
as  part  of  the  judgment  roll ;  neither  is  it  required  by  Section 
1Y36  of  the  Code  of  Civil  Procedure  to  be  furnished  to  this 
Court  on  appeal ;  hence  we  cannot  look  to  it  for  any  purpose. 
What  the  amendments  are,  or  w^hether  the  matter  therein  con- 
tained be  material  or  immaterial,  relevant  or  irrelevant^  we 
have  no  means  of  determining.  They  must  be  disregarded. 
We  have,  then,  the  certificate  of  the  judge  to  the  effect  that  the 
bill  of  exceptions  proposed  by  the  plaintiff,  together  with  the 
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defendant's  amendments  proposed  thereto,  are  settled,  but  what 
the  amendments  are  is  not  disclosed,  and  it  is  apparent  that  the 
amendments  are  not  in  the  bill.  The  proposed  bill  and  the 
amendments — not  one,  but  both — ^were  necessary  to  constitute 
a  bill  of  exceptions.  The  judge  should  not,  in  any  event,  have 
made  the  certificate  he  did,  nor  should  he  have  certified  the 
supposed  bill  to  be  correct  until  after  the  amendments  were 
incorporated.  He  ought  not  to  have  given  any  certificate  before 
engrossment  Although  there  is  in  Subdivision  3  of  Section 
1173  of  the  Code  of  Civil  Procedure  an  express  provision 
requiring  proposed  statements  on  motions  for  a  new  trial  and 
the  amendments  to  be  engrossed,  no  such  provision  is  made, 
so  far  as  we  are  advised,  in  respect  of  bills  of  exceptions ;  but 
the  bill  and  amendments,  when  settled,  must  nevertheless  be 
engrossed,  in  order  to  constitute  such  a  bill  of  exceptions  as  is 
contemplated  by  the  law.  The  amendments  allowed  must  be 
inserted,  and  the  proposer  of  the  bill  must  see  that  this  is  done. 
Such  has  always  been  the  rule  and  practice  in  the  territory  and 
state  of  Montaxia.  Nothing  in  Wulf  v.  Manuel,  9  Montana, 
276,  23  Pacific  Reporter  723,  nor  in  Penn  Placer  Mining  Com- 
pany V.  Schreiner,  14  Montana  121,  35  Pacific  Reporter  878, 
indicates  anything  to  the  contrary'.  The  so-called  bill  of  ex- 
ceptions must  also  bo  disregarded. 

2.  Having  eliminated  the  supposcnl  bill  of  exceptions,  noth- 
ing remains  for  our  consideration  except  the  judgment  roll. 

Counsel'  for  the  plaintiff  contends  that  the  answer  fails  to 
state  facts  sufficient  to  constitute  a  defense  or  counterclaim  to 
the  second  cause  of  action  alleged  in  the  complaint.  That  ques- 
tion was  detennined  adversely  to  the  plaintiff  upon  the  former 
appeal  in  this  case,  the  opinion  being  reported  in  19  Montana, 
on  page  402,  (61  Am.  St.  Rep.  520,  48  Pac.  762).  This  Court 
there  held  that  the  answer  in  the  respect  mentioned  does  state 
a  defense,  and  it  matters  not  what  view  mav  now  be  taken  of 
the  correctness  of  the  decision,  for  the  law  of  the  case  was 
declared,  and  it  is  binding  upon  this  Court  as  well  as  upon  the 
court  below. 
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3.       The  court,  without  a  jury,  tried  the  cause,  and  made 
certain  express  findings  of  fact,  which  in  and  of  themselve:* 
do  not  support  the  judgment     But  Sections  1114  and  1115 
of  the  Code  of  Civil  Procedure  are  as  follows:     "Sec.  1114. 
Ko  judgment  shall  be  reversed  on  appeal  for  want  of  findings 
at  the  instance  of  any  party  who,  at  the  close  of  the  evidence 
and  argument  in  the  cause,  shall  not  have  requested  findings 
in  writing  and  had  such  request  entered  in  the  minutes  of  the 
court;  nor  in  cases  tried  by  the  court  shall  the  judgment  be 
reversed  on  appeal  for  defects  in  the  findings  unless  exceptions 
bo  made  in  the  court  below  for  a  defect  in  the  findings  or  in  a 
finding.     Sec  1115.    In  cases  of  exceptions  for  defective  find- 
ings, the  particular  point  or  issue  upon  which  the  party  requires 
a  finding  to  bo  made,  or  the  particular  defect  to  be  remedied, 
shall  be  specifically   and  particularly  designated;   and  upon 
failure  of  the  court  to  remedy  the  alleged  defect,  the  party 
moving  shall  bo  entitled  to  his  exceptions,  and  the  same  shall 
be  settled  by  the  judge  as  in  other  cases."    It  does  not  appear 
that  the  plaintiff  either  requested  findings  in  writing  or  filed 
ipxcoptions  for  defective  findings.     In  this  state  the  system  of 
implied  findings  prevails   {Gallagher  v.   Cornelius,  23  Mont. 
27,  57  Pac.  447 ;  Haggin  v.  SaUe,  23  Mont.  375,  59  Pac.  154), 
and,  in  the  absence  of  a  compliance  with  the  requirements  of 
the  sections  quoted,  the  presumtion  obtains  that  the  court  im- 
pliedly found  for  the  prevailing  party  upon  the  issues  of  fact 
not  covered  by  the  express  findings.    Unless  the  party  seeking 
a  reversal  has  followed  the  course  prescribed  by  sections  1114 
and  1115,  the  express  findings  are  supplemented  by  implied 
findings.    So  considered,  the  findings  in  this  case  are  responsive 
to  the  issues,  and  support  the  judgment 

Owning  to  the  want  of  any  bill  of  exceptions,  the  evidence 
cannot,  as  we  have  said,  be  examined  for  the  purpose  of  ascer- 
taining whether  it  tended  to  prove  the  facts  found  or  warranted 
the  court  in  making  the  decision.  For  the  same  reason,  the 
question  whether  the  court  erred  in  sustaining  the  defendant's 
motion  for  the  judgment  that  was  rendered  cannot  be  deter- 
mined. 
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The  judgment  will  be  affirmed,  and  it  is  so  ordered.  Remit- 
titur may  issue  forthwith. 

Affirmed. 

Mk.  Justice  Milburn^  having  presided  as  judge  in  the 
court  below  upon  the  first  trial  of  the  cause,  did  not  hear  the 
argument  on  the  present  appeal,  and  does  not  participate  in 
the  foregoing  opinion. 


ACKLEY,  Kespondent,  v.  PHENIX  INSURANCE  COM- 
PANY, Appellant. 

(No.  1,289.) 
(Submitted  March  10,  1901.     Decided  April  15,  1901.) 

■ 

Insurance  —  Pleading  —  Contracts  —  Condition  —  Breach — 
Interpretation — Trial  by  Referee — Restriciiiig  Cross-Exami- 
nation — Harmless  Error — Recovery— Amo ant, 

1.  Under  Code  of  Civil  Procedure,  Sec.  746,  declaring  that  in  pleading  per- 
formance of  conditions  precedent  in  a  contract  it  shall  not  be  necessary  to 
state  the  facts  showing  such  p^formance,  but  it  may  be  stated  generally 
that  the  narty  duly  performed  all  the  conditions  on  his  part,  a  complaint 
in  an  action  on  a  fire  policy  sufficiently  alleges  performance  of  a  condition 
precedent  in  the  policy,  requiring  loss  to  be  ascertained  by  arbitrators  in 
case  of  disagreement,  when  it  alleges  generally  that  plaintiff  has  duly  per- 
formed all  the  conditions  of  the  policy  on  his  part. 

2.  Since  a  policy  insuring  "articles  usually  kept  for  sale  in  retail  drufir 
stores"  covers  gasoMne,  benzine  and  ether,  the  keeping  of  such  articles 
In  reasonable  quantities  on  the  Insured  premises  is  permitted,  and  will 
not  avoid  the  policy,  though  a  printed  condition  therein  declares  in  ef- 
fect that,  unless  otherwise  provided  by  agreement  indorsed  thereon  or 
added  thereto,  the  policy  shall  be  void  if  there  be  kept  benzine,  ether  or 
gasoline,  notwithstanding  any  custom  or  usage  of  trade  may  permit 
them  to  be  kept. 

3.  Error  of  a  referee  in  unduly  restricting  cross-examination  of  a  witness  was 
not  prejudicial  when  the  testimony  sought  to  be  elicited  was  covered  sub- 
stantially by  subsequent  testimony  from  the  same  witness  on  cross-examina- 
tion. 

4.  A  decision  by  a  referee  allowing  a  recovery  on  a  fire  policy,  without  any 
deduction  (m  account  of  a  prior  loss  for  which  proof  had  been  made,  was 
not  erroneous,  where  there  was  no  evidence  of  the  amount  of  the  prior  loss 
or  that  it  had  been  adjusted  and  paid. 
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Appeal  from  District  Court,  Cascade  County ;  J,  B.  Leslie, 
Judge, 

Action  by  Libbie  L.  Ackley  against  the  Phenix  Insurance 
Company  of  Brooklyn,  N.  Y.  From  a  judgment  for  plaintiff,' 
and  from  an  order  refusing  a  neAv  trial,  defendant  appeals. 
Affirmed, 

Mr,  Thomas  E.  Brady,  for  Appellant. 

Under  the  provisions  and  conditions  of  the  policies,  which 
appear  in  and  are  made  a  part  of  the  complaint,  it  was  neces- 
sary for  plaintiff  to  all^e  in  her  complaint  either  that  there 
was  an  appraisement  and  award  or  that  the  submission  to  ap- 
praisement was  waived  or  preventeil  by  the  defendant.  (  George. 
Dee  &  Sons  Co,  v.  Ins,  Co,,  104  Iowa  167 ;  Hamilton  &  Home 
Ins,  Co,,  137  U.  S.  370;  Ostrander  on  Fire  Insurance,  2d  Ed. 
Sec.  258.)  The  keeping  of  benzine,  gasoline  and  ether  was  a 
violation  of  the  express  terms  of  the  policies  and  rendered  them 
void.  (Steinbach  v.  his,  Co,y  13  Wall  (U.  S.),  183;  Lancaster 
Ins,  Co,  V.  Lenheim,  89  Pa.  St,  479 :  Fischer  v.  London  ct'  Lan- 
cashire  Fire  Ins,  Co.,  83  Fed.'  Rep.  807 ;  Franklin  Ins.  Co,  v. 
Yidegraff,  43  Penn.  St.  350;  Phoenix  Lis,  Co,  v.  Fleming ,  65 
Ark.  54;  Yoch  v.  Home  Ins,  Co,,  111  Cal.  503.)  The  written 
part  of  the  policies  control  the  printed  part  only  where  they 
are  inconsistent  with  each  other  (Sec.  3138  Code  of  Civil  Pro- 
cedure), but  they  are  not  inconsistent  in  this  case.  Section 
2206  of  the  Civil  Code  provides:  '*The  whole  of  a  contract 
is  to  be  taken  together,  so  as  to  give  effect  to  eveiy  part,  if  rea- 
sonably practicable,  each  clause  helping  to  interpret  the  other." 
(And  see  Sec.  3134  Code  of  Civil  Procedure.)  Under  these 
statutes  the  provisions  of  the  policies  prohibiting  the  keo])ing 
of  l)enzine,  gasoline,  etc.,  cannot  be  ignored.  They  were  left 
in  the  policies  as  part  of  the  contract.  They  must  be  given 
effect  if  reasonably  practicable.  This  can  be  done  by  constru- 
ing the  policies  to  mean  that  the  plaintiff  could  keej)  all  things^ 
other  than  ]>enzine  and  the  other  prohibited  articles,  which  aro 
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usually  kept  in  drug  stores,  but  that  she  could  not  keep  the  pro- 
hibited articles.  That  is  the  only  reasonable  construction  which 
can  be  given  to  the  contracts  under  the  statute  and  the  only  way 
in  which  all  the  parts  can  be  given  effect  If  the  insured  wished 
to  keep  benzine  or  any  thing  else  the  policy  could  easily  have 
been  made  to  say  so. 

Mr.  Jarties  Donovan  and  M7\  N,  W.  McConnell,  for  Re- 
spondent. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
Court 

This  was  an  action  to  recover  $2,650  on  two  policies  of  insur- 
ance issued  by  the  defendant  to  the  plaintiff  upon  "her  stock 
of  drugs,  oils,  paints,  glass,  fancy  articles,  patent  medicines, 
wall  paper,  liquors,  and  other  articles  usually  kept  for  sale  in 
retail  drug  stores,"  and  "her  store  furniture  and  fixtures,  in- 
cluding counters,  shelving  and  showcases,"  and  "her  one-story 
frame,  shingle-roof  building  occupied  as  a  drug  store,  situate 
on  the  premises  of  the  assured  in  the  town  of  Sand  Coulee, 
Cascade  county,  Montana."  The  policies  insured  the  plaintiff 
to  an  amoimt  not  exceeding  $1,650  upon  her  stock  of  merchan- 
dise and  fixtures,  and  to  an  amoimt  not  exceeding  $1,000  on 
the  building.  The  complaint  states  that  the  plaintiff  was  the 
owner  of  the  property  insured ;  that  the  defendant  issued  the 
policies,  which  are  pleaded  by  copy;  that  on  the  4th  day  of 
February,  1897,  the  property  was  totally  destroyed  by  fire, 
and  at  the  date  of  the  loss  was  of  the  actual  cash  value  of 
$4,600 ;  that  plaintiff's  loss  under  the  policies  was  $2,650 ;  thai 
the  plaintiff,  immediately  after  the  loss^  and  more  than  sixty 
days  prior  to  the  commencement  of  the  action,  notified  tlie 
defendant  thereof,  and  furnished  it  with  written  proof  of  the 
loss;  that  the  plaintiff  has  duly  performed  all  the  conditions 
on  her  part  to  be  performed ;  tliat  the  sum  of  $2,650  is  due 
and  unpaid  from  the  defendant  to  the  plaintiff;  and  that  the 
defendant  refuses  to  pay  that  or  any  other  sum.    In  its  answer 
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the  defendant  denies  the  plaintiff's  ownership  of  the  property, 
and  alleges  that  the  property  was  nominally  conveyed  to  the 
plaintiff  for  the  use  and  benefit  of  one  McCann,  who  was  at 
all  times  the  sole  owner ;  that  the  actual  cash  value  of  the  per- 
sonal property  destroyed  was  not  in  excess  of  $100,  and  that 
the  building,  at  the  time  of  the  fire^  did  not  exceed  in  value  the 
sum  of  $200;  that  in  August,  1896,  a  partial  loss  occurred 
under  one  of  the  policies,  by  a  fire  which  destroyed  some  of  the 
goods  described  therein,  which  loss  was  adjusted,  and  plaintiff 
paid  thereon  $94.06,  and  that  such  payment  was  made  to  the 
plaintiff  without  any  knowledge  on  the  part  of  the  defendant 
at  that  time  that  plaintiff  was  not  the  real  owner  of  the  prop- 
erty, and  that  the  liability,  if  any,  under  one  of  the  policies, 
had  thereby  been  reduced  to  the  extent  of  $94.06.  The  de- 
fendant denies  that  the  plaintiff  duly  performed  all  the  condi- 
tions on  her  part  to  be  performed,  as  imposed  by  the  terms  of 
either  policy,  specifying  that  the  failure  consisted  in  this :  that 
she  knowingly  kept  in  stock  in  the  building  insured  during  the 
lifetime  of  the  policies,  and  had  therein  at  the  time  of  the  fire, 
a  considerable  quantity,  consisting  of  between  five  and  ten  gal- 
lons, of  gasoline,  and  between  five  and  ten  gallons  of  benzine, 
also  a  considerable  quantity  of  ether,  contrary  to  the  express 
provisions  and  terms  of  the  policies,  by  reason  of  which  the 
risk  was  largely  increased  to  the  defendant,  and  whereby  the 
plaintiff  rendered  void  the  policies.  Defendant  also  pleade'l 
that  the  policies  provided  that  the  company  should  not  in  any 
event  be  liable  for  an  amount  greater  than  three-fourths  of  the 
cash  market  value  of  the  property  at  a  time  immediately  pre- 
ceding the  loss  or  damage  by  fire.  The  contents  of  the  plead- 
ings need  not  be  further  stated. 

By  consent  the  cause  was  sent  to  C  H.  Benton,  Esq.,  as 
referee.  He  found  the  issues  for  the  plaintiff,  and  reported  a 
judgment  for  $2,650  against  the  defendants  In  accordance 
with  the  report,  judgment  was  entered,  and  from  it,  and  an 
order  refusing  a  new  trial,  the  defendant  appeals. 

1.     The  first  point  urged  by  the  defendant  is  that  the  com- 
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plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  Counsel  argues  that  it  does  not  appear  from  the  policies 
or  from  the  facts  alleged  in  the  complaint  that  the  defendant 
assumed  any  obligation  toward  the  plaintiff  which  it  faile«i 
to  perform.  Each  policy  contains  the  following :  •  "This  com- 
pany shall  not  be  liable  beyond  he  actual  cash  value  of  the 
property  at  the  time  any  loss  or  damage  occurs,  and  the  loss  or 
damage  shall  be  ascertaineil  or  estimated  according  to  such 
actual  cash  value,  with  projx^r  deduction  for  depreciation,  how- 
ever caused,  and  shall  in  no  event  exceed  what  it  would  then 
cost  the  insured  to  repair  or  replace  the  same  mtb  material  of 
like  kind  and  quality.  Said  ascertainment  or  estimate  shaU 
be  made  by  the  insured  and  this  company,  or,  if  they  differ, 
then  by  appraisers,  as  hereinafter  provided;  and,  the  amoimt 
of  loss  or  damage  having  been  thus  determined,  tJie  sum  for 
which  this  company  is  liable  pursuant  to  this  policy  shall  ])e 
payable  sixty  days  after  due  notice,  ascertaiimient,  estimate  and 
satisfactory  proof  of  the  loss  liave  been  received  by  this  com- 
pany in  accordance  with  the  terms  of  this  jwlicy.  *  *  *" 
In  the  event  of  disagreement  as  to  the  amount  of  loss,  the  same 
shall,  as  above  provided,  he  ascertained  by  two  competent  and 
disinterested  appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall  first  select  a  compe- 
tent and  disinterested  imipire.  The  appraisers  together  shall 
then  estimate  and  appraise  the  loss,  stating  separately  sound 
value  and  damage,  and,  failing  to  agree,  sliall  submit  their 
differences  to  the  umpire;  and  the  award  in  writing  of  any 
two  shall  detennine  the  amount  of  such  loss.  *  *  *  yo 
suit  or  action  on  this  policy  for  the  recovery  of  any  claim  shall 
be  sustainable  in  any  oourt  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  foregoing  requirements. 

Counsel  says  that  under  these  provisions  the  complaint  mu?r 
state  either  that  there  was  an  appraisement  or  award,  or  tliat 
a  submission  to  appraisement  was  waiveil  or  prevented  by  the 
defendant.     Assuming  that  the  complaint  must,  in  substance, 
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contain  the  statements  which  tJie  defendant  asserts  have  been 
omitted,  we  are  clearly  of  the  opinion  that  in  this  regard  the 
com])laint  is  not  obnoxious  to  the  objection  now  interposed, 
for  the  plaintiff  therein  alleges  that  she  has  duly  performed  all 
the  ccmditions  of  the  contractus  on  her  part  Section  740  of  the 
Code  of  Civil  Procedure  declares  that  in  pleading  the  perfonn- 
ance  of  conditions  precedent  in  a  contract  it  shall  not  be  neces- 
sary to  state  the  facts  showing  such  performance,  but  it  may 
be  stated  generally  that  the  ])arty  duly  performed  all  the  con- 
ditions on  his  part,  and,  if  such  allegation  Ik?  controverte^l,  the 
party  pleading  performance  generally  must  on  the  trial  estab- 
lish the  facts.  The  plaintiff  in  this  case  chose  to  avail  herself 
of  the  privilege  gi'anted  by  this  section,  and  the  defendant  did 
not  by  its  answer  controvert  the  allegation,  exce])t  with  respect 
to  the  keeping  by  the  plaintiff  of  certain  prohibited  articles  in 
the  insured  building, — we  remark,  in  passing,  that  the  defend- 
ant misapprehends  the  scope  of  the  allegation  that  the  plaintiff 
had  duly  performed  all  the  conditions  ui>on  her  part ;  it  was 
not  necessaiy  for  her  to  ])lead  in  the  complaint  that  she  had  not 
kept  the  articles  prohibit^l,  and  hence  that  she  had  not  done  so 
was  not,  as  matter  of  pleading,  the  performance  of  a  condition 
precedent ;  the  allegation  of  due  performance  included  the  per- 
formance of  conditions  precedent  only,  and  that  she  kept  the 
articles  forbidden  was  matter  of  afRnnative  defense,  and  no  part 
of  the  statement  of  the  plaintiff's  cause  of  action.  Without 
considering  what  effect  a  denial  by  the  defendant  of  any  lia- 
bility might  have  upon  the  arbitration  and  aAvard  clauses,  with- 
out considering  whether  the  complaint  states  a  denial  by  the 
defendant  of  any  liability,  and  witlumt  deciding  whether  such 
denial,  if  pleaded,  would  obviato  the  necessity  of  alleging  com- 
pliance with  the  arbitration  clauses,  suffice  it  to  say  that  the 
defendant,  by  failing  to  deny,  admitted  that  the  plaintiff  com- 
plied with  the  requirements  of  the  policies  touching  arbitration 
and  award. 

2.     Each  policy  declares  that  the  defendant  insurer  the  plain- 
tiff against  loss  or  damage  by  fire,  "except  as  hereinafter  pro- 
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vided/'  and  contains,  among  othens,  the  following  printed  pro- 
visions: "This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be  void     *     * 

*  if  (any  usage  or  custom  of  trade  or  manufacture  to  the 
contrary  notwithstanding)  there  be  kept,  used,  or  allowed  on 
the  above  described  premises,   benzine,     *     *     *     ether,     * 

*  *  gasolina  *  *  *  This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and  conditions,  together 
with  such  other  provisions,  agreements  or  conditions  as  may 
be  indorsed  herecm  or  added  hereto;  and  no  officer,  agent  or 
other  representative  of  this  company  shall  have  pow^er  to  waive 
any  provision  or  condition  of  this  policy  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hei-eto,  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent  or  representative  shall  have  such 
power,  or  be  deemed  or  held  to  have  waived  such  provisions  or 
conditions,  unless  such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto ;  nor  shall  any  privil^e  or  permission  affect- 
ing the  insurance  under  this  policy  exist  or  be  claimed  by  the 
insured  unless  so  written  or  attached." 

The  provisions  quoted  appear  and  are  part  of  the  printe<l 
forms  upon  which  the  policies  were  made  out.  The  description 
of  the  subject-matter  of  the  risk,  specified  as  plaintiff's  "stock 
of  drugs,  oils,  paints,  glass,  fancy  articles,  patent  medicines, 
wall  paper,  liquors  and  other  articles  usually  kept  for  sale  in 
retail  drug  stores,"  is  typewritten,  and  was  attached  to  the  poli- 
cies in  the  places  left  for  the  insertion  of  the  description.  The 
defendant  averred  that  the  plaintiff,  contrary  to  the  terms  of 
the  policies,  kept  in  stock  gasoline,  benzine  and  ether.  At  the 
trial  it  was  shown  that  when  the  fire  occurred  there  were  in 
stock  four  pounds  of  ether,  five  gallons  of  benzine,  and  not  more 
than  ten,  nor  less  than  five,  gallons  of  gasoline.  The  defendant 
insists  that  there  was  no  evidence  tending  to  prove  that  ether, 
benzine  and  gasoline  are  articles  usually  kept  for  sale  in  retail 
drug  stores,  but  we  are  satisfied  that  the  evidence  did  tend  to 
prove  that  the  three  articles  named  are  usually  kept  for  sale 


25  Mont]  AcKLEY  v.  Phenix  Ins.  Co.  27l> 

in  retail  drug  stores^  and  that  the  plaintiff  kept  them  for  that 
purpose.  The  testimony  of  the  witness  McCann  was  manifestly 
to  that  effect,  although  the  question  propounded  to  him  upon  the 
subject,  if  considered  apart  from  the  ooiiitext,  is  not  free  from 
ambiguity.  No  effort  was  made  to  show  that  the  articles  were 
kept  in  excessive  quantities.  Under  the  evidence,  the  referee 
was  justified  in  finding  that  gasoline,  benzine  and  ether  were 
articles  usually  kept  for  sale  in  retail  drug  stores.  Did  the 
keeping  of  these  by  the  plaintiff  for  that  purpose  avoid  the  poli- 
cies ?    We  are  of  the  opinion  that  it  did  not. 

The  provisions  quoted  did  not  constitute  an  absolute  prohi- 
bition against  the  keeping  of  benzine,  other  or  gasoline.  Tn 
its  printed  part  each  policy  declares,  in  effect,  that,  unless 
otherwise  provided  by  agreement  indorsed  thereon  or  added 
thereto,  it  shall  be  void  if  there  be  kept  benzine,  ether  or  gaso- 
line, notwithstanding  the  fact  that  any .  usage  or  custom  of 
trade  or  manufacture  may  permit  them  or  any  of  them  to  be 
kept ;  and  each  policy  is  declared  to  be  made  and  accepted  sub- 
ject to  this  stipulation  and  condition,  together  with  such  other 
provisions,  agreements  or  conditions  as  may  be  indorsed  thereon 
or  added  thereto.  In  accordance  with  the  terms  of  the  printed 
part  of  each  policy  there  was  added  an  agreement  in  writing 
by  which  the  defendant  insured,  and  the  plaintiff  accepted 
insurance  upon,  articles  usually  kept  for  sale  in  retail  drug 
stores.  This  agreement  is  in  no  wise  repugnant  to  the  inhibi- 
tion against  the  keeping  of  benzine,  gasoline  or  ether,  for  the 
keeping  of  tliese  articles  is  prohibited  unless  the  parties  other- 
wise agree.  They  did  otherwise  agree,  and  the  agreements, 
must  be  held  to  be  agreements  attached  to  the  policies  "which 
removed  the  exemption  from  liability  which  would  other- 
wise have  existed."  (Yoch  v.  Home  Mutual  Insur- 
ance  Co.,  Ill  Cal.  503,  44  Pac.  189,  34  L.  R.  A.  857,  and 
authorities  there  cited ;  and  cases  cited  in  note  to  Lancaster 
Fire  Insurance  Co.  v.  Lenheim,  33  Am.  Rep.  781.)  The  true 
meaning  of  the  prohibitory  provision  seems  to  be  that  the  keep- 
ing of  any  of  the  articles  named,  though  kept  in  accordance 
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with  the  usage  or  custom  of  trade  or  manufacture,  will  avoid 
the  i)olicy,  unless  an  agreement  be  attached  to  the  policy  pro- 
viding otherwise;  a  paraphrase  of  the  provisions  being:  In 
the  absence  of  an  agreement,  attached  to  or  indorsed  on  the 
policy,  by  which  gas4)line,  benzine  and  ether  are  ]iermitte<I 
to  be  kept,  the  keeping  of  these  articles  will  render  the  policy 
void,  notwithstanding  the  fact  that,  by  the  usage  or  custom  of 
trade  or  manufacture,  such  articles  may  be  kept.  The  provision 
was  designed  to  prohibit  under  all  circumstances,  save  when 
an  agreement  to  the  contrary  is  indorsed  on  or  attached  to  the 
policy,  the  keeping  of  the  articles  named.  There  is  upon  the 
face  of  the  policy  no  conflict  or  repugnancy  between  its  diflFer- 
ent  provisions,  nor  do  we  think  that  the  evidence  discloses  any 
repugnancy.  The  written  parts  of  the  policies  described  the 
subject  of  the  risk  as  articles  usually  kept  for  sale  in  retail 
drug  stores,  and  the  evidence  discloses  that  gasoline,  benzine 
and  ether  fall  within  the  description.  These  articles  were 
covere<l  by  the  insurance  so  long  as  they  remained  in  the  stock 
of  goods;  hence  the  defendant  agreed  to  except  them  from  the 
qualified  or  conditional  inhibition,  and  to  j>ermit  them  to  be 
kept  by  the  ])laintiff  without  thereby  avoiding  the  jx>licies.  In 
promising  to  insure  and  insuring  articles  usually  kept  for  sale 
in  retail  drug  stores,  the  defendant  must  be  presumed  to  Ixave 
known  that  gasoline,  benzine  and  ether  were  so  kept  (the  evi- 
dence ])roving  that  they  were),  and  that  they  were  or  might 
be  ke])t  by  the  plaintiff,  and,  cons(Hiuently,  that  its  policies 
c()V(»re(l  or  might  cover  them.  Whether  these  articles  were 
iisually  so  kept  was,  of  course,  a  question  of  fact  to  l>e  deter- 
mined upon  evidence.  The  defendant,  by  writing  into  the 
policy  the  subject  matter  of  the  risk,  to-wit,  "articles  usually 
kept  for  sale  in  retail  drug  stores,"  must  be  deemed  to  have 
int(?nded  thereby  to  insure  all  such  articles  as  are  usually  kept 
for  sale  in  such  stores,  and  this  agi'eement  must  l>e  held  to  be 
an  agreement  added  t-o  the  policy.  {Yoch  v.  Home  Mutual 
Insurance  Co.,  supra.)  Counsel  for  the  defendant  contends 
that,  under  Section  220(>  of  the  Civil  Code,  the  provisions  of 
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tho  policies  prohibiting  the  keeping  of  benzine,  gasoline  and 
ether  cannot  be  ignored,  and  that,  since  they  were  left  in  the 
jwlicies  as  parts  of  the  contracts,  they  must  be  given  effect  iC 
reasonably  practicable.  lie  argues  that  this  can  be  done  by 
construing  the  policies  to  mean  that  the  plaintiff  could  keep  all 
things,  other  than  the  prohibited  articles,  which  are  ngually 
kept  in  retail  drug  stores,  but  that  she  could  not  keep  the  pro- 
hibited articles.  The  views  which  we  have  expresseil  dispose 
of  this  suggestion ;  we  add,  however,  that  the  interpretation  for 
which  counsel  contends  is  based  upon  an  assumed  repugnancy, 
and,  if  adopted,  would  destroy,  in  part,  the  written  agreement, 
which  must  prevail  over  any  j)rinte<l  agreement  repugnant 
thereto.  It  would  be  in  disregard,  also,  of  Section  2217  of 
the  (/ivil  Code,  for  the  reason  that,  if  effect  were  given  to  the 
printed  clause  which  is  asserted  to  be  repugnant  to  the  written 
one,  the  general  intent  and  purpose  of  the  contract,  viewed  as 
a  whole,  would  be  sulx^rdinated  to  the  printed  clause  assumed 
to  be  repugnant.  The  conclusion  seems  to  be  irresistible  that 
that  the  defendant  intended  to  insure  the  plaintiff  against 
loss  or  damage  by  fire  of  or  to  articles  kept  by  the  plaintiff  in 
her  drug  store,  including  gasoline,  benzine  and  ether,  and  that 
the  intention  of  the  plaintiff  was  to  have  these  things  covered 
by  the  policies. 

3.  Much  of  the  brief  in  behalf  of  the  defendant  is  devoted 
to  an  argiunent  by  whicli  it  is  sought  to  be  shown  that  the 
plaintiff  failed  to  prove  by  competent  evidence  how  nnich,  if 
any,  damage  slie  eiistained  by  the  loss  of  the  property,  and 
that  the  evidence  is  insufficient  to  justify  the  finding  that  three- 
fourths  of  the  cash  value  of  the  property  was  the  sum  of 
$2,650.  Careful  and  repeated  examinations  of  tlie  evidence 
satisfies  us  that  the  witnesses  were  qualified  to  testify  touching 
the  value  of  the  property  destroyed,  and  that  the  evidence  sus- 
tains tho  findings,  l>oth  express  and  implied. 

4.  It  is  contended  that  the  referee  erred  in  not  i)ermitting 
piro])er  cross-examination  of  the  witness  McCann  in  respect 
of  his  interest  in  the  insured  property  and  the  result  of  the 
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suit.  One  of  the  questions  propounded  had  a  double  aspect, 
and  we  think  there  was  no  error  committed  in  ruling  it  out  upon 
that  ground.  Proper  questions,  however,  were  put,  and  the 
cross-examination  in  the  particular  adverted  to  was  unduly 
restricted,  but  the  error  became  nonprejudicial  by  subsequent 
testimony  from  the  same  witness  on  cross-examination  cover- 
ing substantially  the  material  matter  which  by  proper  ques- 
tions was  sought  to  be  elicited  on  the  former  cross-examination. 

5.  The  only  remaining  specification  of  error  which  deserves 
mention  is  that  the  findings  and  judgment  are  for  the  full 
amount  of  the  face  of  the  policies,  without  deduction  on  ac- 
count of  a  prior  fire  which  consumed  part  of  the  insured 
property,  and  for  which  proof  of  loss  had  been  made  by  the 
plaintiff.  Although  the  defendant,  in  its  answer,  averred  that 
a  part  of  the  property  insured  had  been  destroyed  by  a  fire 
in  August,  1896,  and  that  the  loss  thereby  was  adjusteil,  and 
$94.06  paid  to  her  by  the  defendant,  there  was  nothing  shown 
upon  the  trial  with  respect  to  the  amount  of  the  loss,  or  what 
sum,  if  any,  was  paid.  It  appeared,  incidentally,  that  there 
was  a  fire  in  August,  1896,  which  destroyed  some  of  the  prop- 
erty, and  that  the  plaintiff  made  proof  of  loss;  further  than 
this  the  evidence  is  silent  It  is  obvious,  therefore,  that  the 
position  of  the  defendant  is  untenable. 

The  judgment  and  the  order  denying  the  motion  for  a  new 
trial  are  affirmed. 

Affirmed^ 
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SHERMAN,  Respondent^  v.  XASON,  Appellant. 

26   283 
(No.  1,320.)  25    877 

25    *»> 

(Submitted  April  16,  1901.     Decided  April  22,  1901.)  ^   ^ 

Limitations — Statutory  Change — Limitaiions  Already  Run- 
ning— Unreasonable  Limitation — Suit  Within  Reasonable 
Time — Appeal — Reversal — Remand. 

1.  Laws  of  1889,  p.  172,  provides  that  an  action  on  an  account,  not  founded 
on  a  written  Instrument  signed  by  the  party  cliargeable  therewith,  shall  be 
commenced  within  flye  years.  Code  of  Clyil  Procedure,  Sec.  514,  Snbd.  1, 
which  took  effect  July  1,  1895,  declares  that  actions  of  that  nature  shall 
be  commenced  within  three  years.  Section  3450  provides  that,  when  a 
limitation  prescribed  'in  any  existing  statute  has  begun  to  run  before  the 
Code  takes  effect,  the  time  which  has  already  run  shall  be  deemed  part  of 
the  time  prescribed  as  such  limitation  by  the  Code.  Held,  that  suit  com- 
menced December  29,  1897,  on  an  open  account  not  founded  on  a  writing, 
due  December  31,  1892,  was  barred  by  limitations,  notwithstanding  the 
period  of  six  months  after  July,  1896,  allowed  by  the  Code  within  which 
to  commence  suit,  was  unreasonably  short,  since  suit  was  not  commenced 
within  a  reasonable  time!  thereafter. 

2.  Upon  the  reversal  of  a  Judgment  the  Supreme  Court  will  remand  the  cause 
for  a  new  trial. 

3.  The  only  exceptions  which  may  be  considered  on  appeal  are  those  preserved 
by  the  appellant. 

Appeal  from  District  Court,  Madison  Couniy;  M.  H.  Par- 
ker, Judge. 

Action  by  W.  P.  Sherman  against  Richard  Jfason.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Mr.  Lew  L.  Callaivay  and  Messrs.  Bender  &  Alley,  for 'Ap- 
pellant. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
CJourt 

This  action  was  brought  to  recover  judgment  for  $262  (in- 
cluding interest)  upon  an  open  account  for  goods,  wares  and 
merchandise  alleged  to  have  been  furnished  by  the  assignor 
of  the  plaintiff  to  the  defendant  on  the  31st  day  of  December, 
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181)2.  We  notice  that  tlie  eoinplaint  specifies,  *'Mass  at  clmrcii, 
$20,"  as  an  item  of  the  ^'goods  and  merchandise"  which  the 
plaintiff's  assignor  ''furnished  to  defendant  at  liis  special  in- 
stance and  recpiest;"  but  as  the  defendant  is  seemingly  content 
with  the  description,  and  has  not  questioncKl  its  legal  accuracy, 
we  make  no  comment  thereon,  and  do  not  decide  whether  the 
item  is  include<l  in  the  phrase  '^goods  and  merchandise."  The 
complaint,  which  was  filed  (m  the  29th  day  of  December,  1897, 
states,  in  substance,  that  the  debt  became  due  and  payable  on 
the  31st  day  of  I)eceml>er,  1892.  One  of  the  defenses  pleade<l 
is  that  the  cause  of  action  is  barred  by  the  provision  of  Sub- 
division 1  of  Section  514  of  the  Code  of  Civil  Proce<lure.  At 
the  trial  the  plaintiff  c^stablished  by  proof  the  matter  stated 
in  his  complaint.  Th(*reupon  the  defendant  moved  for  a  non- 
suit and  that  judgment  be  rendered  for  him,  uix>n  the  ground 
that  the  cause  of  action  alleged  was  barred  by  the  provision 
of  the  statute  ])leaded  in  the  answer.  The  motion  was  over- 
ruled, defendant  declined  to  introduce  any  evidence  whatever, 
and  the  court  instructed  the  jury  to  find  for  the  plaintiff. 
A  verdict  for  the  amount  statc^l  in  the  complaint  having  been 
returned,  judgment  was  entennl  in  accordance  therewith,  and 
the  defendant  has  appealed.  The  plaintiff  has  not  filed  a  brief 
or  made  any  argument  in  this  Court. 

Upon  the  present  appeal  there  is  but  one  qm^tion  involved, — 
that  of  the  statute  of  limitations.  The  cause  of  action  accrued 
on  DecendxT  31,  1892.  The  account  uj)on  which  the  action 
was, commenced  was  not  founded  on  an  instniment  in  writing. 
The  complaint  was  file<l  on  Dei'ember  29,  1897.  At  the  time 
the  cause  of  action  accrued,  and  imtil  July  1,  1895,  the  ])eriod 
prescribed  for  the  commencement  of  an  action  upon  an  account 
not  founded  upon  a  written  instrument  signed  by  the  party 
chargeable  therewith,  was  five  yeai's  (Laws  of  1889,  p.  172). 
The  Code  of  Civil  Proceilure  of  1895  became  operative  on 
July  1,  1895.  Subdivision  1  of  Section  514  of  that  Code  pre- 
scribes that  an  action  such  as  the  one  at  bar  shall  be  commenced 
within  three  vears  after  the  cause  of  action  has  accrued.     Sec- 
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tion  3456  of  the  same  Code  declares  that  ^'when  a  limitation  or 
period  of  time  prescribed  in  any  existing  statute  for  acquiring 
a  right  or  barring  a  remedy,  or  for  any  other  purpose,  has 
b^un  to  run  before  this  Code  goes  into  effect,  and  the  same 
or  any  limitation  is  prescribed  in  this  Code,  the  time  which 
has  already  run  shall  be  deemed  part  of  the  time  prescribed 
as  such  limitation  by  this  Code."  By  Section  3483  of  that 
Code,  the  act  of  1889,  which  prescribed  the  period  of  five  years, 
was  repealed,  subject  to  the  provisions  of  Section  3456,  supra. 
It  appears,  therefore,  that  from  December  31,  1892  (when  the 
cause  of  action  accrued),  to  July  1,  1895,  the  period  prescribe<l 
for  barring  the  remedy  of  the  plaintiff  was  five  years,  and  that 
from  July  1,  1895,  to  December  29,  1897  (when  the  action 
was  commenced),  such  period  was  tJirce  j^ears;  so  that  the 
plaintiff  and  his  assignor  had  two  years,  six  months  and  one 
day  within  which  to  commence  an  action  before  the  taking 
effect  of  Section  514,  supra,  and  had  six  months  (less  one  day) 
further  time  after  July  1,  1895,  when  the  section  last  men- 
tioned became  operative,  in  which  he  might  have  sued.  Con- 
ceding  that  the  six  months  after  July  1,  1895,  was  an  imrea- 
sonably  short  period  of  limitation,  the  question  arises  whether 
the  plaintiff  instituted  the  action  within  a  reasonable  time 
thereafter.  The  answer  is  manifest.  He  delayed  not  only, 
during  the  three  years  immediately  succeeding  December  31, 
1892,  but  for  the  further  period  of  two  years  (less  two  days) 
after  the  end  of  the  three-year  period.  He  brought  the  action 
on  December  29,  1897, — two  years  and  six  months  (less  three 
days)  after  the  change  from  the  five  to  the  three  year  period 
had  been  effected,  on  July  1,  1895.  The  action  was  not  com- 
menced until  nearly  five  years  had  elapsed,  two  and  a  half 
years  (approximately)  of  which  time  was  subsequent  to  July 
1,  1895.  Applying  to  the  facts  as  presented  the  principles 
announced  in  Chiiiernian  v.  WisJto??.,  21  Montana,  458,  54 
Pacific  Reporter,  566,  we  must  hold,  as  matt<er  of  law,  that  the 
plaintiff  did  not  commence  his  action  within  a  reasonable  time 
after  the  1st  day  of  July,  1895,  and  that  the  remedy  is  barred. 
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The  defendant  asks  that  the  judgment  be  reversed  and  the 
cause  remanded  with  directions  to  enter  judgment  for  the 
defendant.  The  judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial;  but  we  shall  not  order  judgment 
to  be  entered  for  the  defendant^  as  this  Court  does  not  know 
what,  if  any,  errors  may  have  been  committed  to  the  prejudice 
of  the  plaintiff,  the  only  exceptions  which  may  be  considered 
being  those  preserved  by  the  appellant.  (Westheimer  v.  Oood- 
kind,  24  Mont.  90,  60  Pac.  813 ;  Nolan  v.  Montcma  Central 
Railway  Co.,  25  Mont,  107,  63  Pac.  926.) 

The  judgment  is  therefore  reversed  and  the  cause  remanded 
for  a  new  trial.     Let  remittitur  issue  forthwith. 

Reversed  and  remanded. 


|2o 
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ASHLEY,   Respondent,  r.   ROCKY  MOUNTAIN   BELL 

TELEPHONE  CO.,  Appellant. 


(No.  1,287.) 
(Submlttf^d  March  18,  1901.     Decided  April  22,  1901.) 

Telephones — Lease — Right  to  Remove  Telephone — Forfeiture 
of  Contract  —  Modification — Jury  Question  —  Evidence — 
Credibility  of  Witnesses — Instinictions  —  Tender — Mitiga- 
fion  of  Damages. 


A  telepbone  company  leased  a  telephone  to  plaintiff  under  a  contract  re- 
quiring plaintiff  to  pay  $16  per  quarter  in  advance  on  demand,  and  author- 
ized the  company  to  terminate  the  contract  and  remove  the  telephone  on 
default  in  payment  by  serring  written  notice  on  plaintiff,  and  providing 
that  the  contract  could  not  be  varied  or  waived  except  by  a  writing' signed 
by  the  general  manager  of  the  company.  Plaintiff  did  not  pay  an  install- 
ment of  rent  on  Saturday  when  it  became  due,  on  a  demand  by  the  col- 
lector of  the  company  therefor,  by  reason  of  not  having  a  check  book,  and 
the  collector  suggested  that  the  payment  be  deferred  till  the  succeeding 
Monday.  On  that  day  the  plaintiff  tendered  the  sum  to  the  general  man- 
ager, who  informed  him  that  notice  of  termination  had  been  served  at  plain- 
tiff's place  of  .business,  and  the  telephone  removed.  Held^  m  an  action 
against  the  company  therefor,  that  It   was   error  to  refuse  to   instruct 
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that  the  failure  to  pay  the  ooUoctor  on  demand  authorised  the  comi>any 
to  forfeit  the  contract,  unless  the  extension  of  time,  if  any,  by  the  col- 
lector, was  in  writins.  and  slfrned  by  the  general  manager. 

2.  Where  the  defendadt  telephone  company,  in  an  action  for  remoTing  a  tele- 
phone from  a  cnstomer  for  a  default  in  the  payment  of  rent,  contends  that 
it  had  terminated  the  contract  by  service  of  notice  before  the  plaintiff  ten- 
dered the  rent  due,  it  is  not  error  to  submit  the  question  whether  the  con- 
tract was  terminated  by  notice,  as  authorised  by  contract,  before  the  amount 
due  was  tendered,  though  the  evidence  is  uncontradicted  that  it  was  so 
terminated,  since  the  Jury  is  the  sole  Judge  of  the  credibility  of  the  wit- 
nesses testifying  to  the  service  of  the  notice. 

a.      Code  of  Civil  Procedure,  Sec.  3390,  Subd.  3,  requiring  the  Jury  to  be  in 
Riructed  on  all  proper  occasions  that  a  witness  false  in  one  part  of  his 
testimony  is  to  be  disregarded  iu  otners,  does  not  authorize  such  an  instruc- 
tion without  limiting  It  to  wilfully  false  statements  as  to  material  mat- 
ters. •  ' 

4.      Error,  in  giving  such  an  instruction,  in  designating  the  plaintiff  by  name, 
'  and  authorising  his  testimony  to  be  disregarded  If  he  has  testified  falsely 
in  any  part  of  his  evidence,  is  harmless  error  when  a  verdict  is  returned  in 
his  favor. 

6.  Where  a  telephone  company  terminates  a  lease  of  an  instrument  on  the 
alleged  ground  of  a  default  in  the  payment  of  rent,  and  afterwards  refuses 
a  payment  thereof  on  tl)e  ground  of  such  termination,  it  is  not  necessary 
that  such  tender  sbould  be  kept  good  by  a  deposit  in  court  to  authorize  the 
lessee  to  recover  for  wrongful  removal  of  the  instrument. 

6.  Where  an  action  is  brought  against  a  telephone  company  for  continuing 
damages  caused  by  an  allegred  wrongful  removal  of  a  telephone  from  a 
customer,  the  company  may  plead  in  mitigation  of  damages  that  it  after- 
wards offered  to  replace  the  telephone  on  the  payment  of  certain  expenses 
by  the  customer,  since  the  customer  is  required  to  do  every  act  in  his  power 
to  decrease  the  damages  resulting  from  the  wrongful  act,  and  the  accept- 
ance of  the  telephone  on  such  condition  will  not  prevent  an  action  for 
the  accrued  damages. 

Appeal  from  Distnct  Court,  Lewis  and  Clarke  County;  H, 
C.  Smith,  Judge. 

Action  by  H.  H.  Ashley  against  the  Kooky  Mountain  Bell 
Telephone  Company,  for  damages  caused  by  a  breach  of  con- 
tract in  removing  a  telephone  rented  to  plaintiff.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  new  trial,  the  defendant  appeals.    Reversed. 

Mr.  H  .G.  Mclntire  and  Mr.  8.  H.  Mclntire,  for  Appellant. 

Mr.  A.  J.  Craven,  for  Respondent. 

In  the  original  contract  no  place  was  designated  where  the 
rentals  should  be  paid.  It  was  therefore  alleged  and  proven  that 
it  was  the  usage  and  custom  of  the  company  to  receive  its  rentals 
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at  the  place  where  its  telephones  were  aflSxed.  This  did  not 
contradict  the  temis  of  the  contract,  it  interpreted  the  contract. 
(Ilelme  v.  PhU.  Life  Ins,  Co.,  100  Am.  Dec.  623;  27  Vol. 
Am.  Enc.  pp.  807,  808,  834 ;  DocJcrnan  v.  Smith,  18  Am.  Kep. 
495 ;  Civil  Code,  Sec.  2211 ;  1  Greenleaf  Ev.  Sec.  294;  Desire- 
liani  V.  Louis  Lumber  Co.,  40  Am.  St.  Rep.  265  and  note; 
Bowman  v.  First  Natl  Bank,  43  Am.  St.  Rep.  874  and  note.) 
In  the  case  at  bar  the  plaintiff  rested  quietly,  depending  upon 
the  promise  of  extension  thus  made  to  him,  or  upon  the  with- 
drawal of  the  demand  until  the  following  Monday.  It  would 
be  a  fraud  upon  him,  having  thus  acted,  to  deprive  him  of  the 
benefit  of  the  promise.  The  intent  of  the  law  is  to  prevent 
fraud,  not  to  give  it  effect.  Secton  2050  of  the  Civil  Code  was 
both  law  and  equity  before  as  well  as  after  the  adoption  of  the 
Codes.  There  is  no  pretense  that  there  was  any  recision  at- 
tempted of  the  arrangement  made  on  the  afternoon  of  January 
5th,  by  which  Mr.  Ashley  was  to  have  until  Monday  to  pay  his 
rental.  Written  contracts  varied  by  parol,  if  the  nature  of 
the  modification  is  not  such  as  the  law  requires  to  be  in  writ- 
ing. (Beach  Modem  Law  of  Cents.  Sec.  77().)  The  fact  that 
the  original  contract  provided  that  extensions  of  time  or  other 
modifications  must  l>o  in.  writing,  does  not  prevent  the  change 
by  parol.  (Beach,  Id.)  A  waiver  or  extension  of  time  of 
payment  is  a  frequent  illustration  of  the  doctrine.  {Id.  Sec. 
781 ;  Jones  Ev.  Sec.  447 ;  see  further,  Blood  v.  Goodrich,  24 
Am.  Dee.  121;  Freuss  v.  Rider,  82  Am.  Dec.  308;  Laiig worthy 
V.  Smith,  20  Am.  Dec.  652;  Dauu^  v.  Gcrmaine,  1  Mont.  210; 
Beach  on  Cents.  Sec.  845 ;  Bishop  on  Cont.  Sec  795  et  seq. 
and  Sec.  804. ) 

As  to  the  attempted  defense  in  the  pleadings  and  evidence 

that  the  plaintiff  could  have  procured  another  telephone  from 

defendant  at  the  same  rates,  plus  fifteen  dollars  or  more  in- 
stallment charges.      Tlieso  so-called   installment  charges  were 

only  another  form  of  the  independent  hack  bill.     Putting  this 

sort  of  defense  by  analogy  in  a  different  setting:     Suppose  ilr. 

Ashley  had  a  monopoly  of  horses  in  this  country  and  hired  a 
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horse  to  Mr.  Sommers  for  a  specific  journey.  Wliile  the  latter 
was  en  route  Mr.  Ashley  forcibly  and  withomt  right  took  the 
horse  away  from  Mr.  Sommers,  but  thereafter  offered  him  the 
same,  or  a  different  hor^e,  for  the  balance  of  the  journey  at 
a  higher  rate.  Would  Mr.  Sommers  be  precluded  from  main- 
taining a  suit  for  damages  because  he  refused  to  accept  the 
proposition  ?  If  !Mr.  Soanmers  must  accept  the  proposition 
and  be  subjected  to  the  indignity  once  in  transit,  w'hy  not  also 
a  dozen  times?  I  contend  that  such  aceeptance  would  be  a 
modification  of  the  original  contract  by  nuitual  consent  and 
consequently  a  waiver  of  the  previous  breach,  and  that  the 
general  doctrine  to  the  effect  that  one  w^rongfully  deprived  of 
employment  or  merchandise  to  which  he  has  a  right  by  contract, 
should  seek  employment  or  similar  merchandise  from  others, 
does  not  supjx)rt  the  contention  of  appellant  that  the  law  com- 
j>els  him  to  modify  his  contract  and  seek  or  accept  such  em- 
ployment or  merchandise  at  higher  rates,  from  the  party  w-ho 
broke  the  original  contract.  In  the  case  at  bar  it  was  not  possi- 
ble for  plaintiff  to  obtain  telephone  service  from  any  one  but* 
the  defendantw  (Se<lg\vick,  Sec.  213;  Gulf  Ry.  Co,  v.  Hodgo., 
m  S.  W.  881;  U7r//m^r,^/r  v.  Littlefield,  4(>  Hun.  418;  Ilave- 
meyer  V.  Cunn'uujham,  85  Barb.  515;  Chisholm  v.  P.  B.  Life 
Assurance  Co,,  70  X.  W.  ^15.) 

As  to  the  error  in  instniction  numbered  10,  given  by  the 
court:  It  was  the  law  containeil  in  the  (\xles.  ((\  C  P.  Se.?. 
881)0,  Sulxliv.  8.)  And.  the  statute  was  lK)rrowed  intact  from 
California,  in  wiiose  juris<liction  there  had  been  a  line  of  decis- 
ions holding-  that  it  was  proper  to  follow  the  wording  of  the 
statute,  and  that  the  statute  itself  implied  a  willingness  to 
swear  falsely  upon  material  matter.  (Cameron  v.  Wentirarth, 
57  Pac.  f)50,  and  cases  ihvve  cited.)  This  rule  of  interpretation 
accepting  the  constnictifin  of  ^  sister  states  has  Ih^mi 
followed  almost  uniformlv  in  Montana  and  was  onlv 
de])arte<l  from  when  not  in  harmony  with  the  spirit 
and  ]X)licy  of  our  legislation  and  decisions,  and  for 
the    strongest    reasons.       {Oleson  v.   Wilson.    '20    Mrmt.  544.1 
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The  only  criterion  of  what  the  law  is,  is  the  statute,  if  we  are 
fortunate  enough  to  have  one  bearing  directly  upon  the  matter 
under  consideration.  And  if  a  litigant  requests  an  instruction 
and  the  court  gives  it  in  the  language  of  that  statute,  \vhat 
over])owering  reason  is  it  in  this  case  which  would  induce  the 
court  to  overturn  precedent  and  multiply  confusion  by  a  de- 
cision to  tlie  effect  that  the  statute  does  not  state  the  law? 
Xote  how  this  doctrine  of  foreign  interpretation  is  reinforced 
in  Stadler  et  al.  v.  First  National  Bank,  and  cases  therein  cited, 
22  Mont.  203. 

MR.  JUSTICE  MTLBURX  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  judgment  in  favor  of  plaintiff  and 
from  an  order  denviiiff  defendant's  motion  for  a  new  trial.  The 
action  is  for  alleged  breach  of  contracts 

The  complaint  alleges  that  the  plaintiff  and  the  defendant 
on  April  10,  1804,  entered  into  a  written  contract,  which  is 
set  out  at  large  in  the  complaint.  This  contract  was  for  the  use 
of  a  tele])hone  Monging  to  the  defendant  company,  for  which 
use  the  plaintiff  was  to  pay  the  sum  of  $15  per  quarter  in 
advance  and  $1  additicmal  for  an  extension  bell,  the  rental 
all  to  be  ])aid  on  the  first  day  of  each  quart-er.  Among  other 
things,  the  contract  provided :  "U|X)n  nonpayment  of  any  sum 
due,  *  *  *  .  the  lessor  may  terminate  the  lessee's  right 
immediatelv  bv  A\Titten  notice  mailed  to  or  left  at  the  afore- 
said  premises,  and  sever  his  connection,  and  remove  the  instni- 
ments."  It  appears  also  that  the  rental  was  payable  upon 
demand,  and,  further,  that  the  terms  of  the  contract  could  not 
be  varied  or  waived  by  any  representations  or  promises  of  any 
canvasser  or  other  jx^rson,  unless  the  same  was  in  writing,  and 
signed  by  the  general  manager  of  the  defendant  company.  On 
Saturday,  Januaiy  5,  1895,  a  quarter's  rent  being  due  in 
advance  on  the  1st  of  said  month,  the  collector  of  the  defendant 
•demanded  of  the  ])laintirf  the  sum  of  $10,  which,  on  account 
•of  the  fact  tliat  the  plaintiff  did  not  happen  to  have  his  check 
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book  with  him  at  the  moment,  was  not  paid ;  but  upon  the  sug- 
gestion of  the  said  collector  the  payment  thereof  was  deferred 
until  the  following  Monday  morning,  at  which  time  the  plain- 
tiff handed  the  full  simi  of  $16,  due  as  aforesaid  on  »Tanuarv' 
1st,  to  the  superintendent  and  manager  of  the  defendant  com- 
pany. This  money  was  then  and  there  refused,  and  returned 
to  the  plaintiff  with  the  statement  on  the  part  of  the  superin- 
tendent that  the  contract  of  rental  and  use  of  the  said  telephone 
had  been  by  him,  in  writing  declared  terminated,  and  the  tele- 
phone removed,  on  accoamt  of  default  in  the  payment  of  the 
sum  due  on  the  first  of  tlie  quarter,  and  that  said  notice  in 
writing  had  been  served  by  leaving  it  upon  the  premises  of 
the  plaintiff  whei*e  ^the  telephone  had  been  in  use ;  the  contract 
providing  for  such  termination,  and  for  such  service  of  notice. 
Plaintiff  alleged  that  the  defendant's  telephone  system  was 
the  only  one  in  the  city  of  Helena,  where  he  was  doing  busi- 
ness. He  sued  for  $1,900  damages,  alleged  to  have  been  sus- 
tained by  him  through  the  falling  off  of  his  business  at  his 
livery  stable,  where  the  tele])hone  instrument  had  been  estab- 
lished under  said  contract  Plaintiff  alleged  his  willingness, 
readiness  and  ability  to  meet  all  conditions  of  the  contract  in 
case  the  telephone  had  not  been  removed. 

The  defendant  admits  the  making  of  the  contract ;  denies 
that  the  sum  of  $1C,  due  as  aforesaid,  was  paid  or  tendered; 
admits  that  the  said  telephone  was  removed  from  the  plaintiff'o 
place  of  business;  but  denies  that  the  plaintiff  was  damaged. 
It  alleged  and  offered  to  prove  that  in  the  same  month  of 
January,  after  the  remo^-al  of  the  telephone  in  question,  the 
defendant  company  offered,  for  the  use  of  plaintiff',  to  put  a 
telephone  into  the  place  of  business  from  which  the  fonner 
instrument  had  been  removed,  provideil  the  plaintiff  would  pay 
to  it  the  sum  of  $15,  the  cost  of  connecting  the  plaintiff's  place 
of  business  with  the  defendant's  system,  such  cost  l)eini»' 
necessary  because  of  the  fact  that  on  or  about  the  7th  day  ui 
the  said  month  the  right  to  tlie  use  of  the  poles  near  the  plain- 
tiff's place  of  business  had  l)een  by  their  owner  taken  away 
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from  the  defendant,  plaintiff  presumably  to  comply  with  the 
same  rules  and  conditions  applicable  to  other  customers  of  the 
company,  but  that  this  offer  was  refused  by  the  plaintiff.  This 
latter  defense  was  stricken  out  by  the  lower  court  on  special 
demurrer.  Judgment  was  entered  against  the  defendant  for 
the  sum  of  $500  and  costs. 

There  are  numeix>U8  assignments  of  error,  only  a  few  of 
which  will  it  be  nccessar\'  to  consider.  The  court  refused 
defendant's  request  for  the  following  instruction:  *'If  the 
jury  believe  from  the  evidence  that  defendant's  collector  de- 
manded of  the  plaintiff  payment  of  the  money  due  for  such 
telephone  service,  and  such  payment  was  not  then  made,  then 
the  defendant  had  the  right  to  terminate  said  contract;  ami 
this  is  so  even  if  such  collector  informed  the  plaintiff  that  he 
might  make  such  payment  at  some  subsequent  time,  unless 
the  jury  further  believe  from  the  evidence  that  the  rt»presenta- 
tion  or  promise  of  such  collector,  if  any,  was  in  writing,  and 
signed  by  the  general  manager  of  the  defendant  company." 
Under  the  t^mis  of  the  contract  the  prayer  for  thi;^  instruction 
should  have  been  granted. 

Several  assignments  are  based  uj)on  tlie  interpolation  by 
the  court  in  its  charge  of  the  words  ^*l>efore  any  tender  of  the 
amount  due,"  and  words  of  a  similar  im]>ort,  the  groimd  of 
the  alleged  error  being  that  the  evidence  was  imdisputed  that 
a  notice  in  Writing  terminating  the  contract  and  service  was 
served  before  the  alleged  tender  was  made.  Inasmuch  as  the 
jury  were  the  sole  judges  of  the  credibility  of  the  witnesses 
who  testified  to  the  circumstances  attending  the  alleged  ser\'ice 
of  the  notice  and  of  the  weight  to  l)e  given  to  their  testimony, 
we  caimot  say  that,  in  view  of  the  ixx;uliar  facts  connected  with 
the  whole  transaction,  they  did  not  have  the  right  to  determine 
the  question  of  service  adversely  to  the  defendant. 

The  defendant  complains  that  the  court  erred  in  instructing 
the  jury  that  "a  witness  false  in  one  part'  of  his  testimony  is 
to  1x3  distrusted  in  others ;  and  if  the  jury  believe  that  the  wit- 
ness II.   II.   Ashley,  or  anv  other  witness  in  this   case,  has 
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Tt»stified  falsely  in  any  j>art  of  his  evidence  pven  before  you, 
y<jn  should  distrust  that  witness  as  to  other  j>arts  of  his  testi- 
mony/' For  the  reasons  laid  down  in  Cameron  v.  Wrriftrorth, 
2»i  ]Mont.  70,  57  Pae.  (548,  it  was  error  to  give  this  particular 
charge  to  the  jurv,  notwithstanding  the  language  in  Subdi- 
vision 3  of  Section  3890  of  the  (\Kle  of  Civil  Procedure,  which 
provides  that  the  jury  are  to  be  instructed  on  all  proper  occa- 
sions "that  a  witness  false  in  one  ])art  of  his  testimony  is  to 
be  distrusted  in  others/'  The  words  ''wilfullv"  and  '^material" 
should  be  used  in  proper  ])laces  in  such  instructions.  The  error 
in  said  instruction,  so  far  as  the  special  reference  to  II.  II. 
Ashley,  who  is  plaintiff  and  respondent,  is  concerned,  was  not 
prejudicial  to  him,  the  jury  having  found  in  his  favor;  and, 
he  l)eing  the  r(^jx)n(k*nt,  we  cannot  consider  or  ])ass  ujwn  the 
same. 

It  is  further  assigned   as  error  that  the  court  refusal   to 

charge  the  jurv'  that  the  tender  alleged  to  have  been  made  by 

the  plaintiff  the  day  that  defendant  claims  to  have  terminated 

the  contract  and  removed  the  telephone  should  have  been  "kept 

gm)d,    aiul   paid    into  court  for  defendant's   use.''      The  rent 

was  payable  in  advance,  and  was  refused  by  the  defendant. 

The  manager  of  the  defendant  company  declared  that  he  would 

not  render  service  longer.  By  what  rule  or  princijde  of  law 

should  the  plaintiff  have  laid  aside  the  $1(5  for  the  use  of  the 

defendant,  when  serx'ice,  for  which  he  sliould  ])ay  in  advance, 

was  ])ositively  refused  (     If  the  telephone  had  been  put  back 

immediately,  then  he  would  have  owed  in  advance*,  and  then 

he  would  have  been  obliged  to  keep  the  money  ready  to  i>ay, 

if  refused  for  anv  reason  bv  the  defendant.     When  a  tender 

I.'  • 

is  refused,  by  the  party  to  whom  it  is  made,  and  the.  contract 
is  by  him  ignored,  or  declared  terminated,  it  is  not  necessary 
for  the  other  party  to  keep  the  tender  gooil,  or  to  make  further 
ten<ler.  (McCormick  Ilarvesthuj  Machine  Co,  v.  Markert,  107 
Iowa  340,  78  X.  W.  33;  Willmms  v.  Pairlch,  177  Mass.  1(50, 
58  X.  E.  583,  and  cases  cited;  Hills  v.  Iianl\  105  F.  S.  319, 
i>(5  L.  Ed.  1052 ;  10  Kose,  Xotes  U.  S.  Eeports,  p.  21)5 ;  and 
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Schultz  V.  O'Bourke,  18  Mont.  418,  45  Pac.  634.)  In  Hills 
V.  Bank,  supra,  the  United  States  Supreme  Court  said:.  "It 
is  a  general  rule  that,  when  the  tender  of  performance  of  an 
act  is  necessary  to  the  establishment  of  any  right  against 
another  party,  this  tender  or  offer  to  perform  is  waived  or 
becomes  unnecessary  when  it  is  reasonably  certain  that  the 
offer  will  be  refused, — that  payment  or  performance  will  not 
be  aceept^xl." 

The  sustaining  of  the  special  demurrer  to  that  part  of  the 
answer  setting  forth  that  tlie  defendant  had  in  said  month  of 
Januarv',  after  the  reuiON'^al  of  the  telephone  and  the  alleged 
notice  of  termination  of  the  contract^  offered  to  put  in  a  tele- 
])hone  for  the  use  of  the  plaintiff  at  his  barn,  presumably  at 
the  same  rates  as  agreed  upon  under  the  first  cx)ntract^  provided, 
that  the  plaintiff  would  pay  the  sum  of  $15  for  the  expense 
of  putting  uj)  j)oles,  was  error.     The  record  does  not  clearly 
disclose  the  ground  of  the  special  demurrer,  but  we  gather  that 
it  was   on   the   ground   of   want  of   substance   as   a   defense. 
Whether,   if  a  motion  to  strike  had  been  interposed  on  the 
ground  that  the  matter  was  evidence  in  mitigation  inserted 
in  the  answer,   the  motion  should  or  should  not  have  been 
granted,  we  do  not  decide,  as  the  question  is  not  presented. 
The  offer  as  set  out  in  the  answer  was  not  open  to  objection 
as  a  defense.      Plaintiff's  counsel  takes  the  position  that  to 
axjcept  the  offer  would  be  a  modification  of  the  original  con- 
tract and  a  waiver  of  the  alleged  breach.     The  offer,  as  it  is 
pleaded,  is  not  a  modification.     If  it  appeared  on  the  trial  to 
be  in  fact  in  such  terms  as  to  state  or  reasonably  imply  a  waiver 
or  modification,  then,  of  course,  it  would  not  be  incumbent; 
upon  plaintiff  to  accept.     To  accept  telephone  service  from  the 
defendant,  if  service     was  necessary  to  his  business,  and  it 
could  not  be  obtained  except  from  the  defendant  (the  defendant 
company  having,  as  alleged  in  the  complaint,  a  monopoly  of 
the  telephone  business  in  Helena),  would  not  necessarily  be 
a  waiver  or  a  modification. 

The  authorities  declaring  it  to  be  the  law,  long  settled,  that 
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it  is  the  duty  of  the  injured  party,  if  in  his  power,  to  take 
reasonable  measures  by  which  his  loss  may  be  less  aggravated^ 
are  legion.  In  the  case  at  bar  the  defendant  offered  to  prove^ 
as  aforesaid  herein,  that  by  expenditure  of  $15  the  plaintiff" 
could  have  avoided  the  alleged  loss  of  $1,900.  What  was  the 
duty  of  the  plaintiff  ?  Should  he  have  accepted  the  offer  ? 
Mr.  Sutherland  in  his  excellent  work  on  Damages  (volume  1^ 
p.  155),  speiiking  of  the  duty  of  the  injunxl  party  to  reduce 
or  prevent  damages,  sayss  '^A  claimant  of  damages  is  l)Ound 
to  accept  reasonable  offers  of  the  other  party,  or  a  third  person, 
having  direct  reference  to  the  subject  of  the  loss,  whicli  w^ould 
have  the  effect  of  reducing  or  preventing  damage." 

A  contract  having  been'  broken  by  one  party,  tho  making  of 
a  new  contract  by  the  parties  thereafter  does  not  necessarily 
take  away  the  right  of  action  for  damages  for  the  breach  of 
the  first  cxjntract.  (14  Am.  &  Eng.  Enc.  Law  (Ed.  1800)  p. 
797,  Sec.  14,  and  cases  cited.) 

.V  fore^man  was  discharged  as  incompetent  to  hold  his  posi- 
tion as  foreman,  but  was  by  his  late  employer  offered  employ- 
ment in  the  same  general  line  of  business  at  the  same  compen- 
sation, and  the  defendant,  sued  for  damages  for  breach  of  con- 
tract, offered  to  prove  the  tender  of  now  employment;  in  the 
case  (Squire  v.  W light,  1  Mo.  App.  172)  the  court  held  that 
while,  strictly,  such  an  offer  might  not  have  been  a  full  defensey 
still  it  was  admissible  in  mitigation  of  damages;  citing  Pond 
V.   Wyvian,  15  Mo.  175. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  case  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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(No.  1.303.) 
(Submitted   March   21,   1901.     Decided   Maj-  6,   1901.) 

Trover  and  Conversion- — Pleading — Motion  to  ptrike — Notice 
— Iledundancy  —  Evidence  —  Contract  —  Letters  —  Wit- 
nesses —  liefreshin/j  Memory  —  Memoranda  —  Instruc- 
tions— Burden  of  Proof — Trial — Cross-Exatn ination. 

1.  Notice  of  a  motion  to  strike  out  part  of  an  answer,  set  for  hearing  August 
2d,  but  not  called  till  the  day  of  trial,  in  October  of  the  same  year,  when 
both  parties  were  present,  was  sufficient. 

2.  Where  plaintiff  alleged  a  wrongful  levy  on  goods  in  possession  of  his  agent, 
and  the  answer  denied  plaintiff's  ownership,  justifying  the  seizure  thereof 
on  a  Judgment  execution  against  the  agent  as  the  owner  of  the  goods,  a 
further  paragraph  of  the  answer,  alleging  the  agent's  exclusive  ownership, 
aqd  that  plaintiff  was  estopped  from  claiming  any  Interest  therein,  because 
the  goods  were  't*u  an  Indian  reservation,  the  rules  of  which  forbade  plain- 
tiff from  selling  at  said  place,  was  redundant,  and  hence  properly  strick- 
en out. 

8.  Where  plaintiff  alleged  a  wrongful  seizure  of  his  goods  in  the  hands  of  his 
agent,  and  the  answer,  denying  his  ownership,  showed  the  agent's  exclu- 
sive possession,  management  and  control  thereof,  a  contract  of  agency  be- 
tween plaintiff  and  the  agent  was  properly  admitted  to  rebut  the  presump- 
tion of  the  agent's  ownership. 

4.  Where  plaintiff  alleged  a  wrongful  seizure  of  his  goods  in  his  agent's  pos- 
session on  an  exe<-utlon  agalUst  his  agent  as  owner  thereof,  letters  of  plain- 
tiff, ordering  goodn  to  be  shipped  and  billed  to  the  agent,  with  duplicate 
bills  to  himself,  were  not  admissible,  since  they  showed  no  title  in  plalntlit, 
and  were,  at  most,  extrajudicial  declarations,  consistent  with  plaintiff's 
statement   under  oath. 

5.  Code  of  Civil  Procedure,  Sec.  3375,  provides  that  a  witness  Is  allowed  to 
refresh  his  memory  respecting  a  fact  by  anything  written  by  himself  or 
under  his  direction  at  the  time  when  the  fact  occurred,  or  when  the  fact 
was  fresh  In  his  memory,  and  he  knew  that  the  same  was  correctly  stated 
In  the  writing.  Held,  that  a  witness  was  properly  allowed  to  refer  to  a 
memorandum  of  articles  as  shown  in  evidence  by  the  sheriff's  return,  on 
which  the  witness,  before  the  trial,  had  extended  the  unit  and  gross  cost 
price  obtained  by  taking  the  prices  from  his  cost  book  and  price  lists  kept 
by  himself,  and  adding  the  freight  and  insurance  apportioned  by  per- 
centage. 

6.  Memoranda  used  by  a  witness  to  refresh  his  memory  as  to  the  cost  of  goods 
arc  no  evidence  of  the  value  thereof. 

7.  An  Instruction,  in  an  action  for  damages  for  conversion  of  a  stock  of  mer- 
chandise, that  "the  burden  is  on  the  plaintiff  to  show  that  at  the  times 
alleged  he  was  the  owner  of,  and  entitled  to  possession  of,  the  goods,  etc., 
and  that  at  said  time  defendant  sheriff  wrongfully  and  unlawfully  levied 
on  and  sold  said  goods,  to  plaintiff's  damage ;  the  burden  is  also  on  the 
plaintiff  to  show  that  the  goods  were  of  any  greater  value  than  ^1,(H>U.  as 
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admitted  by  the  answer,  and  that  he  has  expended  any  sum  necessarily  m 
endeavoring  to  recover  said  property  or  the  value  thereof," — correctly 
stated  the  law  on  the  issues  of  the  ownership  of  the  property  and  its  value. 

S.  Where  plaintiff  sought  to  recover  damages  for  conversion  of  a  stock  of 
goods,  apparently  in  the  exclusive  possession  of  his  agent,  ftnd  an  instruc- 
tion was  given  that  the  burden  of  proof  was  on  the  plaintiff  to  show  his 
ownership,  a  further  instruction  that  the  burden  was  on  the  defendants 
to  show  that,  at  the  time  of  the  levy  and  sale  constituting  the  alleged  con- 
version, the  property  was  owned  by  the  agent,  was  erroneous,  as  con- 
flicting with  the  previous  instruction,  and  incorrectly  stating  the  law. 

D.  In  all  cases  where  there  is  an  issue  as  to  title  the  plaintiff  must  recover. 
If  at  all,  upon  the  strength  of  his  own  title,  and  not  upon  the  weakness 
of  that  of  his  adversary,  therefore,  the  obligation  rests  upon  him  throughout 
to  sustain  this  burden  by  a  preponderance  of  the  evidence. 

10.  Errors  of  the  trial  court  in  limiting  the  rights  of  cross-examination  are 
cured  by  the  subsequent  admission  of  the  evidence  thus  sought  to  be 
brought  out. 

11.  Under  Code  of  (Mvil  Procedure,  Sec.  ii376,  courts  should  »ncline  to  extend, 
rather  than  restrict,  the  right  of  cross-examination. 

Appeal  from  District  Court,  Teton  County;  D.  F.  Smith, 
Judge. 

Action  by  Joseph  Kipp  against  J.  Silverman  and  Sol  (^ohen, 
co-partners,  and  others.  From  a  judgment  for  phiintiflF,  and 
from  an  order  denying  a  new  trial,  defendants  appeal.  Re- 
versed. 

Mr.  Thomas  E.  Brady  a,nd  Mr.  J.  G.  Bair,  for  Appellants. 

Mr.  M.  M.  Lyter,  for  Resj^ondent. 

MK.  CHIEF  jrSTK^E  BRAXTLV  delivercnl  the  opinion 
of  the  Court. 

A(»tion  for  damag(*s  for  a  c^mversion  of  a  stock  of  merchan- 
dise. 

The  complaint  alleges,  in  substance,  that  on  August  22, 
18J)6,  the  plaintiff  was  the  owmer  and  in  possession  of  a  stock 
of  merchandise  at  Browning,  in  Teton  county ;  that  the  defend- 
ant Zimmerman  was  then,  and  at  the  time  this  suit  was  begun, 
the  sheriff  of  said  county,  and  that  all  the  defendants,  except 
Silvemian  and  C^ohen,  were  sureties  upon  his  official  bond; 
that  on  or  about  August  18,  1800,  the  defendants  Silverman 
k  Cohen,  having  brought  an  action   in  the  district  court  of 
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Teton  county  against  one  A.  B.  Hamilton,  and  having  caused 
an  attachment  to  be  issued  therein,  placed  the  attachment  in 
the  hands  of  Zimmerman  for  service,  and  instructed  and  di- 
rected him  to  levy  upon  the  stock  of  merchandise  as  the  prop- 
erty of  said  Hamilton  for  the  satisfaction  of  the  judgment 
which   they   sought  in  that  cause;   and   that  on  August  22, 
Zimmerman,  acting  under  this  writ,  wrongfully  seized  and  took 
the  ])ropei'ty  from  the  ]K)Ssession  of  the  plaintiff,  and  converted 
it  to  the  use  of  himself  and  the  other  defendants,  to  the  plain- 
tiff's damage  in  the  sum  of  $2,000.     The  defendant's,  answer- 
ing jointly,  deny  the  plaintiff's  title  and  possession;  allege  that 
the  goods  wore  the  property  of  Hamilton;  admit,  a  value  of 
$1,000;  and  justify  the  seizure  under  the  attachment  issued 
in  the  action  of  Silverman  k  Cohen  against  Hamilton.     They 
also  allege  a  subsecjuent  recovery  of  a  judgment  against  Ham- 
ilton by  Silverman  &  Cohen,  and  a  partial  satisfaction  thereof 
by  the  proceeds  of  a  sale  of  the  property  under  execution  by 
Zimmerman.     The  answer,  when  filed,  also  contained  the  fol- 
lowing paragraph:    **The  defendants,  further  answering,  allege 
it  to  be  a  fact  that  the  said  A.  13.  Hamilton  was  in  the  sole 
and  exclusive  possession  of  said  stock  of  goods,  had  purchased 
the     same     in     his     own     name,     had     them     shipped     in 
his     own     name,     and      was  selling      them     and      dealing 
with  tliem  without  directions  from  any  person,  and  was  the 
sole  owner  thereof,  and  tliat  he  alone  had  license  and  permit  to 
expose  goods  for  sale  at  said  place,  and  the  plaintiff  was  es- 
topped from  claiming  any  interest  therein,  or  from  dealing 
therein,  or  handling  the  same,  in  any  manner ;  that  said  goods 
were  upon  an  Indian  reservation,  and  the  said  A.  B.  Hamilton 
was  handling  and  selling  the  same  as  a  licensed  post  trader  at 
said  place,  and  that  the  rules  of  the  department  cx>vering  Indian 
resei'vations  forbade  the  plaintiff,  or  any  person  other  than 
the  said  A.  B.  Hamilton,  from  selling  any  goods  at  said  place.*' 
ITpon  the  filing  of  the  answer,  counsel  for  plaintiff  filed  a 
written  motion  asking  the  court  to  strike  out  this  paragraph, 
on  the  ground  that  it  was  "immaterial,  irrelevant^  redundanr, 
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sham  and  frivolous."  The  motion  was  noticed  for  August  2, 
1897,  or  as  soon  thereafter  as  it  could  be  heard,  but  was  not 
called  for  hearing  until  October  4,  1897,  the  date  set  for  the 
trial.  On  that  day  the  court  heard  and  sustained  the  motion. 
Thereupon  a  trial  was  had,  resulting  in  a  verdict  and  judgment 
for  plaintiff  in  the  sum  of  $1,806.88,  with  costs.  The  defend- 
ants have  appealed  from  the  judgment  and  an  order  denying 
them  a  new  trial. 

1.  Error  is  assigned  upon  the  action  of  the  trial  court  in 
striking  out  the  last  paragraph  of  the  answer,  on  the  ground 
that  the  defendants  had  no  notice  of  the  motion,  and  also  upon 
the  ground  tliat  the  matter  stated  manifested  an  attempt  on 
the  part  of  the  defendants^  to  plead  an  estoppel,  and  therefore 
any  defect  therein  could  only  be  reached  by  demurrer.  There 
is  no  merit  in  the  assignment.  Manifestly,  the  notice  of  the 
motion  given  defendants  was  sufficient  for  a  hearing  on  x\ugust 
2.  It  was  also  sufficient  for  any  date  thereafter,  provided  it 
was  called  up  at  the  first  opportunity,  and  at  a  time  when 
counsel  f or '  defendants  was  present,  as  in  fact  he  was,  when 
the  motion  was  heard ;  for  the  record  shows  that  the  motion  was 
granted  after  argument  by  counsel  for  both  sides.  Indeed,  we 
think  the  court  would  have  been  justified  in  striking  out  the 
paragraph  upon  its  own  motion,  if  brought  to  its  attention  at 
any  time  before  or  during  the  trial.  The  matters  allied  were 
clearly  redundant.  The  truth  of  them,  as  pleaded,  if  admitted 
or  established  by  the  evidence,  would  not  be  defense  by  way  of 
estoppel  {Sweetnmn  v.  Ramsey,  22  Mont.323,  50  Pac.  361), 
but  would  rebut  the  claim  of  title  by  plaintiff,  and  were  there- 
fore admissible  as  evidence,  under  the  denials  in  the  answer. 
{Gallick  V.  Bordeaux,  22  Mont  470,  56  Pac.  961.)  Such 
was  the  theory  of  the  trial  court,  for  the  defendants  were  per- 
mitted, both  upon  cross-examination  of  the  plaintiff  and  in 
the  introduction  of  their  own  evidence,  to  go  fully  into  the 
situation  at  Browning,  and  the  relations  sustained  to  the  busi- 
ness by  Hamilton. 

2.  The  plaintiff  testified,  in  substance,  on  direct  examina- 
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tioii,  that  ho  had  liad  a  store  at  Browning  fur  two  years  or 
more  prior  to  the  date  of  the  levv,  and  was  the  sole  owner  (^f 
it ;  tliat  llaniihon  was  his  clerk,  and  that  one  Ilaggerty  was  his 
head  man  and  hookkee])er,  with  authority  to  buy  and  sell  goods. 
On  eross-exaniination  he  stated  that  he  had  heeu  runninsr  two 
stores  n]>on  the  Blaekfoot  Indian  reseiTation,  but  that,  owing 
to  a  change  of  ruh^  by  the  interior  de])artment,  he  could  no 
longer  do  so;  that  he  thereupon  eniplove<l  Hamilton  to  run  the 
store  at  Browning  in  his  (Kamilton's)  name  in  order  to  evade 
the  rules  of  the  interior  de])artnient ;  that  the  gcK)ds  shippetl 
from  wholesale  houses  were  mostly  ship])CMl  to  plaintiff's  other 
store,  about  six  miles  away,  and  were  sent  from  there  to  the 
Browning  stoiv;  that  some  of  them  were  ship]>ed  directly  to 
Hamilton  in  his  own  name,  all  of  those  going  to  the  Browaiing 
store  Inking  marktnl  ^'Agency  Store;"  that  plaintiff  usually 
(^rdered  and  personally  paid  for  all  gocxls  shipped ;  that,  when 
Kamilton  made  out  orders  for  goods,  ])laintiff  ().  K.'d  them 
all,  but  that  Hamilton  may  have  ordered  some  goods  in  his  own 
name;  that  Hamilton  managed  the  store  absolutely  when  plain- 
tiff was  not  there,  extending  credit  and  selling  goods  as  he 
saw  fit,  as  though  the  business  was  his  own,  but  that  he  had 
no  intercut  in  the  business  other  than  as  em])loyee  of  plaintiff. 
Upon  his  redirwt  examination  he  was  permitted  to  identify  a 
written  contract  entered  into  between  himself  and  Hamilton 
<m  June  15,  iSlXi,  under  the  terms  of  which  Hamilton  agreed 
to  undertake  the  management  of  the  store  at  Browning  for  one 
year  as  ]>laintiff's  agent,  at  a  salary  of  $100  per  month.  He 
also  identifie<l  several  letters  purporting  to  contain  orders  for 
goods  for  the  Browning  store,  bearing  date  from  June  11  to 
June  24,  18IM),  and  addresse<l  to  various  wholesale  dealers  at 
Helena,  Mont.,  St.  Paul,  Minn.,  and  other  places.  Moat  of 
them  contained  a  request  that  the  gomls  l)e  billed  and  shipped 
to  Hamilton,  with  a  du])licate  bill  to  plaintiff,  and  that  they 
be  charged  to  j)laintiff's  account.  In  several  instances  it  was 
explaine<l  that  the  ])laintiff  owneil  the  store  at  Browning,  but 
was  permitted  to  have  only  one  store  upon  the  reservation,  and 
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it  was  necessary'  that  his  name  should  not  appear  on  the  bills 
sent  to  Hamilton.  To  these  letters,  he  stated,  his  name  was 
signed  by  his  bookkeeper,  Ilaggerty,  who  had  authority  to 
order  goods  in  his  name.  Thereupon  the  contract  and  the 
letters  were  all  admitted  in  evidence  as  exhibits  to  plaintiff's 
testimony,  over  tlie  objection  of  defendants,  the  grounds  of 
objection  to  them  being  that  they  were  immaterial  and  irrele- 
vant, as  not  tending  to  establish  ownership  in  plaintiff.  The 
court,  in  overruling  the  objection,  stated  that  unless  it  should 
be  shown  that  the  letters  were  actually  sent  to  the  firms  to 
which  they  were  addressed,  and  that  goods  were  sent  in  obedi- 
ence to  the  requests  contained  in  them,  they  would  be  stricken 
out.  Thereu}X)n  Ilaggerty  was  sworn  as  a  witness,  and,  after 
stating  fully  the  relation  of  Hamilton  to  the  business  of  Brown- 
ing, substantially  as  detailed  by  the  plaintiff,  testified  that  ho 
wrote  the  letters  and  mailed  them  to  the  respective  firms  to 
which  they  were  addressed,  and  that  subsequently  ho  wrote 
to  these  firms  requesting  that  the  letters  be  returned  to  him, 
which  was  done.  There  is  no  evidence  in  the  record  that  anv 
of  the  goods  in  the  stock  at  Browning  at  the  time  the  levy  was 
made  were  obtained  through  any  of  these  orders.  At  the  close 
of  plaintiff's  case,  defendants  moved  the  court  to  strike  out 
all  the  exhibits.  The  motion  was  denied.  The  defendants  now 
contend  that  the  exhibits  should  have  been  exclude<:l  as  imma- 
terial. 

The  contract  between  plaintiff  and  Hamilton  was  properly 
admitted.  It  tended  to  sho^v  the  exact  relation  between  them 
in  the  conduct  and  ownership  of  the  business  at  Browning,  and 
to  this  extent  to  rebut  and  destroy  the  presumption  of  owner- 
ship in  Hamilton  arising  from  his  apparently  exclusive  pos- 
session, management  and  control.  The  letters,  however,  should 
have  been  excluded.  They  did  not,  in  themselves,  tend  to  show 
title  in  plaintiff,  nor  were  they  so  connected  by  other  proof 
in  the  case  with  any  of  the  goods  in  the  stock  as  to  demonstrate 
that  plaintiff  purchased  any  of  the  goods  through  them.  Viewed 
in  the  most  favorable  light,  they  are,  perhaps  to  be  construed 
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as  extrajudicial  declarations  by  the  plaintiff  consistent  with 
his  statements  under  oath.  To  a  certain  extent  the  plaintiff 
was  impeached  by  his  admissions  that  Hamilton  was  conduct- 
ing the  business  in  his  own  name  by  plaintiff's  authority,  and 
also  that  plaintiff  had  stated  to  some  of  the  Indians  on  the 
reservation  that  he  had  no  interest  in  the  store.  The  courts 
in  some  of  the  states  hold  that,  after  a  witness  has  been  im- 
peached by  previous  statements  inconsistent  with  his  testimony 
at  tlie  trial,  ho  may  be  corroborated  by  evidence  that  he  has 
given  the  same  account  before.  But  it  is  obvious  that  hearsay 
statements  not  under  oath  can  add  nothing  bv  wav  of  confirma- 
tion  to  what  the  witness  says  under  oatli.  The  inconsistent 
statementi  casts  an  imputation  upon  his  credibility  or  memory, 
and  this  cannot  l)c  explained  or  rejx^lled  by  evidence  of  a  pre- 
vious consistent  statement,  no  matter  how  often  it  has  been 
made.  Such,  in  our  opinion,  is  the  better  view,  and  the  one 
more  in  accord  with  reason  and  authority.  (2  Phil.  Ev.  (5th 
Am.  Ed.)  814;  1  Greenl.  Ev.  Sec*.  4(39;  Peaple  v.  Doyell,  48 
Cal.  85;  Heed  v.  Railroad  Co.,  45  X.  Y.  574;  McKeKoti  v. 
^7a/r,  8()  Ala.  594,  (>  South.  301;  Cotinvr  v.  People,  18  O^lo. 
373,  30  Am.  St.  Rep.  295,  33  Pac.  159,  25  L.  R.  A.  341.) 
To  this  nije  one  excepti(m  is  recognized  by  the  authorities 
cited.  Where  it  is  charged  that  the  story  of  the  'W'itness  is  a 
fabrication,  owing  to  an  interest  acquired  in  the  result  of  the 
case  subsequent  to  the  time  at  which  the  stat(»ment  in  question 
was  made,  then  the  stat-tnnent  mav  be  admitted,  on  the  theorv 
that  it  was  disintercvsted,  and  therefore  ])robably  tnie.  It  is 
clear,  however,  that  the  plaintiff  was  pnmipted  by  the  siune 
motive  at  the  tun(>  tlu*  letters  were  written  as  at  the  time  of 
the  trial;  for,  if  the  sugg(^ti(m  of  counsel  is  correct  tliat  the 
motive  of  the  witness  at  the  trial  was  to  shield  Hamilton  from 
the  claims  of  his  creditors,  this  was  only  another  ste])  in  the 
plan  entered  into  at  the  time  the  contract  was  made,  in  June, 
189().     The  exci^ption  stated,  therefore,  does  not  apply. 

3.      The  goods  in   controversy  consisted  of  a  great  variety 
of  articles  such  as  are  usually  kept  in  a  country  store.     The 
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witness  Haggertv  gave  evidence  as  to  their  value.  On  cross- 
examination  he  was  questioned  particularly  as  to  each  item. 
In  order  to  expedite  the  somewhat  tedious  examination,  and 
to  assist  the  meniorv'  of  the  witness,  the  court  pennitted  him 
to  use  a  memorandum  of  the  articles  as  shown  by  the  sheriff's 
return  already  in  evidence,  ujx)n  which  ho  had  some  time 
before  the  trial  extended  the  cost  price  of  each  item  by  the 
pound,  dozen,  etc.,  and  also  the  gross  price.  These  cost  prices 
he  had  obtained  by  taking  the  original  purchase  prices  of  the 
articles  from  his  cost  book  and  price  lists  kept  by  himself,  and 
adding  to  them  the  freight  and  insurance,  apportioned  by  per- 
centage. He  testified  that  he  knew  the  prices  stated,  and  that 
the  calculations  were  correct.  Counsel  excepted,  and  now  as- 
signs error,  citing  Section  3375  of  the  Code  of  Civil  Procedure, 
which  provides  that  ^^a  witness  is  allowed  to  refresh  his  memory 
respecting  a  factj  by  anything  writt<?n  by  himself  or  under  his 
direction  at  the  time  when  the  fact  occuiTed  or  immediately 
thereafter,  or  at  any  other  time  when  the  fact  was  fresh  in 
his  menioi'\'  and  he  knew  tliat  the  same  M^as  correctlv  stated 
in  the  writing.  *  *  *"  This  provision  is  nothing  more 
than  a  declaration  of  the  common-law  rule,  and  the  memoran- 
dum used  by  the  witness  was  clearly  such  as  is  permissible 
under  it.  The  question  for  the. court  was  not  whether  the 
memorandum  was  primary  evidence,  but  whether  it  was  made 
under  such  circumstances  that  it  would  aid  the  memory  of  the 
witness  in  testifying  to  matters  of  which  he  had  knowledge. 
The  fact  that  it  was  gathered  from  other  memoranda  kept  by 
the  witness  was  no  ground  of  objection  to  its  use,  it  appearing 
tliat  tliese  had  l)oen  made  at  or  near  the  time  the  purchasers  were 
made,  and  the  prices  paid  were  still  fresh  in  the  memory^  of 
the  witness.  {Callowoy  v.  Varner,  77  Ala.  541,  54  Am.  Rep. 
7S  ;  Denver  d*  Ilio  Grande  liailroad  Co.  v.  Wilson.,  4  Colo.  App. 

355,  3(>  Pac.  67 ;  /i/nV  Preserv'uuf  Co,  v.  Miller.  52  Conn.  444, 
52  Aui.  Kc]).  ()07;  Com.  v.  Ford.  130  Mass.  04,  39  Am.  Eep. 

420;  Marcly  v.  Shulis,  2\)  X.  Y.  34().)     The  evidence  showing 

the  original  cost  of  tlie  goods  was  not  conclusive  as  to  their 
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value,  but  was  competent  both  as  to  siil>stance  and  as  to  the 
manner  of  its  piTKluetion.  The  memorandum  was  also  of  ma- 
terial aid  in  expediting  the  hearing  by  enabling  the  witness 
to  state  the  cost  of  each  item,  witliout  stopping  to  make  a  calcu- 
lation. It  was  within  the  discretion  of  the  court  to  permit 
this  course. 

4.  At  the  close  of  the  examination  of  this  witness,  the 
memorandum  referred  to  was  admitted  in  evidence  over  the 
objection  of  the  defendants,  for  the  purix)se  of  showing  the  cost 
of  the  goods.  Thi^  ruling  was  clearly  erroneous,  though,  per- 
haps, it  did  not  result  in  prejudice  to  defendants;  everything 
which  it  tended  to  show  l)eing  already  before  the  jury.  The 
evidence  was  wholly  incomjx^tent  and  immaterial,  and  should 
have  been  excluded.  So  far  as  the  items  of  goods  were  con- 
cerned there  was  no  controversv.  The  sheriff's  return  showed 
what  they  were^  The  value  of  them  depended  upon  the  testi- 
mony of  the  witness,  who  s]K>kG  from  knowle<lge  upon  that 
subject,  and  could  not  bo  shown  by  mere  memoranda  used  by 

a  witness  as  an  aid  to  his  memory. 

•■ 

5.  Among  the  instructions  submitted  to  the  jury  were  the 
following  paragi'aphs  w\^on  the  burden  of  ju'oof : 

^*The  burden  is  upon  the  plaintiff  to»  show  that  at  the  times 
allege<l  he  was  the  owner  pf,  and  entitled  to  the  possession  of, 
tlie  goods,  wares  and  merchandise  in  controversy,  and  that  at 
said  time  the  defendant  John  H.  Zinnnemian,  as  sheriff,  wrong- 
fully and  unla^vfully  levied  upon,  sokl  and  disix)sed  of  th(* 
said  pro}>erty,  to  the  damage  of  tlie  plaintiff.  The  burden  is 
also  upon  the  plaintiff  to  show  that  the  goods,  wares  and  mer- 
chandise in  controversv  were  of  anv  greater  value  than  one* 
thousand  dollars,  and  that  he  has  expended  any  sum  necessarily 
in  the  pursuit  of  the  said  property,  or  in  an  effort  to  recovei' 
the  same  or  the  value  thereof. 

**The  burden  is  upon  the  defendants  to  show  that  at  the  time 
of  the  levy  and  sale  and  disposal  of  the  said  property  by  the 
said  John  H.  Zimmerman,  as  sheriff,  the  goods,  wares  and 
merchandise  levied  upon,  sold  and  disposed  of  were  the  pro|v 
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erty  of,  and  were  owned  by,  A.  B.  Hamilton,  the  judgment 
debtor  in  the  judgment  upon  which  the  execution  was  is8ued, 
under  which  the  sheriff,  Johii  II.  Zimmennan,  claims  to  have 
sold  and  disposed  of  said  property." 

The  first  of  these  instructions  is  a  correct  statement  of  the 
law  upon  the  issues  involved  in  the  case,  which  are  the  owner- 
•  ship  of  the  property  and  its  value.  In  cases  of  this  character, 
the  plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  that  of  his  adversary. 
Therefore  the  obligation  rests  uix)n  him  to  sustain  this  burden 
by  a  preponderance  of  the  evidence;  that  is,  he  must  show  by 
a  preponderance  of  the  evidence  that  he  has  a  right  superior  to 
that  of  the  defendant,  and  that  the  value  of  the  })roperty  or 
the  interest  tlierein  in  question  is  greater  than  that  admitted 
by  the  defendant.  Hamilton  l)eing  apparently  in  the  exclii- 
i*ive  possession,  and  therefore  pnma  facie  tlie  owner  at  the  time 
the  levy  was  made,  the  endeavor  on  the  part  of  the  defendants 
to  show  title  in  him  was  but  one  mode  of  meeting  and  rebut- 
ting plaintiff's  claim,  and,  after  presenting  their  evidence,  they 
would  l)e  entitled  to  a  verdict,  if  the  whole  of  tlie  evidence  uik*ii 
this  issue  did  not  show  a  preponderance  in  plaintiff's  favor. 
(Fitwh  V.  Kent,  24  Mont.  2()8,  01  Pac.  (553.)  The  defendants 
were  not  under  obligation  to  produce  any  evidence  until  ])lain- 
liff  had  made  out  a  prima  faci^  case,  and  then  to  go  no  further 
than  to  produce  sufficient  evidence  to  show  an  e<|ui poise.  The 
burden,  therefore,  rested  upon  the  ])laintiff  throughout.  These 
are  elementary  princi])k*s,  ap])licable  to  all  cases  where  there 
is  an  issue  as  to  title,  whether  the  (lef(»ndant  asserts  title  in 
himself  or  in  a  third  person. 

The  second  })aragTaph  quoted  is  not  only  in  direct  confli(*t 
with  the  first,  but  it  is  wrong  in  ])rinciple.  By  it  the  jury 
were  told,  in  substance,  that,  unless  the  defendants  c()ul(l  show 
title  in  Hamilton  by  a  ])reponderance  of  the  evidence^  tlie 
plaintiff  must  prevail. 

0.  Appellants  have  assigned  in  their  brief  many  error^< 
based  u])on  rulings  of  the  trial  court  limiting  the  right  of  the 
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cross-examination  of  witnesses.  In  most  instances  these  rul- 
ings, if  erroneous,  were  cured  by  the  subsequent  admission 
of  the  evidence  thus  sought  to  be  brought  ouL  We  shall  not 
attempt  to  notice  any  particular  instance.  We  deem  it  suffi- 
cient in  this  connection  to  say  that  the  statute  (Code  of  Civil 
Procedure,  Sec.  3370)  permits  a  wide  range  for  cross-exami- 
nation, and  the  courts  should  incline  to  extend,  rather  than  »:o. 
restrict,  the  right.  Properly  understood,  the  right  extends, 
not  only  to  all  facts  stated  by  the  witness  in  his  original  exami- 
nation, but  to  all  other  facts  connected  with  them,  whether 
directly  or  indirectly,  which  tend  to  enlighten  the  jury  upon 
the  question  in  controversy. 

Xo  point  has  been  made,  either  in  argument  or  the  briefs 
of  counsel,  as* to  the  liability  in  this  action  of  the  defendants 
who  are  sureties  upon  the  official  bond  of  defendant  Zimmer- 
man.    We  therefore  express  no  opinion  upon  that  question. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  reminded. 


STEVEXS,  Appellant,  v.  RAVALLI  COUXTY, 

Kespondent. 

(No.  1,380.) 
(Submitted   March   21,    1901.     Decided   May   6,   1001.) 

Newspapers  —  Puhlic  Priniimj  —  Blanks  —  Newspaper  No- 
tke  —  Compuiaiion  of  Prke  —  Special-Sized  Blanl's  — 
Appeal — Questions  C 'onsidered — Exhihits, 

1.  Under  Supreme  Court  Rule  VITf,  Sec.  1,  providing  that  any  printed  matter 
Introduced  in  evidence  in  the  trial  court  may  be  made  a  part  of  the  record 
on  appeal  by  bein^j  authenticated  by  a  certificate  of  the  trial  Judge,  printed 
matter  so  introduced  in  evidence  will  not  be  considered  on  appeal  nnless 
certified  to  by  the  trial  court. 
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2.  Where  certain  printed  exhibits,  material  to  the  determination  of  a  cause, 
are  not  in  the  record  on  fippeal,  the  findings  of  fact  of  the  trial  court  will 
not  be  reviewed,  since  all  the  evidence  is  not  before  the  court. 

2.  Under  Political  Code,  Sec.  4233,  fixing  the  maximum  rates  for  public  print- 
ing, and  providing  a  certain  rate  for  printing  blanks,  and  an  increased  rate 
for  county  warrants,  with  stubs,  printed  on  bond  paper,  and  providing  an 
additional  compensation  for  numbering  and  perforating  road  tax  receipts, 
special  poor  tax,  or  other  blanks  requiring  such  additional  work,  the  price 
to  be  paid  for  printing,  perforating  and  numbering  road  tax  receipts  Is  the 
price  for  ordinary  blanks,  with  additional  compensation  fot»  perforating  and 
numbering,  and  not  the  special  rate  for  county  warrants. 

4.  Under  Political  Code,  Sec.  4233,  fixing  the  maximum  rate  for  public  print- 
ing, and  providing  a  reduction  of  a  certain  percentage  for  ail  blanks  of  a 
certain  kind  in  excess  of  1,000,  and  providing  an  additional  compensation 
for  perforating  and  numbering  blanks,  the  charge  for  perforating  and  num- 
bering is  not  reduced  because  the  number  exceeds  1,000. 

5.  v>here  a  printer  contracts  to  furnish  blanks  to  a  county  for  a  certain  per- 
centage of  the  maximum  rate  established  by  Political  Code,  Sec.  423:^, 
which  provides  that  the  standard  of  size  used  shall  be  fiat-cap  sheets,  14 
by  17  inches,  the  printer  is  not  entitled  to  a  special  price  for  blanks  not 
capable  of  being  cut  from  flat-cap  paper,  since  the  extra  expense  of  odd- 
sized  blanks  should  Cave  been  considered  by  the  printer  In  making  the 
contract. 

6.  Under  Political  Code,  Sec.  4233,  providing  that  newspaper  notices  printed 
for  the  public  shall  be  paid  for  by  the  folio,  which  shall  be  measured  by 
taking  the  space  occupied  by  100  words  of  solid  nonpareil  type,  a  news- 
paper publi^ing  sucn  notices  in  larger  type  is  only  ehtitled  to  compensa- 
tion for  the  number  of  folios  which  such  notices  would  have  required  it 
printed  in  nonpareil. 

Appeal  from  District  Courts  Ravalli  County;  Frank  II. 
Woody,  Judge. 

Action  by  James  E.  Stevens  against  Ravalli  county  to 
recover  compensation  for  county  printing.  From  a  judgment 
in  favor  of  plaintiff  for  less  than  the  relief  demanded,  and 
from  an  order  denying  a  new  trial,  plaintiff  appeals.  Affirmed 
on  condition. 

Mr.  George  T.  Barjgs,  for  Appellant. 

Mr.  James  Donovan,  Attorney  General,  for  Kespondent. 

Mr.  Cornelius  B.  Nolan,  Attorney  General,  prepared  and 
file<l  for  respondent  the  following  brief: 

This  Court  has  repeatedly  laid  down  the  princii)le  that 
Vvhere  there  is  evidence  to  support  a  finding  or  verdict  as  an 
appellate   court  'it   will    not    disturb   the   v(-rdict   or   finding. 
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{Lincoln  v.  Radyers,  1  ilont.  220 ;  Davis  v.  Blum^,  1  Mont. 
465;  Vantilburgh  v.  IlatniUofi,  2  Mont  415;  Story  v.  Black, 

5  Mont.  41;  Kennon  v.  (/i7wc7-,  5  Mont.  273;  N.  P.  B.  R.  Co. 
v.  Shimeli  6  Mont  160;  Budd  v.  Perkins,  6  Mont  226; 
Francisco  v.  Benepe,  6  Mont.  245 ;  Diamond  v.  JV.  P.  i?.  i?. 
Co.,  6  Mont.  586 ;  Woods  v,  l^erry,  7  Mont.  201 ;  Fitschen  v. 
Thomas,  9  Mont  59;  Hefrori  v.  MaJioney,  9  Mont  505;  QwiV/- 
Z^y  V.  Birdseye,  11  Mont  450;  Merchants  Bank  v.  Grcenhood, 
16  Mont  430.) 

And  this  Court  has  on  nianv  occasions  announced  its  adher- 

»• 

once  to  the  rule  that  where  the  evidence  is  conflicting  the  find- 
ings of  a  court  or  jury  will  not  he  disturbed.  (Kleinschmidt 
v.  Dunphy,  1  Mont  124;  Toombs  v.  Hornhuckle,  1  Mont.  2*^9; 
Kinna  v.  Horn,  1  ^font.  598 ;  Knox  v.  Gerhuuser,  3  Monr. 
276;  Mont.  By.  Co,  v.  Warren,  6  Mont  285;  Beck  v.  Beck, 

6  Mont.  286;  Storey  v.  Maelaij,  6  ^UmU  496;  J/i7f',s  v.  E'dsa/i, 

7  Mont  193;  Ingells  v.  Austin,  8  Mont.  336;  Kennon  v.  Gi7- 
77i^r,  9  Mont.  110;  Kircher  v.  Conrad,  9  Mont.  196;  Anderson 
V.  Perkins,  10  Mont.  160;  Sweeney  v.  C^^z/  o/  Butte,  15  Mont. 
281;  Cabbage  v.  Schultz,  16  Mont  14;  Felton.  \.  West,  L  M. 
Co.,  16  ^[ont  85;  Reardon  v.  Patterson,  19  Mont  233;  J/c- 
Intyre  v.  McCabe,  19  Mont.  334;  Ilarrin-gton  v.  JS.  cC  i^.  Jf. 
Co.,  19  Mont.  415  ;  Johnson  v.  dirties,  21  Mont.  200 ;  Sandford 
V.  Gates,  21  ilont.  289.)  And  in  this  case  there  being  a  con- 
flict of  evidence,  even  though  the  judgment  appeareil  to  I'C 
against  the  weight  of  evidence,  this  C\>urt  would  not  disturb 
it  (.1///^//  V.  Truett,  1  Mont  329;  Traci.s  v.  McConniA',  1 
Mont  349;  Merchants   Bank  v.  Greenhood,  16  Mont.  430. ^ 

A  reference  to  the  "Specifications  of  particulars  in  which 
the  evidence  is  insufticient  to  sustain  the  findings  and  decisions 
of  the  court"  will  demonstrate  that  the  motion  for  a  new  trial 
was  hasc^l  ujxm  an  alleged  insufficiency  of  the  evidence  to  sup- 
port the  })articular  findings.  This  motion  for  a  new  trial  was 
denied.  Xo  abuse  of  discretion  is  alleged  or  claimed  on  the 
part  of  a])pellant  and  as  this  is  the  only  ground  up(m  which 
this  (^ourt  would  overrule  and  reverse  an  order  refusing  <ir 
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orranting-  a  new  trial  on  the  ground  of  the  insufficiency  of  the 
<^vi(lence,  the  action  of  the  trial  court,  in  this  particular  must 
also  he  affirmeil.  (Chauvm  v.  Valiton,  7  Mont.  584;  Lands- 
man  v.  Thompson-,  9  Mont.  181);  Klhby  v.  Balcer,  1)  Mont.  899; 
Mattock'  V.  Oo-nghnocr,  18  Mont.  801 ;  Hoggin  v.  Saile,  14 
Mont.  80;  Murray  v.  Jleinze,  17  Mont.  859;  Marsh  v.  Morgan, 
18  Mont.  19.) 

:MR.  CH1P:F  JUSTK^E  PiRAXTLY  delivereil  the  opinion 
of  the  (\)urt. 

On  Decemher  8,  1890,  the  plaintiff  and  appellant  entered 
into  a  contract  with  Kavalli  county,  through  its  hoard  of  com- 
missioners, and  under  the  provisions  of  Section  4283  of  the 
Political  (^ode,  wlierehy  he  undertook  to  do  all  printing  for 
the  period  of  two  yeai*s  from  January  5,  1897,  to  January  5, 
1899,  and  to  furnish  all  ret»ord  hooks,  hlanks  and  other  similar 
supplies  for  which  the  county  would  he  chargeahle.  His  com- 
pensation was  fixed  at  the  maximum  rates  provided  in  the 
statute,  less  a  discount  of  ()5  per  cent,  on  legal  hlanks,  (^6  2-3 
per  cent,  on  publications,  and  85  per  cent,  on  blank  books. 
On  March  11,  1898,  the  board  l>eing  convened  in  regular  quar- 
terly session,  the  plaintiff  presented  to  it  for  allowance  his 
account  for  work  done  and  supplies  furnished  during  the  pre- 
vious quarter.  This  accovmt,  among  other  items,  included 
1,500  road-tax  receipts,  bound  in  books,  charged  at  $29 ;  2,000 
assessment  lists,  each  consisting  of  6  different  sheets,  printed 
on  both  sides,  and  fasteneil  together  with  tin  staples,  in  the 
form  of  a  booklet,  charged  at  $247.20;  a  charge  for  the  publi- 
cation of  the  annual  statement  of  the  financial  condition  of 
the  county  in  plaintiff's  newspaper,  at  $58 ;  and  a  charge  for 
the  publication  of  the  delinquent  tax  list  for  the  year  1897, 
and  a  supplemental  delinquent  list  for  1896,  three  insertions 
each,  fixed  at  $202.  The  l)oard  having  disallowed  a  substan- 
tial ]X)rtion  of  each  of  tlu^e  and  other  items,  the  plaintiff  ap- 
pealed to  the  district  court  of  Kavalli  county.  Upon  a  trial 
in  that  court  without  a  jury,  the  plaintiff  recovered  a  judgment 
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of  $72.27  2-3  more  than  he  was  allowed  by  the  board,  this 
amount  being  the  result  of  a  readjustment  of  the  account  by 
additional  allow^ances  upon  some  of  the  items,  and  a  further 
reduction  of  the  allowances  made  by  the  board  on  others.  The 
plaintiff,  beng  dissatisfied  with  the  result  as  to  the  four  items 
above  mentioned,  moved  for  a  new  trial.  The  appeal  is  from 
the  judgment  and  the  order  denying  this  motion. 

It  is  urged  by  ecnmsel  for  plaintiff  that  the  finding  of  the 
court  below  u])on  each  of  the  items  mentioned  is  not  sustained! 
by  the  evidence,  in  these  particulai^s :  That  the  court  found 
that  the  road-tax  receipts  furnished  were  eighth-sheet  l)lauk3, 
printed  on  one  side,  niunbei'ed,  perforated  and  bound,  whereas 
the  evidence  showed  them  to  he  of  the  same  grade  and  character 
as  county  warrants,  as  charged,  and  therefore  that  they  should 
be  paid  for  at  the  rate  provided  for  county  warrants,  subject 
to  book  discount  onlv ;  that  it  found  the  assessment  lists  to  be 
half-sheet  blanks,  printed  on  both  sides,  and  bound  in  sets  of 
six,  whereas,  under  the  evidence,  they  were  conclusively  shown 
to  be  lxK)klets  or  pamphlets,  a  form  of  supply  not  provided  for 
in  the  statute,  and  therefore  should  l)e  paid  for  as  a  special 
job,  at  a  reasonable  i)rice,  as  charged,  and  not  at  the  rate  appli- 
cable to  half -sheet  blanks;  and  that  the  number  of  folios  of 
straight  matter  and  of  rule  or  figure  or  open  work  in  the  t\vo 
newspaper  publications  is  arbitrary,  and  not  founded  upon  any 
evidence  in  the  record.  After  a  careful  examination  of  the 
transcript,  we  have  concluded  that  the  findings  of  fact  upon 
these  various  items  cannot  be  disturbed. 

It  appears  from  frequent  references  thereto  by  witnesses, 
and  from  statements  in  the  brief  of  counsel  for  plaintiff,  that 
the  court  l)elow  had  before  it  as  exhibits  a  sample  road-tax 
receipt,  an  assessment  list,  and  a  sheet  of  flat-cap  paper,  intro- 
duced to  illustrate  and  explain  the  testimony  of  the  witnesses, 
and  as  substantive  evidence  to  show  the  size  and  character  of 
the  receipt  and  list.  There  wei-e  also  introduced  copies  of  the 
two  publications  in  question,  in  the  shape  of  clippings  from 
plaintiff's  newspaper,  for  the  purpose  of  enabling  the  court, 
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using  them  in  connection  with  other  evidence  on  the  subject, 
as  to  size  of  type,  etc.,  to  determine  by  measurement  the  num- 
ber of  folios  for  which  plaintiff  was  entitled  to  demand  com- 
pensation from  the  defendant.  An  apparent  attempt  has  been 
made  to  incorporate  in  the  transcript  what  purport  to  be  these 
original  exhibits.  We  caimot  consider  them  as  such  for  any 
purpose,  however,  for  the  reason  that  they  are  not  ^^authenticated 
by  a  certificate  of  the  judge  of  the  trial  court  thereon  or  at- 
tached thereto,"  as  re(iuinMl  by  Section  1  of  Rule  VIII  of  the 
Rules  of  this  Court.  Thev  are  not  identifie<l  in  anv  wav,  and 
one  of  them  (the  asse^ssnient  list)  is  not  even  attached  to  the 
transcript,  but  is  found  lying  loot^e  among  its  j)agea.  The  sheet 
of  flat  cap  is  missing  altogether.  We  do  not  doubt  the  statement 
of  counsel  as  to  the  identitv  of  those  found  with  the  record. 

■ 

We  must  nevertheless  refuse  to  consider  them,  for  we  feel  thnt 
wo  cannot  safely  disregard  the  rule,  and  dotennine  the  rights 
of  litigants  by  reference  to  matters  not  properly  before  us.  This 
leaves  us  without  the  means  of  determining  whether  tlie  find- 
ings of  the  trial  court  in  the  particulars  mentioned  are  sup- 
l)orted  by  the  evi<lence.  The  statute  (Political  Code,  Sec. 
4238),  so  far  as  is  ]x*rtinent  to  this  ca.se,  provides:  ''*  ^ 
*  For  every  folio  of  (me  hundre<l  Avords,  or  fraction  thereof, 
not  exceeding  (me  dollar  and  fifty  cents  shall  l>e  paid  for  the 
first  insertion  thereof,  and  fifty  cents  ^x^r  folio  of  one  hundred 
words,  for  c^acli  subsequent  insertion  required  by  law  to  be 
made,  and  three  figures  or  fractioii  thereof  shall  count  as  one 
word.  For  ruled  and  figure  work,  not  exceeding  two  dollars 
per  folio  of  one  hundred  words  or  fraction  thereof,  and  fifty 
cents  per  folio  of  one  hundred  words  for  each  subsequent  inser- 
tion thereof,  required  by  law  to  be  made.  That  for  the  ])urpose 
of  establishing  a  basis  of  measurement,  the  amount  of  space 
(X'cupied  by  one  hundred  words,  s(^t  in  solid  nonpareil  type, 
thirteen  ems  pica  in  width,  shall  constitute  a  folio  in  measuring 
nile  and  fig\ire  or  other  open  work.  Printed  blanks  rcHjuired 
by  law  to  be  printed  for  the  several  counties  shall  1k^  furnish(Kl 
at  the  following  rates:     For  blanks  cut  fn)ni  fiat  cap  paper,. 
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measuring  fourteen  by  seventeen  inches  in  size,  and  weighing 
not  less  than  sixteen  pounds  to  the  reani,as  follows:  For  eight  [hj 
sheets  printed  on  one  side,  two  dollars  and  fifty  cents  for  the 
first  one  hundred  copies,  and  twenty-five  cents  for  each  subse- 
quent one  hundred  copies,  and  twenty  cents  additional  per  one 
hundred  copies,  if  bound.  *  *  *  For  half  sheets  printe<l 
•on  l)oth  sides,  nine  dollars  and  seventy-five  cents  for  the  fii'st 
•one  hundred  copies,  and  sixty-five  cents  for  each  sul>8equent 
one  hundred  copies.  *  -J^  *  When  any  number  of  blanks 
enumerated  in  the  above  schedule  exc^ee<ling  one  thousand  shall 
be  ordered,  the  })rice  shall  be  twenty  i^er  cent,  less  than  the 
prices  named  in  the  above  schedule  for  each  subsequent  one 
hundred  copies.  County  warrants  with  stubs,  printed  on  bond 
paper,  twenty  dollars  per  thousand.  Road  tax  receipts,  special 
lK)or  tax,  or  other  blanks  that  are  requireil  to  be  numlx^red  and 
perforated,  two  dollars  and  fifty  cents  j)er  tliousand  extra.  * 
*  *A11  other  blanks,  books  or  printing  not  herein  provided 
for  shall  be  furnished  and  paid  for  at  not  to  exceed  the  rates 
herein  ])rovided  for  similar  blanks  or  printing.  *  *  *'' 
An  insjHK'tion  of  the  provisions,  in  regard  to  road  tax  receipts 
leads  to  the  conclusion  that  they  are  to  be  considered  ai^  blanks, 
for  they  are  dasvsed  with  * 'special  iK)or  tax  or  other  blanks.'' 
They  are,  from  their  nature  and  use,  reipiired  to  ho  printed 
with  stubs,  and  to  be  *^nunil)ered  and  perforated,''  as  well  as 
l^Hind  in  books  or  tablets  of  suitable  size  for  convenience,  for 
they  are  used  by  the  pro])er  officer  in  the  colle<*tion  of  this 
special  tax  ujxm  ]>ers(>nal  demand;  but  they  are  nevertheless 
blanks,  and  arc*  to  be  j)aid  for  as  other  ordinary  blanks,  with 
allowances  for  the  extra  work  required  to  be  put  upon  them. 
The  only  evidence  pertinent  in  this  connection  was  as  to  their 
size  and  how  they  wei*e  printed,  and,  as  we  have  said,  they 
must  be  taken  to  be,  as  found  by  the  district  court,  eighth  sheets, 
printed  on  one  side  only,  and  to  be  paid  for  accordingly. 

Counsel  insists  that,  though  the  fi'nding  of  the  court  be  sus- 
tained, nevertheless  it  was  error  not  to  allow  for  numbering 
and  ])erforating  for  !2,()00  instead  of  for  1,000,  and  half  the 
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tliousaiul  rate  for  the  additional  500.  In  this  we  think  tlie 
court  was  wrong.  A  fair  construction  of  tJio  provision  referred 
to  alhjws  tlio  charge  for  a  less  nunilK'r  than  1,000  at  the  full 
rate.  The  price  of  this  item  would  therefore  he  arrived  at 
as  follows: 

100  sheets    l»  2  &U 

DOO  sheets  at  25  cents  per  100 ii  25 

500  sheets  at  25  cents  per  100 *1  25 

Less  discount  at  20  per  cent 25  1  OU 

Binding  1,000  at  20  cents  per  100.  . ! 2  00 

Binding  500  at  20  cents  per  100 1  00 

Less  discount  at  20  per  cent 20  80 

liiumbering  and  perforating 5  00 

Total    under    statute 13  55 

Less  discount  under  contract  at  05  per  cent S  HO 

Net    amount    chargeable $  4  75 

This  makers  a  diflFerence  upon  this  item  of  30  cents  in  favor 
•^►f  plaintiff.  As  to  the  Jissessment  lists,  little  need  he  said,  as 
tlie  only  complaint  made  in  connection  with  the  allowance  on 
theni  is  that  th«  court  did  not  permit  a  charge  for  them  as  a 
special  charge.  The  main  argument  of  counsel  is  that  these 
were  of  such  a  size  and  shape  that  thev  coidd  not  l)e  cut  from 
flat  cap  paper.  lntx>  this  matter  of  fact  we  cannot  inquire. 
The  ]Kdicy  of  the  statute  is  to  wtablish  a  standard  for  measur- 
ing every  kind  and  class  of  work  iie<»essarily  calUnl  for  in  the 
administration  of  countv  affairs,  and  to  have  it  done  under 
contract.  The  standard  of  si«e  and  weight  of  all  blanks  is  the 
flat  cap  shec^t,  10  pounds  to  the  ream,  and  measuring  14  by 
17  inches.  The  ])ur]X)so  is  to  ]>revont  overcharges  aiul  constant 
n^sort  to  the  courts  to  settle  controversies.  So,  to  save  anv 
<juestion,  a  general  provision  is  added  that  'StU  other  blanks, 
books  or  printing  not  herein  providtnl  for  shall  l)e  furnished  and 
paid  for  at  not  to  excecnl  the  rates  herein  i)rovided  for  similar 
blanks  or  printing.''  The  possible  losses  in  cutting  and  the 
extra  expense  of  odd  sizes  should  l)e  foresc>en  and  provided 
foi-  in  the  contract.  The  maximum  rates  of  compensation  are 
certainly  lilx^ral,  as  is  evidenced  by  the  liheral  discounts  under 
the  contract;  and  if.  the  ])rinter,  in  making  his  contract,  stipu- 
lates for  too  low  a  price,  he,  and  not  the  coimty,  must  suffer 
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tlio  loss.  Otherwise  the  printing  might  be  contracted  and  paid 
for  without  reference  to  the  statute,  at  rates  fixed  by  agree- 
ment between  the  board  and  the  printer  to  meet  their  own 
peculiar  views.  The  court  allowed  for  this  item  $64.68,  whicli 
Ave  think  was  the  full  amoimt  to  which  plaintiff  was  entitled ; 
the  mode  of  compensation  l^ing  the  same  as  in  case  of  the  road 
tax  recoi]>ts,  exeej)t  that  tlie  sepairato  shoots  were  treated  as 
half-sheet  blanks  print^nl  on  l)oth  sides. 

In  making  the  estimate  of  the  proper  allowance  for  the  ]>ubli- 
cations,  the  court  tollowKl  the  rule  laid  down  in  the  statute. 
The  folio  provided  for  is  the  spacx^  occupied  bv  100  words  set 
in  solid  nonpareil  ty])e,  1»5  ems  pica  wide.  A  part  of  the  matter 
was  set  in  nonpareil,  but  bv  far  the  greater  part  was  set  in 
bourgeois.  The  court  allowwl  for  so  uiuch  S])ace  only  as  the 
nuitter  would  have  (K'cuj)ie<l  had'  it  all  been  set  in  non]>areil. 
This  was  in  accordance  with  the  standard  of  measurement,  and 
must  Ik*  the  rule  of  determining  the  amount  cliarge<l  for  this 
class  of  work.  For  the  reason  alreadv  stat<Ml,  we  cannot  sav 
whether  the  district  court  made  anv  error  in  its  measurements, 
as  the  original  exhibits  are  not  l)efore  us. 

The  (»ause  is  remanded  to  the  district  court,  with  directions 
t4>  grant  a  new  trial  unless  within  10  days  after  filing  of  the 
rcmittifur  form  this  court  the  defendant  file  with  the  clerk 
its  consent,  in  writing,  that  the  judgment  l)e  modifieil  in  accord- 
ance with  the  views  herein  express(Ml,  in  which  event,  and  upon 
the  entry  of  the  judgment  as  modified,  the  judgment  and  order 
a])peal(Ml  from  will  be  afiirme<l.  The  plaintiff  will  recover  the 
costs  of  this  a])peal. 

Kemanded  for  a  new  trial  nisi. 
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BUKKE,  Appellant,  v,  INTEK-STATE  SAVINGS  AND 
LOAN  ASSOCIATION,  Respondent. 

(No.  1,296.) 
(Submitted  March   20,  1901.     Decided   May  6,   1901.) 

Judy  me  fit  —  Conclusiveness  —  Collateral  Attach  —  Jurisdic- 
twn  —  Presumptions  —  Waiver  —  Pleadin/j  —  Sunwicns — 
Service, 


1.  A  reply  denying  "each  and  eveFy  material  allegation"  of  the  answer,  la 
bad  for  uncertainty. 

2.  An  objection  to  a  replication  denying  the  "material"  allegations  of  the  an- 
swer, not  taken  in  the  trial  court,  is  waived  on  appeal. 

3.  Where  a  complaint  alleged  "that  the  said  note  is  now  long  past  due  and 
unpaid,  that  payment  of  the  same  has  been  frequently  demanded,  and  that 
plaintiff  is  now  the  owner  and  holder  thereof,"  a  Judgment  thereon  by  de- 
fault is  admissible  in  a  collateral  action,  assuming  that  the  complaint  de- 
fectively alleged  nonpayment  of  the  note. 

4.  A  Judgment  which  is  merely  voidable  is  not  open  to  collateral  attack. 

5.  A  Judgment  of  the  district  court,  having  jurisdicclon  of  the  subject-matter 
of  the  action,  unless  void  on  its  face  or  on  inspection  of  the  Judgment  roll, 
is  not  open  to  collateral  attack. 

6.  Upon  direct  attack  by  appeal,  the  presilmption  that  the  court  rendering  a 
judgment  by  default  had  jurisdiction  of  the  person  of  the  defendant  does 
not  obtain ;  in  such  case  the  record  must  disclose  the  acquisition  of  Juris- 
diction over  the  defendant,  otherwise  the  judgmeift  will  be  reversed. 

7.  Where  a  direct  attack,  other  than  by  appeal,  is  made  upon  the  judgment 
of  a  domestic  court  of  general  jurisdiction,  the  presumption  that  jurisdic- 
tion was  uad  of  the  defendant^btains,  unless  the  record  affirmatively  shows 
the  contrary,  or  that  the  defendant  was  at  the  time  of  service  without  tbe 
territorial  limits  of  the  court's  Jurisdiction. 

8.  An  affidavit  of  service  of  summons  made  by  a  private  person  mily  upon 
direct  attack,  other  than  appeal,  be  falsified  by  evidence  aliunde  the  record. 

9.  An  affidavit  of  service  of  summohs  omitted  the  statement  that  the  person 
serving  the  same  was  over  18  years  of  age,  as  required  by  Compiled  Statutes 
1887,  Sees.  71,  78,  80,  providing  by  whom  and  how  the  service  shall  be 
made,  what  proof  thereof  shall  be  sufficient,  and  that  ffom  the  time  of  ser- 
vice of  summons  the  court  is  deemed  to  have  acquired  jurisdiction,  and  to 
have  control  of  all  subsequent  proceedings.  Held,  that  a  Judgment  rendered 
thereon  was  not  void  on  its  face,  so  as  to  be  subject  to  collateral  attack ; 
the  Judgment  roll  showing  no  want  of  jurisdiction,  but  merely  irregularity 
in  obtaining  it. 

10.  Service  of  summons  by  one  who  was  not  of  the  age  required  by  statute, 
though  defective,  would  not  make  void  or  subject  to  collateral  attack  a 
judgment  rendered  by  a  court  having  jurisdiction  of  the'  subject-matter 
and  parties,  and  keeping  within  the  limits  of  Its  power. 

11.  Service  of  summons  on  Sunday  is  not  a  nullity,  but  a  mere?  irregularity, 
and  a  judgnient  based  upon  it  is  not  void,  but  voidable  (overruling  Haua- 
wirlh  V.  SuUivan,  6  Mont.  203). 
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Appeal  from  District  Court,  Cascade  County;  ,/.  B,  Leslie, 
Judge, 

AiTioN  l)v  fToliii  Burke  against  the  Intor-State  Sa.viiig9  & 
Loan  Association  for  an  accounting  and  to  quiet  title.  From  a 
judgment  for  defendant,  ])laintiff  ap])eals.     Affirmed. 

Mea.sr.s.  Stanton  ci'  Staiiton,  for  Appellant. 

Mr.  James  ]V.  Freeman  and  Mr.  Sol.  llepner,  for  KesiKjnd- 
ent. 

^All.  JITSTK^E  IMGOTT  delivered  the  opini(m  of  the 
Court. 

On  July  15,  181)2,  the  ])laintiff  delivered  to  the  defendant 
his  promissorv  note  of  that  day,  and,  to  secure  its  payment, 
e'xecute<l  a  mortgage  on  a  lot  in  Great  Falls,  Montana.  In  his 
complaint  he  states,  in  substance,  that  the  not<*  and  mortgage 
have  been  fully  paid  and  satisfied  by  him,  but  that  the  defend- 
ant refuses  to  surrender  the  notc>  or  satisfy  the  mortgage,  and 
retains  them ;  that  tlie  defendant  refuses  to  account  to  the  plain- 
tiff, or  to  pay  over  to  him  an  amount  which  the  plaintiff  allies 
he  has  paid  to  the  defendant  in  excels  of  the  debt ;  and  tlial 
the  defendant  claims  an  interc^st  in  the  pro])erty  mortgaged 
adverse  to  the  plaintiff,  but  that  such  interest,  if  any  there  be, 
is  subjwt  to  the  right  and  title  of  the  ])laintiff.  Judgment  is 
prayed  f(3r  an  accounting,  and  that  the  defendant  be  required 
to  satisfy  and  discharge  the  mortgage  and  deliver  to  the  plain- 
tiff the  note,  to  quiet  the  title  of  plaintiff  as  against  the  defend- 
ant, and  for  judgment  in  his  favor  for  such  sum  as  may  be 
ascertaine<l  to  be  due.  The  defendant,  by  answer,  denies  that 
the  note  and  mortgage,  or  either,  have  or  has  been  paid  or  satis- 
fied ;  and  pleads  that  the  defendant  has  l)een  the  owner  and  in 
poss(*ssion  of  the  pro])erty  so  mortgag(M.l,  since  the  14th  day  of 
September,  1SU4.  The  defendant  demands  judgment  that  the 
comjdaint  be  dismissed,  and  the  defendant  be  decreeil  to  be  the 
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owner  and  entitleil  to  tlie  possession  of  the  property  as  against 
the  i)laintiff  and  those  claiming  through  or  under  him.  The 
plaintiff,  by  reply,  denies  "each  and  every  material  allegation 
in  said  amended  answer  contained.''  There  was  a  trial  by  jury, 
whose  findings  were  set  aside  by  the  court.  Findings  were  then 
made  by  the  court,  judgment  was  rendered  releasng  and  dis- 
charging tlie  plaintiff  from  further  liability  on  account  of  tlie 
note  and  mortgage,  and  declaring  that  the  defendant  has  a 
good  and  sufficient  title  to  the  property,  and  quieting  it  in  the 
defendant  as  against  the  plaintiff  and  those  asserting  any  inter- 
est acquired  by  or  through  him.  From  the  judgment  the  plain- 
tiff has  appealed.  Many  errors  are  specified.  Some  of  them 
are  not  eonsidere<l  of  sufficient  importance  to  require  special 
notice. 

1.  The  defendant  suggests  that  the  judgment  should  be 
affinneil  l)ecause  the  reply  is  insufficient  to  raise  an  issue  upon 
any  of  the  allegations  of  new  matter  in  the  answer.  This  sug- 
gestion is  based  upon  the  ground  that  the  plaintiff  in  his  reply 
denies  the  "material"  allegations  of  the  answer.  Such  form 
of  attempted  denial  is  bad,  for  the  reason  that  it  is  equivalent 
to  saying  that  the  truth  of  such  allegations  as  the  court  may 
decide  to  be  material  is  controverted,  thus  rendering  it  impos- 
sible to  detennine  from  the  reply  what  is  intended  to  be  trav- 
ersed. Such  a  denial  is  at  least  uncertain.  But  there  was  no 
objection  in  the  court  below  to  the  form  of  the  denial,  and  the 
cause  was  tried  upon  the  assumption  that  the  denial  was  suffi- 
cient. Conceding  that  a  reply  was  necessary  to  frame  an  issue 
upon  the  new  matter  in  the  answer,  the  objection  that  might 
have  been  interposed  to  the  denial  therein  contained  was  waived. 
{Missoula  Mercantile  Co.  v.  O'Donmll,  24  Mont  75,  60  Pac. 
991.)  To  hold  that  the  plaintiff,  under  these  circumstances, 
must  be  deemed  to  have  admitted  the  tnith  of  the  averments  in 
the  answer,  would  be  palpably  unjust 

2.  To  establish  its  title  to  the  land,  the  defendant  intro- 
duced in  evidence  the  judgment  roll  in  a  cause  entitled  ''Moritz 
Conhaim  v.  John  Burke/'     The  roll  disclosed  that  on  October 
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• 

16,  1893,  Canhaim  caused  to  be  filed  in  the  district  court  of 
Cascade  county,  Montana,  his  complaint  in  an  action  upon  a 
promissory  note  alleged  to  have  l>een  made  by  Burke  to  him, 
and  that  on  the  same  day  a  summons  in  proper  form  was  issued ; 
that  thereafter  the  summons  was  returned  and  filed,  together 
^\'itJi  the  proof  of  serv' ice  indorsed  thereon  as  follows : 
^^State  of  Montana,  Countv  of  Cascade. 

^'J.  M.  Burlingame,  Jr.,  being  duly  sworn,  says  that  I 
received  the  within  summons  on  the  16th  day  of  October,  A. 
I).  1893,  and  personally  sensed  the  same  on  the  13th  day  of 
November,  A.  T).  1893,  upon  John  Burke,  l>eing  the  defendant 
named  in  said  summons,  by  delivering  to  said  defendant,  per- 
sonally, in  tlie  said  county  of  Cascade,  a  copy  of  said  summons. 

"James  M.  Burlixgame,  Jr. 

*\Service,  $1.50. 

"Subscribed  and  sworn  to  In^fore  me  at  Great  Falls,  Mont., 
this  13th  (hiv  of  November,  1893. 

**F.  B.  Wilcox,  Notary  Public.'' 

The  judgment  roll  further  disclosed  that  the  default  of  Burke 
was  duly  entered,  and  that  (m  November  24,  1893,  judgment 
l)y  default  was  rendered  and  entered  for  the  amount  of  money 
stated  in  the  complaint  and  summons;  the  judgment  reciting, 
among  other  things,  the  following:  '*In  tliis  action  the  defend- 
ant, John  Burke,  having  been  regularly  sensed  with  ])rocess, 
and  having  failed  to  ap])ear  and  answer  the  plaintiff's  com- 
])laint  filed  herein,  tlie  legal  time  for  answering  having  expired, 
and  no  answer  or  demurrer  having  l)een  fileil,  the  default  of 
the  said  defendant,  »rohn  Burke,  in  the  premises  having  been 
duly  entered  according  to  law,  upon  api)lication  of  said  plain- 
tiff  t<t  the  court  judgment  is  hereby  entered  against  said  de- 
fendant in  pursuance  of  the  prayer  of  said  complaint."  The 
def(»ndant  ])rov(Hl  that  the  pro|x>rtv  mortgaged  was  sold  under 
an  execution  issued  on  the  judgment,  and  that  on  the  2Sth  day 
of  June,  18i)4,  the  sheriff  executcnl  his  deed  convevinsr  the 
])roporty  to  cme  Burlingame,  and  that  Burlingameon  September 
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14tli  of  the  same  year  conveyed  the  property  to  the  defendant 
in  the  present  cause.  To  the  introduction  of  the  judgment  roll 
the  plaintiff  objected  upon  two  grounds:  First,  because- the 
court  which  rendered  the  judgment  had  no  jurisdiction  over 
the  subject-matter  of  the  action,  for  the  reason  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  did  not)  allege  nonpa;yTnent  of  the  promissory 
note;  and,  second,  because  the  court  had  no  jurisdiction  over 
the  defendant  in  that  action,  for  the  reason  that  he  never  aj)- 
peared,  *'and  the  summons  therein  was  not  served  by  an  officer 
•or  a  person  over  the  age  of  eighteen  not  a  party  to  the  action, 
and  for  the  further  reason  that  the  affidavit  constituting  the 
proof  of  attempted  sen-ice  of  summons  does  not  state  that  the 
affiant  was  of  the  age  of  eighteen,  or  any  other  age,  at  the  time 
of  sucli  attempted  service."  Plaintiff  excepted  to  the  over- 
ruling of  the  objections,  and  specifies  the  action  of  the  court 
in  that  regard  as  error. 

(a)  Disposition  is  readily  made  of  the  objection  that  the 
judgment  ia  void  because  the  complaint  is  insufficient  in  sub- 
stance. The  action  was  upon  a  promissorj^  note  made  by  Burke 
to  Conhaim.  After  pleading  execution  of  the  note,  the  com- 
plaint proceeds:  ^^That  the  said  note  is  now  long  past  due 
and  unpaid;  that  payment  of  the  same  has  been  frequently 
demanded ;  that  plaintiff  is  now  the  owner  and  holder  thereof."' 
Conceding  that  tlie  plaintiff  was  under  the  necessity  of  plead- 
ing nonpayment  of  the  note,  and  assuming  that  the  complaint 
in  that  regard  was  defective,  nevertheless  there  wa^  not  a  total 
omission  of  the  material  averment^  but  a  mere  imperfection  of 
statement,  which  could  have  been  reached  only  by  special  de- 
murrer. This  is  a  sufficient  answer  to  the  first  objection.  We 
prefer,  however,  to  place  our  decision  upon  a  broader  ground, 
and,  in  order  to  do  so,  wo  shall  assume  that  the  complaint  was 
lacking  in  the  matter  neeossarv  to  c(  iistitute  the  statement  of 
anv  cause  of  action.  Tlie  district  court  of  (^ascade  countv, 
which  rendered  the  judgment  in  Conhaini  against  Burke,  is  i 
court  of  record,   and   of  general  jurisdiction  both  legal  and 
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equitable.  It  liaa  jurisdiction  of  the  class  of  cases  to  which 
Conhaim  against  Burke  belongs.  It  had  jurisdiction,  there- 
fore, over  the  subjec^t-matter  of  that  action;  it  had  authority, 
that  is  power,  to  grant  the  relief  which  it  did  grant  by  the  judg- 
ment, and  hence  there  was  no  excet^vS  of  jurisdiction.  A  judg- 
ment which  is  merely  voidable  is  not  open  to  collateral  attack. 
A  void  judgment  is  that  which  is  a  judgment  in  name  or  form 
only.  Unless  void  on  its  face,  or  upon  the  inspection  of  the 
judgment  roll,  a  judgment  cannot  be  successfully  attacked  col- 
laterally. Upon  collateral  attack  it  matters  not  that  such  u 
court  en'ed  in  determining  any  question  of  law  or  fact;  the 
judgment  is  not  thereby  made  void.  The  irregularity  or  error 
may  be  corrected,  or  the  judgment  avoided,  on  appeal,  or  on  a 
proper  and  seasonable  application  to  the  court  in  which  the 
action  is  pending;  but  it  cannot  bo  set  aside  or  purged  of  error 
by  any  other  mode.  These  principles  seem  to.  be  self-evident, 
and  the  authority  of  adjudged  cases  supports  them.  {Altman 
V.  School  DisL,  35  Or.  85,  70  Am.  St  Rep.  408,  50  Pac.  291; 
In  re  James  Estate,  99  Cal.  374,  37  Am.  St  liep.  00,  33  Pac. 
1122;  1  Fi-eem.  Judgm.  Sec.  118;  17  Am.  ^:  Eng.  Enc.  Law 
(2d  Ed.),  1009-1072,  and  cases  tliere  citecJ.) 

(b)  Uix)n  direct  attack  by  appeal,  the  presumption  that  the 
court  rendering  a  judgment  by  default  had  jurisdiction  of  the 
person  of  the  defendant  d<3es  not  obtain.  Unless  the  record  in 
some  way  discloses  the  acquisition  of  jurisdiction  over  the  de- 
fendant, the  judgment  will  be  reversed  by  the  appi^llato  court. 
{Srhloss  V.  White,  10  Cal.  05  ;  Comwly  v.  Railroad  Co..  20  Ala.  . 
373;  1  Elack  Judgm.  Sec.  93;  2  Fre<>m.  Judgm.  Sec.  530.) 
Where  a  direct  attack,  other  than  by  appeal,  is  made  U|>on  the 
judgment  of  a  domestic  court  of  general  jurisdiction,  the  prima 
facie  presumption  must  l)e  indulgtnl  that  jurisdiction  was  ob- 
tained of  the  person  of  tlie  defendant,  unk»ss  the  record  affirm- 
atively shows  the  contrarv:  })rovided  it  does  not  appear  from 
the  judgment  roll  that  the  defendant  was  at  the  time  of  service 
without  the  territorial  limits  of  the  court's  jurisdiction,  l^pon 
such  direct  attack,  the  prima  facie  ])resumption  of  jurisdiction 
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may  be  rebutted  by  competent  evidence  establishing  the  lack 
of  jurisdiction  over  the  defendant, — some  courts  rejecting  evi- 
dence tending  to  controvert  the  oflBcer's  return  of  service,  and 
others  admitting  it  (as  is  the  rule  in  Montana)  for  that  purpose, 
but  all  agreeing  that  the  affidavit  of  service  of  summons  made 
by  a  private  person  may  upon  direct  attack,  other  than  appeal, 
be  falsified  by  evidence  aliunde  the  record.  When,  however, 
the  judgment  of  a  court  of  general  jurisdiction,  acting  Avithin 
the  ordinary  scope  of  that  jurisdiction,  is  assailed  collaterally, 
the  presumption  of  jurisdiction  over  the  person  of  the  defend- 
ant is  conclusive,  unless  upon  the  face  of  the  judgment  roll  a 
lack  of  jurisdiction  affirmatively  appears.  A  judgment,  when 
collaterally  attacked,  must  be  tried  by  inspection  of  the  judg- 
ment roll  and  by  that  alone.  These  rules  rest  upon  well- 
established  princfples. 

By  "collateral  attack,"  as  the  expression  is  used  in  this  opin- 
ion, is  meant  every  proceeding  in  which  the  integrity  of  a 
judgment  is  challenged,  except  those  made  in  the  action  w^hereia 
the  judgment  is  rendered  or  by  appeal,  and  except  suits  brought 
to  obtain  decrees  declaring  judgments  to  be  void  ab  iniiio.  In 
the  case  at  bar  a  judgment  rendered  by  a  court  of  record  of 
general  jurisdiction,  which  jurisdiction  was  exercised  accord- 
ing to  the  course  of  the  common  law,  is  attacked  collaterally. 
The  judgment  so  rendered  is  asserted  to  bfei  void  upon  the  ground 
that  the  affidavit  constituting  the  proof  of  the  attempted  ser- 
vice of  summons  does  not  state  that  the  affiant  was  over  the 
age  of  18  years  at  the  time  of  the  service,  and  upon  the  groimd 
that  the  defendant  never  appeared,  and  the  summons  was  not 
served  by  a  person  over  the  age  of  18  years,  nor  by  an  officer. 
It  may  be  that  the  recital  in  the  judgment  to  the  effect  that  the 
defendant  in  the  action  of  Cotihaim  against  Bwl-c  had  been 
r^ularly  served  with  process  is  not  in  conflict  with,  but,  upon 
collateral  attack,  must  be  deemed  to  supplement,  the  state- 
ments contained  in  the  affidavit  of  service  made  by  Burlinganie 
(Peck  V.  Strauss,  33  Cal.  678 ;  Y assault  v.  Aiisfiti,  30  Cal. 
601;  Alderson  v.  Bell,  9  Cal.  315)  ;  we  are  inclined  to  think 
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that  such  should  be  declared  to  be  the  effect  of  the  recital  when 
the  judgment  is  collaterally,  or  otherwise  than  in  the  action  or 
on  appeal,  attacked,  but  we  reserve  a  decision  of  this  question, 
and  shall,  for  the  present  at  least,  consider  the  affidavit  of 
service  as  being  the  only  proof  in  the  record  showing  or  tend- 
ing to  show  jurisdiction  of  the  person  of  Burke.  The  sole 
inquiry  under  the  doctrines  which  we  have  announced  is :  Does 
the  judgment  roll  in  Conhainv  against  Burke  affirmatively  dis- 
close that  the  court  was  without  jurisdiction  of  the  defendant 
therein  ?  There  is  no  controvei"sy  in  respect  of  the  validity' 
of  the  summons.  Xo  question  arises  as  to  the  process  itself, — 
it  was  in  all  respects  conformable  to  law.  The  judgment  roll 
in  ConJiavm  against  Burke  is  not  silent  touching  the  jurisdic- 
tional facts,  and  for  the  purpose  of  this  appeal  we  assume,  for 
the  time  being,  that  the  presumptions  which  the  law  raises  in 
support  of  judgments  of  courts  of  general  jurisdiction  are  not 
indulged  when  the  judgment  roJls  contain  evidence  with  refer- 
ence to  the  jurisdictional  facts,  but  that  the  evidence  alone, 
unaided  by  presumptions,  is  to  bo  considered  in  determining 
whether  jurisdiction  existed, — although  we  tliink  that  the  rule 
may,  perhaps,  be  too  broadly  stated  in  Galpui  v.  Page^  18  Wal- 
lace 350,  (21  Law.  Ed.  959),  for  it  does  not  seem  unreasonable 
to  us  that,  on  attack  other  than  by  appeal,  the  presumption  of 
jurisdiction  over  the  person  of  the  defendant  ought  to  be  in- 
dulged in  favor  of  the  judgments  of  such  courts,  except  in  those 
instances  where  the  record,  as  a  whole,  affirmatively  discloses 
want  of  jurisdiction,  as  was  the  case  in  Dietrich  v.  Martin, 
2\  Montana,  145  («0  Pae.  1087),  or  that  the  court  was  not 
T)roceeding  within  the  ordinary  scope  of  its  power  exercised 
:according  to  the  general  course  of  the  common  law ;  an  example 
of  the  latter  exception  is  a  case  in  which  the  judgment  roll 
shows  that  at  the  time  of  the  sen'ice  or  attempted  service  of 
summons  the  defendant  was  ber^'ond  the  territorial  limits  of 
the  court's  authority,  and  does  not  contain  evidence  either  of 
service  uixm  him  within  those  limits,  or  of  his  appearance. 
Dietrich  v.  Martin  seems  to  be  an  example  of  the  second  excep- 
tion, as  well  as  of  the  first. 
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From  the  time  the  summons  is  served  the  court  is  deemed 
to  have  jurisdiction  of  ihe  defendant,  and  hence  jurisdiction 
of  the  defendant  in  Corih'Cmn  against  Burke  was  acquired, 
if  acquired  at  all,  by  the  fact  that  service  was  made  upon  him, 
not  by  proof  of  such  fact  If  he  was  personally  served  with 
summons  within  the  state  of  Montana,  jurisdiction  was  ac- 
quired. Sections  71,  78,  79  and  80  of  the  First  Division  of 
the  Code  of  Civil  Procedure  of  the  Compiled  Statutes  of  1887 
provide  that  the  summons  may  be  served  by  the  sheriff,  or  by 
any  other  person  over  the  age  of  18  years,  not  a  party  to  the 
action;  that  sunmions  must  be  served  by  delivering  a  copy 
thereof  to  the  defendant  personally;  and  that  proof  of  the 
service,  when  made  by  any  person  other  than  the  sheriff,  must 
be  by  his  affidavit  showing  the  time  and  place  of  service;  and 
from  the  time  of  service  of  summons  the  court  is  deemed  to 
have  acquired  jurisdiction  of  the  parties  or  property,  as  the 
case  may  be,  and  to  have  control  of  all  subsequent  proceedings. 
The  omission  from  the  affidavit  of  Burlingame  of  the  statement 
that,  at  the  time  he  served  the  summons  upon  the  defendant, 
he  (Burlingame)  was  over  the  age  of  18  years,  is  the  defect 
which  the  plaintiff  in  the  ease  at  bar  urges  as  fatal ;  he  con- 
tends that  thereby  the  judgment  roll  shows  that  the  summons 
was  not  served  by  a  competent  person,  and  that  therefore  the 
judgment  is  void  upon  its  face.  The  plaintiff  fails  to  distin- 
guish between  a  want  of  jurisdiction  and  an  irregularity  in 
obtaining  it  Says  Mr.  Freeman  in  his  work  on  Judgments: 
"There  is  a  difference  between  a  want  of  jurisdiction  and  a  de- 
fect in  obtaining  jurisdiction.  *  *  *  The  fact  that  de- 
fendant is  not  given  all  the  time  allowed  him  by  law  to  plead, 
or  that  he  was  served  by  some  person  incompetent  to  make  a 
valid  service,  or  any  other  fact  connected  with  the  service  of 
process,  on  accoxmt  of  which  a  judgment  by  default  would  be 
reversed  upon  appeal,  will  not  ordinarily  make  the  judgment 
vulnerable  to  a  collateral  attack.'^  (Section  126.)  Upon  this 
subject,  Mr.  Black,  in  Section  224  of  his  treatise  on  the  Law 
of  Judgments,  says:  "Although  the  service  of  process  in  an 
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action  may  have  been  characterized  by  some  defect  or  irregu- 
larity, it  does  not  necessarily  follow  that  the  ensuing  judgment 
will  be  void.  For,  if  the  party  would  take  advantage  of  such 
a  matter,  he  must  do  so  in  the  action  itself,  by  some  proper 
motion  or  proceeding.  It  is  only  when  the  attempted  service 
is  so  irr^ular  as  to  amount  to  no  service  at  all  that  there  can 
be  said  to  be  a  want  of  jurisdiction.  In  any  other  case  there 
may  be  error  in  the  subsequent  proceedings,  but  they  will  be 
sustained  against  a  collateral  attack;"  and  in  Section  263  he 
remarks:  "We  have  already  seen  that  defects  or  irregularities 
in  the  process,  or  in  the  manner  of  its  service,  are  not  sufficient 
to  render  the  judgment  void^  unless  the  flaw  or  omission  is  so 
serious  as  to  make  the  process  equivalent  to  no  process  at  all, 
or  the  ser\^ico  entirely  nugatory,  in  which  ease  the  judgment 
fails  for  want  of  jurisdiction.  It  follows  that  the  judgment  of 
a  court  of  general  jurisdiction  cannot  be  attacked  collaterally 
when  there  has  been  some  service  of  notice,  although  such  ser- 
vice of  notice  may  be  materially  defective."  In  Dorenie  v. 
Sullivan,  7  California,  279,  a  case  substantially  identical  with 
the  one  now  under  consideration  was  presented,  and  the  court 
said :  "It  is  contended  that  where  service  is  made  by  any  one 
other  than  an  officer  or  his  deputy,  or  a  person  appointed  by 
the  judge,  the  affidavit  should  show  that  the  person  serving  the 
writ  possesses  tlie  legal  qualifications  enumerated  in  the  sec- 
tion ;  otherwise,  any  incompetent  person  might  make  the  ser- 
vice. Granting  this  projx)8ition,  the  objection  only  goes  to 
the  formality  of  the  return,  which  might  be  amended  by  the 
officer.  If  the  return  is  defective,  the  defendant  must  appeal 
from  the  judgment;  a  mere  iri'egularity  of  service  is  not  suffi- 
cient to  enable  him  to  attack  the  judgment  collaterally."  In 
Pech  %\  Strauss,  supra,  the  question  was  again  presented  and 
the  court  adhered  to  the  rule  announced  in  Dorenie  v.  Sullivan, 
and  held,  in  addition,  that  the  omission  from  the  affidavit  of 
service  of  a  statement  that  the  person  serving  the  same  was 
over  the  age  of  21  was  more  than  compensated  by  the  recital 
in  the  judgment  that  the  default  of  the  defendant  was  dulv 
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eutereil.  Tho  like  doctrine  Avas  announced  in  Drake  v.  Duve- 
nlck,  45  California,  455,  and  followed  in  Keyhers  v.  McComber, 
07  Talifornia,  895  (7  Pac.  838).  The  same  rule  was  declared 
in  Herman  v.  Santee,  103  California,  519  (42  Am.  St.  Rep. 
145,  37  Pac.  509).  The  Supremo  Court  of  Mississippi,  in 
Harrim/ton  v.  ^Yofford,  40  Mississippi,  31,  said:  '^There  is 
a  verv  clear  and  obvious  distinction  between  a  total  want  of 
sel•^'ice  of  process  and  a  defective  service  of  process,  as  to  their 
effect  in  judicial  proceedings.  In  the  one  case,  the  defendant 
has  no  notice  at  all  of  the  suit  or  proceeding  against  him.  The 
judgment  or  decree  in  such  case,  it  is  conceded,  is  coram  non 
judice  and  void,  upon  the  principles  of  law  and  justice.  In  the 
other  case,  the  defective  service  of  process  gives  the  defendant 
actual  notice  of  the  suit  or  proceeding  against  him,  and  the 
judgment  or  decree  in  such  case,  although  erroneous,  w^ould 
be  valid  until  reversed  by  a  direct  proceeding  in  an  appellate 
jurisdiction,  and  its  validity  cannot  be  collaterally  called  in 
question.  And  this  view  of  tlie  law  is  believed  to  be  sustained 
by  reason,  principle  and  authority."  In  Isaacs  v.  Price,  2 
Dillon,  351,  Federal  Case  Xo.  7,097,  Judge  Dillon  said:  "A 
distinction  is  to  be  made  between  a  case  where  there  is  iw  ser- 
vice whatever,  and  one  which  is  simply  defective  or  ii^regular. 
In  tlie  first  case  the  court  acquires  no  jurisdiction,  and  its  judg- 
ment is  void ;  in  the  other  case,  if  the  court  to  which  the  pro- 
cess is  returnable  adjudges  the  sei'vice  to  be  sufiicient^  and 
renders  judgment  therein,  such  judgment  is  not  void,  but  only 
subject  to  be  set  aside  by  the  court  which  gave  it,  upon  season- 

a  

able  and  proper  application,  or  reversed  upon  appeal.  The 
error  in  tlie  argument  of  the  defendant  is  that  it  proceeds  upon 
the  ground  that  the  judgment  rendered  upon  the  service  made 
upon  him  was  wholly  void."  Many  other  cases  to  the  same 
effect  might  be  cited. 

Inspection  of  the  judgment  roll  in  Conhahn  a  (/a  ins  f  Bxirhe 
does  not  disclose  a  want  of  jurisdiction  of  the  defendant  in  that 
action,  and  therefore  the  judgment  may  not  be  declared  void 
on   collateral  attack.      Assuming  the  Burlingamo  affidavit  to 
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have  been  the  only  proof  of  service,  the  court  merely  erred  in 
adjudging  the  service  regular. 

3.     (From  what  has  thus  far  been  said  it  is  not  to  be  inferred 
that  we  tacitly  assume  the  judgment  would  be  void  if  the  roll 
affirmatively  disclosed  that  Burlingame  vras  less  than  18  years 
of  age  when  he  served  the  summons,  or  if  upon  direct  attack 
by  suit  in  equity  that  fact  were  established  by  proof,  nor  can 
such  an  inference  reasonably  be  deduced.     When  Burlingame, 
who  was  not  a  party  to  the  action,  delivered  to  Burke  person- 
ally a  copy  of  the  summons,  the  latter  was  thereby  notified  of 
the  pendency  of  the  actioai,  and  of  the  fact  that,  unless  he  a^v 
peared,   judgment  ^vould  go  against  him;  he  was  put  upon 
inquiry,  and  such  delivery  was  sufficient  to  subject  Burke  to 
the  jurisdiction  of  the  court,  despite  the  fact  that  Burlingame 
was  not  of  the  age  prescribed.     The  service,  though  irr^ular 
or  defective,  sufficed  to  accomplish  the  substantial  purpose  and 
object  which  the  law  designs  the  summons  to  perform.    We  are 
of  the  opinion  that  even  if  the  judgment  roll  should  exhibit 
the  incompetency  of  Burlingame  in  the  re8i>ect  mentioned,  or 
such  incompetency  were  otherwise  shown,   the  judgment  for 
that  reason  would  not  be  either  void  or  subject  to  any  attack 
save  that  by  appeal.     A  judgment  rendered  by  a  court  having 
jurisdiction  of  the  subject-matter  and  of  the  parties,  and  keep- 
ing within  the  limits  of  its  power,  though  it  may  be  voidable^ 
is  never  void.     Jurisdiction  of  a  defendant,  when  irr^ularly 
acquired,  may  be  renounced  as  the  result  of  suitable  prt)ceed- 
ings  seasonably  taken  in  the  action  itself,  or  on  appeal  from  iha 
judgment;  but  jurisdiction  irregularly  obtained  is  nevertheless 
jurisdiction, — the  power  to  hear,  decide  and  adjudge, — and 
when  this  exists  the  judgment  cannot  be  void.    This  conclusion 
inevitably  results  from  the  principles  announced  in  the  former 
part  of  the  opinion.     Were  it  not  for  the  case  of  Hauswirth  v. 
Sullivan,  C  Montana,  203   (9  Pac.   798),  we  should  content 
ourselves  with  the  foregoing  observations,  and  affirm  the  judg- 
ment appealed  from  ^yithout  further  remark;  but  that  case, 
when  teste<l  by  these  principles,  seems  to  us  to  be  so  manifest!} 
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wrong  that  we  deem  it  not  improper  to  indicate  our  views  upon 
the  principal  point  there  decided.  In  the  Hauswirth  Case  the 
Supreme  Court  of  the  Territory  of  Montana  decided  that  the 
service  of  a  sunmions  on  Sunday  was  void,  and  that  a  judgment 
by  default  against  the  defendant,  founded  upon  such  service,, 
was  a  mere  nullity,  altiiough  the  sheriff's  return  stated  that  the 
service  was  made  on  Saturdav.     It  was  held  that  the  defendant 

■ 

might  maintain  a  suit  in  equity  to  have  the  judgment  sot  aside 
on  the  ground  that  the  service  was  made  on  Sunday.  We  are 
satisfied  that  the  doctrine  there  announced  is  errontx>us.  Ser- 
vice of  summons  on  Sunday  is  not  a  nullity,  but  a  mere  irregu- 
larity with  respect  to  the  time  or  day  on  which  it  was  made, 
and  a  judgment  based  ujx)n  it  is  not  void.  While  i)erhaps  not 
directly  in  })oint,  Conner  v.  Jackson,  50  Alabama,  384,  and  Ham- 
mond V.  Wilder,  25  Vermont,  342,  strongly  support  this  rea- 
sonable and  just  view.  If  the  Hauswirth  Case  announces  the 
true  rule  of  law,  then  titles  acquired  under  proceedings  based 
upon  judgments  by  default  are  subject  to  attack  at  any  time 
and  must  be  declared  void  whenever  it  appears  that  the  sum- 
mons was  sen'ed  on  Sunday;  for  example:  In  an  action  upon 
a  promissory  note  the  summons  is  sen'od  upon  Sunday,  but 
the  return  states  tliat  service  was  made  on  Monday ;  default 
is  regularly  en  tiered,  and  judgment  follo<\vs;  sale  is  had  under 
execution;  title  to  the  projierty  professedly  passes  to  A.,  who 
conveys  to  B.,  and  B.  to  C.  In  the  course  of  time  the  value  of 
the  property  increases  enormously.  The  judgment  debtor  now 
seeks  to  have  the  judgment  declared  a  nullity  for  the  reason: 
that  the  summoYis  was  served  on  Sunday,  a  nonjudicial  day. 
Under  the  holding  in  the  Ilauswarth  (^ase  the  attack  must  be 
suciceesful,  the  judgment  and  all  pr(x*eedings  thereafter  are 
nullities,  and  the  judgment  debtor  has  the  title  which  by  the 
execution  sale  professe<lly  passed  from  him  to  the  purchaser;. 
and,  even  if  the  summons  had  in  truth  been  served  on  a  dav 
other  than  Sunday,  it  is  possible  to  conceive  of  circumstances 
in  Avhich,  long  after  the  judgment  was  entered  and  the  sale 
-made,  the  contrary  might  be  proveil,  thereby  destroying  that 
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Avhieli,  for  aught  the  purchasers  were  able  to  discover,  was  a 
perfect  title.  Such  is  necessarily  the  logical  result  and  effect 
of  that  decision,  notwithstanding  the  remarks  on  page  213  (0 
Mont.,  and  page  804,  9  Pac.),  touching  the  assignment  of  a 
void  judgment,  and  the  rights  of  ^'innocent  tJiird  persons''  upon 
execution  sale  under  a  judgment  void  ah  initio.  The  law  does 
not  offer  a  i>remium  for  i)erjury,  and  should  not  permit  mere 
irregularities,  which  have  been  waived  by  the  only  persons 
entitled  to  complain,  to  overturn  solemn  judgments  rendered 
on  personal  service  of  summons.  The  serving  of  a  summons 
is  a  ministerial  act  in  aid  of  judicial  proceedings.  Service 
made  on  Sunday  is  voidable;  it  will  be  quashed  or  set  aside 
when  the  proper  motion  in  that  behalf  is  promptly  and  season- 
ably inteq)ose(l ;  but,  like  any  other  mere  irregularity  or  imper- 
fection, it  may  be  waived.  By  inaction  on  the  part  of  the  per- 
son who  might  have  s^>ught  to  be  relieved  of  its  effect,  it  is 
acquiesced  in,  cured  or  waived ;  it  is  then  no  longer  voidable,  and 
the  privilege  of  taking  advantage  of  it  is  forever  lost.  So  with 
the  service  of  the  summons  in  Conhaim  agaitist  Burhe :  The 
d.  fendant  in  that  case  had  the  right  to  move  that  the  service 
be  set  aside,  and  the  motion,  if  made,  should  liave  l)ecn  granted, 
unless  the  affidavit  were  amended,  or  a  new  one  filed,  stating 
that  ]3urlingame  was  over  18  years  old  at  the  time  of  service; 
and,  perhaps,  on  appeal  from  the  judgment,  relief  would  have 
been  obtained,  although  no  such  motion  had  been  interposed; 
but  Burke  cannot  otherwise,  either  upon  cx)llat-eral  or  direct 
attack,  successfully  impeach  the  judgment  because  of  the  irr^i- 
lar  service,  or  l>ecause  of  the  defect  in  the  proof  of  sendee. 

We  are  not  advised  of  any  othei*  case  in  this  state  which 
announces  a  rule  different  from  the  one  applied  in  the  case  at 
bar.  Choate  v.  Spencer,  13  JVIontana,  127  (32  Pac.  G51,  40  Am. 
St  Rep.  425,  20  L.  K.  A.  424),  was,  as  the  opinion  states,  a 
direct  attack  by  a  bill  in  equity  upon  a  judgment  based  upon 
a  summons  not  attested  bv  tlie  seal  of  the  court  from  which  it 
issued,  and  the  judgment  was  for  that  reason  declared  void; 
the  court  holding  that  the  paper  purj)orting  to  l>e  the  process 
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of  the  court  was  a  nullity.  Shw^nvan  v.  Ihwt,  20  Montana,  555 
(63  Am.  St  Rep.  645,  52  Pac.  558),  and  Sharman  v.  Eukes 
{Id,)y  were  appeals  from  orders  discharging  a  writ  of  attach- 
ment on  the  ground  that  the  supposed  sunmions  was  not  authen- 
ticated by  the  signature  of  the  clerk,  the  court  holding  that  the 
summons  was  a  nullity,  and  that  under  Section  890  of  the  Code 
of  Civil  Procedure  a  writ  of  attachment  which  is  issued  before 
a  valid  summons  is  absolutelv  void,  and  not  merelv  voidable. 
In  Lay  ton  v.  Trapp.  20  Montana,  453  (52  Pac.  208),  it  was 
held,  on  certwrari  to  review  the  judgment  of  a  justice  of  the 
peace,  that  the  service  of  the  sunmions  must  be  i)roved  by  the 
affidavit  of  the  person  making  it,  and,  such  an  affidavit  not  hav- 
ing l)een  made,  the  justice  had  no  jurisdiction  to  render  the 
judgment  by  default.  The  court  said  that  since  the  justice's 
<*ourt  is  a  court  of  inferior  jurisdiction,  and  there  are  no  legal 
presumptions  in  favor  of  its  jurisdiction,  its  jurisdiction  must 
affirmatively  appear  on  the  face  of  the  record.  Sanford  v.  Ed- 
icards,  19  Montana,  56  (61  Am.  St.  Rep.  482,  47  Pac.  212), 
likewise  involved  the  validity  of  a  judgment  rendered  by  a  just- 
ice of  the  peace,  the  court  holding  that  under  the  statut.es  then 
in  force,  providing  that  in  actions  before  a  justice  of  the  peace 
siimmons  must  be  sei'ved  by  reading  it  to  the  defendant  per- 
sonally, or  by  leaving  a  copy  at  his  place  of  residence,  the 
deliverv  to  the  defendant  of  a  copv  of  the  summons  without 
reading  it  to  him,  or  leaving  a  copy  at  his  place  of  residence, 
was  not  sufficient  ser\'ice,  and  that  a  judgment  based  on  a  return 
showing  a  deliveiy  only  was  void.  Palmer  v.  McMaster,  8 
Montana,  186  (19  Pac.  585),  is  clearly  distinguishable  from  the 
ease  now  before  iis,  for,  while  the  attack  upon  the  judgment  was 
collateral,  the  judgment  was  based  upon  an  attempted  service 
of  summons  by  publication^  and  in  such  a  case  the  proceeding 
is  not  one  in  accordance  with  the  course  of  the  common  law, 
nor  in  the  exercise  of  the  ordinary  jurisdiction  of  the  court. 
The  judgment  was  declared  void  in  the  last  named  ease  upon 
the  principles  declared  in  Galpin  v.  Page,  supra:  ^'Whenever 
therefore,  it  appears  from  the  ins])ection  of  the  record  of  a 
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court  of  general  jurisdiction  that  the  defendant  against  whom 
a  personal  judgiu^nt  or  decree  is  rendered  was  at  the  time  of 
the  alleged  service  without  the  territorial  limits  of  the  court, 
and  thus  bej'ond  the  reach  of  its  process,  and  that  he  never 
appeared  in  the  action,  the  presumption  of  jurisdiction  over 
his  person  ceases,  and  the  burden  of  establishing  the  jurisdic- 
tion is  cast  upon  the  party  who  invokes  the  benefit  or  protec- 
tion of  tJio  judgment  or  decree.  *  *  *  When,  therefore, 
by  legislation  of  a  state,  constructive  service  of  process  by  pub- 
lication is  substituted  in  i)lace  of  personal  citation,  and  the 
court  upon  such  service  is  authorized  to  proceed  against  the 
person  of  an  absent  party,  not  a  citizen  of  the  state  nor  found 
within  it,  every'  principle  of  justice  exacts  a  strict  and  literal 
compliance  with  the  statutorv  provisions."  It  is  apparent  that 
the  rule  applied  in  that  case  is  based  upon  a  principle  different 
from  the  one  governing  the  case  at  bar. 

The  other  assignments  of  error  are  without  merit. 
The  judgment  will  lx>  affirmed,  and  it  is  so  ordered.    Remit- 
titur may  issue  forthwith. 

Affirmed. 
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aQ    ^  (No.   1,290.) 

(Submitted   March    19.   1901.      Decided  May   6,   1901.) 

Water  Rights — Owners  in  Common — Diversion  of  Water — 
Sufficiency  of  Findlmjs — Appeal — Q uestlon  Considered — 
ConfiiH  of  Evidence — Waiver  of  Objections — Briefs. 

1.  Where  the  record  on  appeal  does  not  show  what  amendment,  if  any.  wis 
made  to  the  complaint,  error  in  allowing  it  will  not  be  considered. 

2.  Where  the  evidence  is  conflicting,  the  findings  of  the  trial  court  will  nek 
be  disturbed  on  appeal. 

3.  The  defendant  in  an  action  for  diverting  water  contended  that  the  reason 
that  the  water  did  not  flow   in  plaintiff*s  ditch  was  due  to  the  improper 
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coDBtmctioD.  Findings  were  made  that  plaintiff  and  defendant  had  agreed 
to  construct  their  ditches  on  a  12-lnch  grade,  and  that  plain- 
tiff's ditch  was  not  on  a  12-inch  grade,  and  that  one  point  in  plaintiff's 
ditch  was  as  high  as  the  bottom  of  the  main  ditch  where  plaintiff's  ditch 
connected  therewith,  but  that  plaintiff's  ditch  was  sufficient  to  irrigate 
his  land.  The  findings  did  not  show  the  grade  of  plaintiff's  ditch,  or  that 
the  bottom  of  the  main  ditch  was  not  below  the  agreed  grade.  The  court 
found  that  the  allegation  of  the  complaint  was  sustained.  Held,  that  the 
findings  were  suflicient  to  support  a  Judgment  for  plaintiff. 

4.  An  owner  in  common  of  a  water  right,  who  takes  water  at  a  main  ditch 
at  a  point  above  where  the  other  owner  takes  water  therefrom,  la  not 
entitled  to  withdraw  an  amount  of  water  in  proportion  to  his  owner- 
ship of  the  water  right,  provided  he  leaves  the  proportionate  share  of 
the  other  owner  in  the  main  ditch,  without  regard  to  the  seepage  and 
evaporation  of  the  remainder  before  it  reaches  the  other  owner,  a  mile 
distant. 

5.  Where  assignments  of  error  are  not  mentioned  in  the  brief  of  appellant, 
they  will  be  considered  as  waived. 

On   Motion   fob   Rkhearing.  ' 

A  brief  disrespectful  in  language  and  tone  to  the  supreme  court  will  not  be 
considered,  and  will  be  ordered  stricken  from  the  files  and  returned  to 
counsel   who  prepared   It. 

Appeal  from  Distinct  Court,  Cascade  County ;  J.  B.  Leslie, 
Judge. 

Action  by  Mose  Anderson  against  W.  W.  Cook  and  another 
for  the  diversion  of  water.  From  a  judgment  in  favor  of  the 
plaintiff,  and  froan  an  order  denying  a  motion  for  a  new  trial, 
the  defendants  appeal.     Affirmed. 

Mr.  Ransom  Cooper  ^nd  Mr,  W.  B.  Sands,  for  Appellants. 

Mr.  Willi<irn  G.  Downing  and  Mr.  Sam  Stephenson^,  for  Re- 
spondent. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  the  judgment  in  the  ease  and  from 
an  order  denying  a  new  trial.  It  is  a  suit  wherein  the  plaintiff 
demands  damages  from  the  defendants  for  injury  to  his  crops 
on  c^^ain  lands  in  his  possession,  the  said  injury  alleged  to 
have  occurred  through  the  wrongful  acts  of  the  defendants  in 
the  year  1896  in  their  having  checked  the  flow  of  tlie  waters 
in  question  in  a  certain  common  ditch  running  from  a  common 
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resen^oir  beloiipng  to  the  parties  to  the  action.     Plaint iflF  also 
prays  for  equitable  relief. 

It  is  alleged  by  the  plaintiff,  and  admitted  by  the  defendants, 
that  thev  built,  owned  and  held  in  common  a  certain  ditch  run- 
ning  from  the  said  reservoir  down  to  the  point  at  which  plain- 
tiff constructed  another  ditch  to  carrv^  the  w^aters  from  the 
c>(>mm(>n  ditch  to  his  irrigable  lands.  The  complaint  alleged 
that  the  ditch  running  from  the  reser\'oir  and  the  reservoir 
it.self  were  owned  by  tlie  defendants  and  plaintiff  in  the  follow- 
ing proportions, — that  is  to  say,  plaintiff  was  the  owner  of  a 
one-third  undivided  interest  in  the  common  ditch  and  a  one- 
third  undivided  interest  less  one-seventh  of  one-eighth  in  the 
said  reser\'oir,  and  that  the  defendants  owned  the  remaining 
interests  in  the  ditch  and  reservoir;  wheretis  the  defendants 
alleged  that  they  owne<l  fif t«»n  twenty-seconds  of  the  ditch  and 
resen'oir.  It  is  alleged  in  the  complaint^  and  admitted  in  the 
answer,  that  the  reservoir  and  the  main  ditch  at  all  times  dur- 
ing the  spring  and  summer  of  1890  contained  an  abundance 
of  water  for  the  irrigation  of  the  lands  of  the  plaintiff  and  of 
the  defendants.  The  conii)laint  also  stated  that  the  said  ditches 
furnished,  and  there  flowed  through  them,  a  largo  volume  of 
water  down  to  certain  head  gates  on  the  lands  of  the  defendants, 
and  that  at  two  points  on  said  ditch  the  defendants,  without 
right,  wrongfully,  and  intending  to  deprive  the  plaintiff  of  the 
use  of  said  water,  which  belonged  to  the  plaintiff,  and  to  which 
he  was  entitled,  and  in  order  to  prevent  tlie  same  from  flowing 
on  through  said  dit<»h  to  plaintiff's  lands,  erected  head  gates 
at  two  points  on  said  ditch,  and  stopped  and  checked  tlie  flow 
of  the  water  in  said  ditch,  so  that  the  same  ceased  to  flow  in 
quantities  sufficient  to  irrigate  any  of  plaintiff's  crops.  It  was 
further  alleged  that  the  defendants  so  checked  the  water,  and 
erected  said  head  gates  in  such  manner,  as  to  check  and  stop 
the  flow  of  said  water  wilfully  and  maliciously,  intending  to 
deprive  this  plaintiff  of  the  same,  and  without  any  reason  there- 
for ;  that  the  water  so  chec»ked  and  stopped  in  said  ditch  over- 
flowed, and  was  needlessly  wasted  upon  the  lands  of  the  defend- 


25  Mont.]  Anderson  v.  Cook.  333 

aiits>  during  the  season  of  1896,  and  during  this  time  the  plain- 
tiflF  was  deprived  of  the  use  of  the  waters,  which  were  greatly 
in  excess  of  the  water  needed  and  used  by  the  defendants,  and 
which  would  have  been  ample  and  suflBcient  to  have  irrigated 
the  crops  of  the  plaintiff ;  that,  but  for  the  wrongful  checking 
of  the  flow  of  said  water  in  said  ditch,  and  the  diversion  of 
said  water  unnecessarily  by  the  defendants  as  aforesaid,  the 
said  waters  would  have  flowed  down  to  his  crops,  and  would 
have  been  ample  and  suflScient ;  that  from  the  end  of  the  main 
ditch  running  from  the  reservoir  plaintiff  continued  said  ditch 
down  to  and  upon  his  said  lands,  and  constructed  laterals  there- 
from to  and  upon  the  lands  sufficient  to  irrigate  all  of  the  said 
crops ;  and  that  by  reason  of  the  checking  and  diversion  of  said 
w^aters  by  defendants  as  aforesaid  his  crops  were  greatly  dam- 
aged, to-wit,  in  the  sum  of  $1,300. 

The  defendants  demurred  to  the  complaint,  stating,  among 
other  things,  that  the  complaint  did  not  state  facts  suflScient  to 
constitute  a  cause  of  action,  and  that  the  complaint  was  uncer- 
tain in  that  it  did  not  state  the  quantity  of  water 
^vasted  by  the  defendants,  and,  further,  that  it  did 
not  state  the  quantity  required  by  the  plaintiff  over 
and  above  the  amount  received  by  him.  Subsequently 
a  stipulation  withdrawing  the  demurrer  and  giving  the  defend- 
ants ten  days  in  which  to  file  an  answer  was  made  and  entered 
^  into  by  respective  counsel,  and  duly  filed  in  said  cause.  There- 
upon the  defendants  answered,  and  denied  that  the  said  lands 
of  the  plaintiff  were  deprived  of  water  through  any  acts,  wrong- 
ful or  otherwise,  of  the  defendants;  and  denied  that  they,  or 
either  of  them,  or  any  one  else,  constructed  two  or  any  head 
gates  on  any  ditch  without  right  or  wTongfuUy,  or  wnth  tlie 
intention  of  depriving  plaintiff,  or  any  one  else,  of  the  use  of 
the  water,  or  to  prevent  the  water  from  flowing  to  plaintiff's 
lands  or  elsewhere.  Thev  denied  that  thev,  or  either  of  them, 
or  any  one  else,  constructed  any  head  gates  whatever  which 
could  prevent  the  free  flow  of  water  in  the  plaintiff's  ditch  or 
ditches,  and  denied  that  defendants'  head  gates,  or  either  of 
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them,  stopped  or  checked  the  flow  of  water  from  the  main  ditdi 
to  or  into  plaintiflF's  ditch  or  ditches ;  and  denied  that  def eiid- 
ants,  or  either  of  them,  checked  the  said  waters,  or  construcfted 
said  head  gates  so  as  to  check  the  water  or  to  stop  the  flow- 
thereof  wrongfully,  or  maliciously,  or  otherwise;  or  that  tke 
said  head  gates,  or  any  act  or  omission  of  defendants,  or  either 
of  them,  stopped  or  checked  the  &ow  of.  said  water  into  plain- 
tiff's ditch;  or  that  the  water  so  alleged  to  be  checked  over^ 
flowed  or  w^as  maliciously  wasted  upon  the  lands  of  the  defend- 
ants or  elsewhere;  aiHl  denied  damage  of  any  kind  to  the  said 
crops.  For  further  defense  they  set  up  tliat  plaintifFs  ditch  was 
not  at  any  time  of  sufficient  capacity  to  coaivey  water  sufficient  to 
irrigate  any  portion  of  plaintiff's  lands,  said  ditxih  not  being 
at  any  time  "deep  enough  to  enable  sufficient  water  to  flow 
through  the  same"  for  irrigating  any  portion  of  his  lands. 

Upon  the  trial  of  the  cAUse,  after  the  swearing  of  the  jury, 
upon  the  offer  of  evidence  by  the  plaintiff,  one  M.  S.  Darling, 
county  surveyor,  the  first  witness,  being  sworn  to  testify,  the 
defendants  objected  to  any  evidence  being  received  under  the 
complaint,  for  the  reason  that  it  did  not  state  facts  sufficient 
which  would  warrant  a  court  in  granting  the  plaintiff  any 
relief. 

In  addition  to  the  facts  admitted,  there  is  proof,  or  evidence 
tending  to  prove,  that: 

The  defendants,  during  the  times  referred  to  in  the  com- 
plaint, had  two  ditches  leading  from  the  main  ditch, — one  2 
feet  8  inches  vdde  by  2  feet  deep,  and  the  other  3.5  feet  wide 
by  2  feet  deep.  About  one-half  mile  dovm  the  Anderson  diteli 
from  the  end  of  the  main  company  ditch  was  a  higli  point  in 
the  bottom  of  the  said  Anderson  ditch,  this  point  being  higher* 
than  a  head  gate  opening  into  one  of  the  defendanta'  laterals ; 
1.02  feet  of  water  would  nm  over  this  high  point  when  the 
ditch  was  running  full.  In  1806  the  head  gate  nearest  the 
reeen'oir  was  a  l)oard  across  the  lateral  ditch,  with  dirt  Hirown 
in  alx)vo  it.  Plaintiff  did  not  get  one-fiftieth  of  tiie  water  which 
he  claimed.     During  May  and  June,  1806,  there  was  plenty 
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of  water,  but  plaintiff  did  not  "get  any  to  amount  to  anything." 
The  water  went  through  the  head  gatee  of  defendants.  Plain- 
tiff had  water  only  about  four  days  in  May  and  June.  After 
he  had  enitered  suit,  "water  came  on  steady  from  July  3d  to 
August."  After  suit,  water  came  across  the  high  place  spoken 
of  from  7  -to  11  inches  deep  all  the  time,  and  4^4  feet  wide. 
When  defendants  "would  keep  their  boards  on  so  water  would 
come  through,  there  was  plenty  for  all."  Water  from  the  ditcrh 
stood  a  foot  deep  over  an  area  of  10  or  15  acres  on  the  north 
side  of  the  company  ditch  on  defendants'  land.  On  July  15th 
(after  plaintiff  went  to  Great  Falls  to  institute  suit)  plaintiff 
was  getting  all  the  water  he  wanted,  and  defendants  had  their 
ditch  full,  and  were  getting  probably  three-fourths  of  the  water. 
About  June  10th  defendants  were  drawing  tlie  water  off  on 
both  sides  of  the  main  ditch,  their  laterals  being  full,  and  "the 
main  ditch  as  full  as  it  could  get,"  at  which  time  "Anderson 
was  trying  to  irrigate  \\4th  no  w^ater."  In  some  places  the  main 
ditch  averaged  20  or  25  feet  wide.  At  the  lower  end  it  aver- 
aged 12  to  19  feet.  wide.  The  reason  Anderson  got  no  water 
was  that  the  main  ditch  was  "that  deep  that  it  just  simply 
drew  it  off."  Anderson  built  his  ditch  on  the  sur\^ey  of  one 
Arnold.  Said  Arnold  surveyed  the  Anderson  ditch,  laying  it 
on  a  grade  of  12  inches  to  the  mile.  At  least  one  of  the  laterals 
of  the  defendants  had  a  fall  of  1  foot  to  1,800  feet.  The 
capacity  of  the  main  ditch  was  1,348  inches,  that  of  the  defend- 
ants' first  ditch  518  inches,  and  of  the  second  224  inches.  The 
head  gates  of  the  two  laterals  are  about  one-half  mile  apart. 
The  capacity  of  the  Anderson  ditch  was  383  inches.  All  of 
the  parties  had  lands  needing  irrigation  lying  under  the  ditch, 
and  had  means  of  using  the  water  on  the  crops  on  said  lands, 
and  actually  used  the  same  when  they  could  severally  get  it. 

Plaintiff  offered  to  prove  that  he  tendered  his  servic^ee  to 
defendants  to  build  up  the  levees,  but  defendants'  counsel  ob- 
jected, and  the  objection  was  sustained. 

In  the  course  of  the  trial  a  large  number  of  witnesses  were 
examined,  some  of  them  being  persons  who  qualified  as  having 
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had  considerable  expei'ience  as  survervors,  and  as  users  of  water 
for  the  purposes  of  irrigation.  Numbers  of  maps  were  used 
and  appear  as  exhibits  in  this  case.  Counsel  were  permitted 
by  the  court  to  examine  these  witnesses  with  special  reference 
to  what  was  shown  by  the  several  maps,  and  in  the  course  of 
the  testimony  they  frequently  made  statements  that  were  very 
material  as  affecting  the  rights  of  the  parties,  using  the  maps 
to  illustrate  definitely  what  they  meant  to  say.  There  is  not 
anything  in  the  transcript  to  indicate  to  this  court  to  what  these 
witnesses  referred  when  u^ng  the  maps,  so  that  a  large  part 
of  what  may  have  been  very  material  and  convincing  evidence 
in  the  minds  of  the  jury  or  trial  judge  is  altogether  without 
meaning  to  this  court. 

There  was  testimony  in  conflict  with  many  of  the  alleged 
facts  stated  above. 

The  defendants  assign  as  error  the  court's  overruling  their 
objection  to  the  introduction  upon  the  trial  of  any  evidence 
under  the  complaint  upon  the  ground,  then  stated,  that  it  did 
not  state  facts  sufficient  to  entitle  the  plaintiff  to  any  relief. 
The  complaint  is  not  conspicuous  in  the  history  of  code  plead- 
ing as  an  example  to  be  followed,  for  it  is  rcM^lundant  in  many 
parts,  and  not  explicit  enough  in  others;  but  we  do  believe, 
and  therefore  hold,  after  careful  consideration,  that  it  does 
state  facts  sufficient  to  admit  proof  upon  which  the  court,  if 
satisfied  of  the  truth  of  the  allegations,  could  afford  relief. 
The  complaint  was  wide  open  to  demurrer  for  uncertainty,  but 
this  ground  of  demurrer  was  waived,  as  before  herein  stated. 

The  defendants  complain  that  the  court  permitted  the  plain- 
tiff to  amend  his,  complaint  after  objection  to  the  introduction 
of  any  evidence  thereunder,  after  the  jury  was  sworn,  and  then 
refused  to  grant  them  a  continuance  of  the  said  cause.  It  is 
assumed  in  the  briefs  that  the  complaint  was  amended,  bur 
the  record,  while  showing  that  permission  to  amend  was  given, 
does  not  disclose  what,  if  any,  amendment  was  made.  We, 
having  no  means  of  knowing  whether  anything,  material  or 
otherwise,  was  added  to  the  pleadings,  cannot  consider  this 
assignment  of  alleged  error. 
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The  contention  of  the  defendants  upon  which  they  rely  in 
the  answer  w^as :  First^  that  they  did  not  check  the  water ;  and, 
second,  that,  if  the  plaintiff  did  not  get  water  to  irrigate  his 
crops,  it  was  solely  because  he  did  not  construct  his  own  ditch 
"properly,  and  to  a  depth  sufficient  to  enable  the  water  to  flow* 
through  the  same  .when  maintained  to  a  height  in  the  ditch 
leading  out  of  said  reservoir  to  which  it  could  be  maintained 
with  safety,  and  without  overflowing  the  banks  of  said  last- 
named  ditch." 

To  consider  all  the  thirty-five  particulars  in  which  defendants 
claim  in  their  brief  that  the  decree  of  the  court  or  its  findings 
are  erroneous,  would  require  more  space  and  labor  than  we  think 
necessary.  The  main  points  are  that  the  evidence  fails  to  sup- 
port the  findings,  and  that  the  decree  is  not  supported  by  the 
findings;  tlie  principal  reliance  being  upon  the  ground  that 
the  evidence  does  not  show  that  the  defendants  used  more  than 
their  share  of  the  water,  and  that,  if  they  did,  the  plaintiff  was 
not  damaged  by  their  doing  so,  for  the  reason  that  liis  ditch 
would  not  carrv  water  under  safe  conditions,  or  conditions  that 
would  allow  defendants  to  use  the  water  in  common  with  him. 
They  further  complain  ^'because  the  decree  comj^els  the  defend- 
ants to  forego  the  use  of  water  two  days  in  each  week  merely 
because  plaintiff  will  not  put  his  ditch  upon  established  grade." 

As  was  the  case  in  Carron  v.  ^Yood,  10  Mont.  500,  2(1  Pac. 
388,  a  study  of  the  evidence  presentcnl  by  the  record  shows  that 
witnesses  for  the  rc^spective  i)arties  had  made  examinations  and 
measurements  of  the  ditches  and  head  gates,  and  stated  to  the 
jury  the  dimensions  and  capacity  thereof.  As  it  often  happens 
in  controversies,  there  is  considerable  difference  in  the  state- 
ments of  witnesses  for  the  respective  parties  as  to  tlie  size, 
capacity,  grade  and  condition  of  ditcher,  head  gates,  and  the 
nature  and  effect  of  any  obstrjictions  which  may  l)e  thc^reiii. 
It  was  the  province  of  the  jury  to  ])ass  U])on  the  credibility  of 
the  witnesses  and  the  weight  of  testimony,  and  to  make  find- 
ings.  They  did  so,  and  the  findings  were  adopted  l)y  the  courr. 
It  has  been  often  announced  by  this  court  that,  wlien  there  is 
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evidence  to  support  the  verdict  or  the  findings,  the  same  will 
not  be  disturbed  because  there  is  conflicting  testimony  upon  tiie 
subject.  The  jury  and  court  having  found  that  the  co-ownere 
of  the  main  ditch  had  agreed  that  plaintiff  should  put  his  ditch 
upon  a  uniform  grade  of  12  inches,  appellant  says  that  findings 
1,  2,  3,  4  and  10  declare  that  plaintiff  did  not  put  his  ditch 
on  a  12-inch  grade,  as  agreed,  and  that,  therefore,  these  findings 
show  that  plaintiff  was  the  one  in  fault.  To  find  that  a  ditch 
was  not  put  on  a  12-inch  grade  is  not  to  declare  that  it  was  not 
on  a  grade  of,  say,  11.95  incht^s,  or  perhaps  as  much  as  25 
inches.  Finding  2,  it  is  true,  states  that  ^'there  was  a  point 
in  the  bottom  of  said  ditch,  about  one-half  mile  east  of  the  main 
ditch,  which  was  of  the  same  height  as  the  bottom  of  the  main 
ditch  at  the  lower  end  of  the  main  ditcli  where  plaintiff  tskes 
out  his  water;''  but  thei'e  is  no  finding  that  the  end  of  said 
main  ditch  was  not  below  grade,  or  that  the  laterals  of  the  plain- 
tiff were  not  taken  out  within  the  half  mile.  The  court-  and 
jury  found,  besides,  that  the  condition  of  the  plaintiff's  ditch 
was  sufficient  to  irrigate  his  crops,  and,  further,  that,  if  the 
defendants  opened  their  lateral  ditches  (iuito  which  the  head 
gates  let  the  water),  this  ^*would  have  prevented  the  plaintiff 
from  getting  any  water  at  all." 

The  court  made  its  further  finding  '^that  the  allegations  of 
said  complaint  have  been  sustained."  We  find  nothing  con- 
flicting in,  the  findings.  We  cannot  say  that  they  do  not  su[>- 
port  tJio  decree^ 

The  parties  did  not  o^v^l  tlie  water.  The}-  had  a  right  to 
the  use  of  it  in  conunon.  They  did  not  have  a  prior  right.  The 
defendants  assume  that  thev  were  at  all  times  entitled  to  take 
out  twothirds  of  the  water,  provided  they  left  on(>third  thereof 
in  quantity  in  the  main  ditch.  This  is  error.  If  there  were 
1,200  inches  in  tlie  ditch,  and  they  needed  and  took  out  800 
inclies  at,  say,  a  ])oint  100  feet  Ix^low  the  resen^oir,  there  would 
be  left  400  inches,  one-third  of  the  vohime  of  water,  with  a 
journey  of  more  than  one  mile  to  go  in  warm  wcflther,  and  over 
a  slow  grade,  and  through  a  ditch  from  144  inches  to  228  inches 
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wide,  subject  to  verj'-  great  loss  from  seepage,  evaporation  and 
actual  leakaga  The  slightest  knowledge  of  the  laws  of  nature 
will  convince  any  reasonable  person  that  the  plaintiff  would 
get  a  very  small  part  of  the  400  inches  wherewith  to  make  his 
desert  lands  produce  remunerative  crops. 

Considering  the  relations  of  the  parties  to  the  contract  under 
which  they  were  to  use  the  water,  the  findings  against  the  de- 
fendants, the  evidence  in  the  case,  and  the  obscure  nature  of  the 
report  of  the  testimony,  we  cannot  say  that  the  court  did  not 
do  equity  in  its  decree  declaring  that  the  plaintiff  should  have 
the  sole  use  of  the  water  during  two  certain  consecutive  days 
of  each  week.  This  works  no  hardship  to  the  defendants,  as 
it  gives  them  the  use  of  the  water  more  than  two-thirds  of  the 
time. 

In  the  transcript  appears  an  assignment  "tliat  the  evidence 
is  insufficient  to  sustain  the  finding  that  the  plaintiff  sustained 
$600  damages,  or  any  damages  whatever,  at  the  hands  of  the 
defendants;"  and  it  is  fiirther  assigned  that  ^'the  decree  is 
against  the  law,  because  the  damages  awarded  by  the  court  to 
the  plaintiff  are  more  than  three  times  the  amount  that  plain- 
tiff suffered,  imder  any  view  of  the  evidence,"  Suffice  it  to  say 
that  each  of  these  assignments  is  omitted  from  those  relied  on 
or  mentioned  in  the  brief  of  the  appellant,  and  therefore  no 
consideration  is,  under  the  rules,  given  to  either  in  this  opinion. 

For  the  reasons  given  in  this  opinion  the  judgment,  decree 
and  order  overruling  the  motion  for  a  new  trial  are  affirmeil. 

Affli^mcd. 
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On  Motion  for  Rehearing. 

(Submitted  June  3,  1901.     Decided  June  7,  1901.) 

MR.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
Court. 

In  the  matter  of  the  motion  of  appellants  for  a  rehearing, 
the  court  is  of  the  opinion  that  the  motion  should  be  denied. 
Examination  of  the  argument  of  appellants  filed  with  the  mo- 
tion discloses  the  fact  that  the  language  and  tone  of  tlie  brief 
are  disrespectful  to  this  court.  It  will  be  sufficient  in  this  con- 
nection to  quote  the  following  ])aragraphs  from  the  brief,  to- 
wit : 

**I  realize  that  compared  with  many  of  the  matters  which 
draw  so  heavily  upon  the  time  and  attention  of  the  court  that 
this  case  is  a  small  one.  It  is,  howe\"er,  large  for  the  parties 
interested,  and  its  correct  solution  means  as  much  or  more  to 
them  as  the  proper  disposition  of  the  great  cases  means  to  the 
parties  interested  in  them. 

'^It  is  of  course  to  be  regretted  that  the  record  is  obscure  iu 
some  parts,  but  this  does  not  relieve  the  court  from  its  obliga- 
tion to  study  the  record  and  try  to  understand  it 

**Will  the  court  kindly  ]K)int  out  anywhere  in  the  record  any 
evidence  which  tends  to  overcome  this  'prima  facie  case  made 
by  plaintiff  against  liimself. 

*'Xow,  I  do  not  Ix^lieve  and  I  cannot  believe  that  this  court 
is  ready  to  cstablisli  so  absurd  a  principle  of  equity  jurispru- 
dence as  to  hold  that  when  defendants  ha:d  need  of  water  and 
there  was  abundance  in  the  reservoir  and  tliev  could  fill  their 
ditches  and  laterals  and  at  the  same  time  let  the  main  ditch 
run  as  full  as  it  could  get,  that  they  must  stop  the  use  of  this 
water  so  as  to  let  plaintiff  run  water  up  hill,  because  he  was 
so  shiftless  that  he  would  not  put  his  ditch  to  a  proper  grade: 
and  yet  that  is  just  what  this  court  does  say  in  its  opinion. 
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"I  do  not  believe  that  this  court  with  its  eyes  ojx^n  will  per- 
petrate any  such  outrage  as  this. 

*'I  deny  the  legal  or  moral  right  of  this  court  to  make  the 
defendants  assume  the  burden  of  compensating  plaintiff  for 
that  which  lias  resulted  from  his  own  fault,  and  the  last  quota- 
tion made  above  from  the  court's  opinion  shows  that  it  has 
undertaken  to  do  this  very  thing." 

The  only  inference  |X)ssible  or  proper  to  bo  drawn  from  this 
language  is  that  it  is  not  resi>ectful.  Tlie  arguments  contained 
in  the  brief  of  counsel  are  not  such  as  to  convince  this  court 
that  there  is  any  reason  why  a  brief,  disrespectful  in  tone  as 
this  is,  should  be  retained  in  the  files  and  made  the  subject  of 
further  consideration.  The  brief  is  stricken  from  the  files  and 
the  clerk  is  directeil  to  return  it  to  counsel  for  appellants.  The 
motion  for  a  rehearing  is  denied. 

Motion  denied, 

Mr.  Chief  Justice  Brantly:     I  concur. 

Mr.  Justice  PiCtOTT:  I  concur  with  tlie  majority  of  the 
court  in  the  order  striking  from  the  files  the  argument  in  the 
brief  of  counsel  for  appellants  on  motion  for  a  rehearing,  but 
I  do  not  feel  entirely  satisfied  with  the  judgment  of  affirmance 
and  personally  should  not  be  averse  to  hearing  the  cause  re- 
argued. 

Order. 

Ransom  Cooper,  Esq.,  counsel  for  appellants,  having  made 
a  satisfactory  showing  to  this  court  that  the  language  used  by 
him'  in  his  brief  on  motion  for  a  rehearing  herein,  was  not  in- 
tended to  be  disrespectful  to  the  court^  the  order  heretofore 
made  striking  said  brief  from  the  files  and  denying  a  rehearing 
is  revoked  so  far  as  it  denies  the  motion,  the  court  adhering  to 
the  opinion  that  the  said  brief  was  disresj^ectful  in  tone;  and 
the  motion  is  permitted  to  stand  for  further  consideration  after 
said  Cooper  shall  have  filed  with  the  clerk  and  served  upon 
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counsel  for  the  respondent^  provided  he  shall  do  so  within  seven 
days  from  this  date,  an  appropriate  brief  setting  forth  his  rea- 
sons for  asking  for  a  rehearing.  It  is  further  ordered  that  this 
order  be  appended  to  the  opinion  heretofore  filed  in  the  matter 
of  the  said  motion. 

Done  in  open  court  this  10th  day  of  June,  1901. 

Motion  for  rehearing  granted  July  18,  1901. 


Ox  Refiearing. 

(Submitted  October  1,  1901.     Decided  November  4,  1901.) 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
Court. 

This  cause  is  before  us  on  rehearing.  We  have  again  care- 
fully considered  the  briefs  and  argument,  additional  briefs  hav- 
ing been  submitted.  We  are  more  fully  convinced  of  the  cor- 
rectness of  our  decision,  the  reasons  for  which  appear  in  the 
opinion  rendered  May  6,  1901. 

It  is  more  apparent  now,  after  a  rehearing,  than  upon  the 
first  consideration  of  this  case,  that  the  record  is  so  obscure, 
and  the  evidence  so  conflicting,  that  we  cannot  say  that  the  evi- 
dence does  not  support  the  findings  which  are  set  out  in  the 
judgment. 

We  again  emphasize  the  fact  that  we  have  no  means  of  know- 
ing how^  material  the  evidence  was  which  was  given  by  those 
witnesses  who  referred  to  certain  maps  in  such  a  way,  indicatr 
ing  one  unmarked  point  and  another,  that  one  cannot  get  any 
idea  of  their  meaning  in  respect  of  such  evidenca 

The  judgment  and  the  order  denying  a  new  trial  are  aflSrmed. 

Affirmed. 
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MENDENHALL  et  al..  Respondents,  v.  LYOX  et  al.. 

Appellants. 

(No.  1,337.) 
(Submitted  May  15,  1901.     Decided  May  15,  1901.) 

Appeal — Briefs — Affiifnance, 

Wbere  no  brief  is  filed  and  submitted  to  the  appellate  court,  nor  any  oral  argu- 
ment made  pointing  out  any  of  the  matters  on  which  appellants  rely  for 
relief,  the  judgment  will  be  affirmed. 

Appeal  from  District  Court,  Pari-  County;  Frank  Henry, 
Judge. 

Action  by  Susan  A.  Mendenliall  and  another  against  G.  M. 
Lyon  and  others.  From  a  judgment  in  favor  of  plaintiffs, 
defendants  appeal.    Affirmed. 

Messrs.  Campbell  &  Stark,  for  Appellants. 

MR.  CHIEF  JUSTICE  BRAXTLY  delivered  the  opinion 
of  the  Court. 

Appeal  by  the  defendants  from  a  judgment  and  an  order 
denying  them  a  new  triah  No  brief  has  been  filed  and  sub- 
mitted in  this  court,  nor  has  any  oral  argument  been  made 
pointing  out  any  of  the  matters  upon  which  the  appellants  rely 
for  relief.  The  judgment  and  order  are  therefore  affirmed,  on 
the  authority  of  Killhonic  v.  Nuss,  24  Mont.  292,  61  Pac.  648. 

Affirmed, 
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I  U*      BUTTE  HARDWARE  CO.,  Appellant,  r.  FRAXK  et  al.. 
"25  344 1  Respondents. 

»   862  (No.   1,325.) 

(Submitted  April  18,  1901.     Decided  May  27,  1001.) 

Mines  —  Patents — Judgments — Liens — Unpatented  Claims— - 
A bandon men t — Pleading — Q uit claim-  Deed — Appeal. 

1.  An  unpatented  mining  claim  being  real  estate,  a  Judgment  lien  attacbea 
to  it,  under  Code  of  Civil  Procedure.  Sec.  1197,  declaring  that  from  tbe 
time  a  Judgment  is  docketed  it  becomes  a  lien  on  all  real  property  of  tbe 
Judgment  debtor. 

2.  A  Judgment  lien  on  an  unpatented  mining  claim  is  not  lost  by  the  trans- 
fer in  writing  of  the  claim  by  the  Judgment  debtor,  on  the  ground  that 
such  transfer  is  an  abandonment  thereof,  since  the  transfer  in  writing 
of  an  unpatented  claim  does  not  amount  to  an  abandonment. 

3.  Kev.  St.  U.  S.  Sec.  2332,  declares  that  nothing  in  the  chapter  of  tbe  Re- 
vised Statutes  relative  to  the  locating,  holding  or  procuring  of  titles  to 
mining  claims  and  to  adverse  claims,  etc.,  shall  be  deemed  to  Impair  any. 
lien  which  may  have  attached  in  any  way  to  any  mining  claim  prior  to 
the  issuance  of  the  patent.  Held,  that  a  Judgment  creditor  having  a  lien 
on  an  unpatented  mining  claim  was  not  obliged  to  adverse  the  claim  of  tbe 
locator  under  the  United  States  statutes  providing  for  the  filing  of  adverse 
claims  against  one  seeking  a  patent  for  a  mining  claim  on  the  public 
domain.  But  after  execution  levied  and  officer's  deed  made  and  delivered, 
tbe  purchaser  should  adverse,  because  the  lien  is  gone  as  a  lien. 

4.  A  quitclaim  deed  implies  u  doubtful  title  in  the  grantor,  and  it  should  not 
be  held  to  pass  anything  more  than  a  doubtful  title. 

5.  A  complaint  alleged  that  plaintiff  had  a  docketed  Judgment  against  K.. 
and  that  certain  unpatented  mining  claims  were  conveyed  by  deed  abso- 
lute from  D.  to  R.,  who  on  the  same  day  gave  a  quitclaim  deed  to  F.. 
and  that  the  property  was  sold  to  plaintiff  at  Judgment  sale.  F.  was  in 
the  possession  of  the  property  at  tbe  time  the  quitclaim  deed  was  made. 
Held,  that  there  being  neither  an  allegation  that  R.  ever  owned  any  of  the 
property,  nor  that  F.  ever  got  any  property  or  title  from  him,  and  there 
being  an  implication  of  doubt  as  to  the  title  from  R.,  owing  to  his  having 
given  a  quitclaim  deed  to  one  in  possession,  the  complaint  was  insufficient 
to  sustain  a  suit  on  the  theory  that  the  Judgment  sale  of  the  land  to  plain- 
tiff transferred  to  him  title  to  the  claims. 

6.  If  the  act  of  the  trial  court  in  sustaining  a  demurrer  was  right,  such  act 
must,  on  appeal,  be  sustained,  notwithstanding  the  trial  court  may  have, 
in  sustaining  the  demurrer,  done  so  for  a  wrong  reason. 

7.  A  Judgment  may  be  affirmed  for  a  substantial  defect  in  tbe  complaint, 
although  counsel  In  their  briefs  and  arguments  are  silent  as  to  such  de- 
fect   (Mr.   Justice   Pigott  dissentiny). 

Appeal  from  District  Court,  SiJver  Bow  County;  John  Liml- 
say,  Judge. 
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SriT  by  tho  Biitto  Hardware  CoTiipany  against  llenrv  J,. 
Frank  and  others.  From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.     Affirmed. 

Mr,  F,  2\  McBride  and  Mr,  Bernard  Noon,  for  Appellant. 

Messrs.  Campbell  dc  Parr,  for  Respondents. 

:X[R.  JUSTICE  ]\IILBURX  delivered  the  opinion  of  the 
Court. 

This  case  comes  before  this  court  uix>n  the  appeal  of  the 
plaintiff  from  a  judgment  entered  after  the  sustiiining  of  a 
•deanurrer  to  a  complaint,  the  ground  of  said  demurrer  being 
that  the  pleading  did  not  state  facts  sufficient  to  constitute  a 
<*«use  of  action.  The  plaintiff  elected  to  abide  his  complaint, 
and  a  judgment  was  entenxl  for  tho  defendants. 

Appellant  declares  Uiat  the  questions  raised  by  respondents 
in  the  lower  court  are:  First,  **I)oes  the  lien  of  a  judgment 
attach  to  an  unpatented  mining  claim  under  the  statutes  of 
Montana,  which  provide  that  a  judgment  becomes  a  lien  upon 
all  the  real  property  of  the  defendant  from  tho  time  of  the  dock- 
feting  thereof?"  and,  second,  ^'Tf  it  does,  is  such  a  lien  an  ad- 
verse claim,  within  the  meaning  of  the  United  States  statutes 
providing  for  the  filing  of  adverse  claims  in  the  land  office 
against  one  seeking  a  patent  for  a  mining  claim  on  the  public 
<iomain  V^  Counsel  for  the  respondents  in  their  brief  declare 
tliat  they  do  not  consider  either  of  tho  foregoing  questions  of 
importance  in  tho  case,  and  therefore  refrain  from  discussing 
them.  They  hold  that  the  question  to>  he  considered  by  this 
-court  is,  "Does  a  judgment  rendered  against  a  locator  or  a 
holder  of  a  possessory  title  to  an  unpatented  mining  claim  at- 
tach to  the  government's  title,  where  the  locator  has  only  the 
right  to  purchase  from  the  government  of  the  United  States 
upon  certain  conditions,  where  he  has  failed  to  exercise  that 
right,  and  has  abandone<l  the  same  by  conveying  his  possessory 
right  to  another  ?" 
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The  complaint  sets  up:  that  the  plaintiff  is  a  corporation 
organized  under  the  laws  of  the  state  of  Montana ;  that  a  judg- 
ment was  duly  procured  and  entered  in  the  district  court  of 
Silver  Bow  county  in  favor  of  the  plaintiff  on  September  6, 
1890,  in  the  sum  of  $922.02  with  costs,  against  the  firm  of 
Gordon  &  Ritchie,  composed  of  John  A.  Gordon  and  Frederick 
Ritchie,  said  judgment  having  been  duly  docketed  on  Septem- 
ber 17,  1890;  that  on  May  IS,  1895,  a  writ  of  execution  was 
issued  and  bv  the  sheriff  levied  on  certain  lands  described  ii 
the  com})laint,  said  lands  being  levied  ujKm  as  the  lands  of  the 
said  Ritchie;  that  on  the  lOtli  day  of  June,  1895,  the  sheriff 
sold  all  right,  title  and  interest  of  the  said  defendant  in  said 
lands;  that  the  plaintiff  was  the  higlu^st  bidder,  and  lxx*ame 
the  purchaser  thereof;  that  a  certificate  of  sale  was  executed 
and  delivered  by  the  sheriff  to  the  plaintiff,  and  was  duly 
recordeil  in  the  oftice  of  the  clerk  of  Silver  Bow  countv ;  that 
there  was  no  redem])tion,  and  the  sheriff  executed  and  delivere^l 
to  fhe  i)laintiff  (it  being  still  the  owner  of  the  said  certificate) 
on  July  30,  189(5,  a  deed  of  conveyance  of  the  premises  in 
question ;  that  said  ])roj)erty  consisted  of  an  undivideil  one-half 
interest  in  the  John  the  Baptist  hnle,  an  undivided  one-half 
intei-est  in  the  Silver  Moon  lode,  all  of  the  Evangelist  lode,  all 
of  the  Mascot  lode,  all  of  the  Cop|>er  Tinist  lode,  and  an  undi- 
vided one-sixtli  interest  in  the  Eddie  loile,  situate  in  said 
county ;  that,  after  tlie  docketing  of  the  jiulgment  one  Paul  A. 
Davis  **conveved  bv  deed  absolute  to  the  defendant  Freilerick 
Ritchie  the  hereiii-d escribed  premises  on  May  21,  1891,  U)- 
gether  with  all  and  singular  the  tenements,  hereditaments  and 
ap])urte'nances  thereimto  belonging  or  in  any  wise  appertain- 
ing;'' that  ^'thereafter,  to-wit,  on  the  21st  day  of  May,  1891, 
the  said  defendant  Frederick  Ritchie  conveyed  by  quitclaim 
deed  all  his  right,  title  and  interest  to  the  al)ove-descril)ed  prem- 
ises to  the  defendant  herein,  Henry  L.  Frank;"  that  at  the 
time  of  the  purchase  of  said  promises  by  the  said  Ritchie,  and 
the  transfer  by  him  to  Frank,  the  same  were  unpateiiteil  min- 
ing claims;  "that  thereafter,  and  while  the  lien  of  this  plain- 
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tiff's  judgment  hereinbefore  alleged  was  still  a  valid  and  sub- 
sisting lien  upon  said  premises,  the  defendant  herein,  Henry 
L.  Frank,  secured  patents  from  the  United  States  government 
for  said  unpatented  mining  claims  as  follows,  to-wit:  Evan- 
gelistj  August  19,  1893 ;  Mascot,  August  19,  1893 ;  John  the 
Baptist,  August  19,  1893;  Silver  Moon,  December  21,  1893; 
Eddie,  February  21,  1895 ;  Copper  Trust,  August  19,  1893." 

The  complaint  further  states  that  on  Octol)er  23,  1896,  the 
defendant  Frank  conveyed  by  quitclaim  deed  a  certain  interest 
in  the  Copper  Trust  claim  (describing  it)  to  tlio  defendant 
John  S.  Clapp;  that  on  the  same  day  said  Frank  conveyed  to 
F.  H.  Symons,  by  quit<ilaim  deed,  all  his  interest  in  and  to  a 
certain  portion  of  the  surface  ground  of  the  Copper  Trust 
claim  (describing  it)  ;  tliat  ^'the  defendants  herein,  Henry  L. 
Frank,  John  S.  Clapp  and  F.  II.  Symons,  are,  and  have  been 
at  all  times  hereinbefore  mentioned,  in  connection  with  the 
said  defendants,  in  possession  of  and  control  of  tlie  heretofore 
described  premises;  that  they  claim  the  same  adversely,  and 
withhold  the  same  wrongfully  and  unlawfully  and  illegally 
from  this  plaintiff ;  that  the  said  claims  of  the  said  defendants 
are  adverse  to  the  rights  of  this  plaintiff,  and  operat-e  as  a  cloud 
upon  the  title  of  plaintiff,  which,  unless  removed  and  possession 
given  to  plaintiff,  will  in  time  ripen  into  title  by  adverse  pos- 
session ;"  that  plaintiff  at  all  times  "since  the  execution  of  the 
said  sheriff's  deed  to  plaintiff  on  tJio  30tli  day  of  July,  1896, 
has  been  the  sole  and  unconditional  owner  in  fee  simple  of  the 
said  premises  herein  described,  and  entitled  to  the  use,  benefit 
and  enjoyment  of  the  same,  and  that  it  has  never  parted  with 
the  same,  or  any  }x>rtion  thereof;"  that  the  defendants  claim 
title  to  said  premises  by  reason  of  said  patents  secured  by  the 
defendant  Henry  L.  Frank,  and  the  conveyances  of  Frank  to 
the  defendants  Clapp  and  Symons;  tliat  defendants  further 
claim  that  plaintiff  is  forever  barred  and  estopped  from  claim- 
ing or  asserting  any  right,  title  or  interest  in  or  to  the  said  prem- 
ises, by  reason  of  its  failure  to  file  any  adverse  claim  to  the 
application  of  said  Henr^'-  L.  Frank  for  a  patent  to  the  prem- 
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ises  at  the  time  he  secured  the  said  patents;  that  plaintiff 
claims  title  to  the  said  i)remis<?s  by  reason  of  the  sale  and  the 
execution  of  the  sheriff's  deed  as  aforesaid;  that  on  May  21, 
1801,  said  judp^uent  became  and  was  a  lien  upon  said  property; 
that  the  lien  of  its  judfj^ment  was  preserved  by  Section  2332 
Rev.  St.  V,  S.. ;  and  tliat  plaintiff  was  not  require<l  to  assert 
an  adverse  claini  against  the  alleged  application  of  Frank  for 
a  patent.  Plaintiff  prays  that  the  lien  of  said  judgment  may 
be  adjudgeil  and  decreed  as  a  valid  and  subsisting  lien  upon 
the  property  in  controversy  at  the  time  of  said  sale,  that  the 
sheriff's  deed  he  declare<l  to  have  passed  the  title  in  fee  to  said 
premise*?,  that  plaintiff  l)e  declared  the  sole  o^vner  as  against 
the  said  defendants,  and  that  the  claims  of  the  defendants  be 
declared  to  be  void  as  to  the  plaintiff.  Plaintiff  further  prays 
that  it  be  awarded  the  possession  of  the  premises  free  from  all 
claims  and  demands  of  the  defendants,  or  those  claiming  under 
them,  and  for  further  relief.  The  demurrer  was  submitted 
Avithout  argument 

The  question  of  whether  a  judgment  lien  attaches  to  an  un- 
patenteil  mining  claim  is  new  to  this  jurisdiction,  and  is  not 
devoid  of  difficulty.  Section  1107  of  the  Code  of  Civil  Pro- 
ceiluro  provides  that,  'immediately  after  filing  the  judgment 
roll,  the  clerk  must  make  the  proper  entries  of  the  judgment 
under  appropriate  heads,  in  tlie  docket  kq>t  by  him ;  and  from 
the  time  the  judgment  is  docketed  it  becomes  a  lien  upon  all 
real  property  of  the  judgment  debtor  not  exempt  from  execu- 
tion in  the  couiity,  owned  by  him  at  the  time,  or  which  he  may 
afterward  acquire,  until  the  lien  ceases.  The  lien  continues 
for  six  years,  unless  the  judgment  be  previously  satisfied."  Is 
an  unpatentcnl  mining  claim  real  proj)erty  of  the  owTier?  This 
question  must  Ik?  answered  in  the  affirmative.  There  is  no  need 
to  argue  this  pointy  as  it  seems  to  he  settled  by  authority  that 
unpatented  mining  claims  are  real  estate.  {Tioherlson  v.  Smith, 
1  Mont.  410;  HopVins  v.  Noyes,  4  Mont.  550,  2  Pac.  280; 
Tihhith  V.  Ah  Tonrj,  4  Mont.  53G,  2  Pac.  759.)  They  are 
property  in  the  fullest  sense  of  the  word.     They  may  l>e  sold, 
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transferred,  mortgaged  and  inherited  without  infringing  the 
title  of  the  government  They  may  be  sold  to  enforce  a  lien  for 
taxes.  (Forbes  v.  Oracey,  94  U.  S.  762,  24  L.  Ed.  313 ;  State 
ex  rel.  Baker  v.  Second  Judicial  Dist  Ct.,  24  Mont  330,  61 
Pac.  882.)  We  cannot  do  else,  in  the  light  of  authority,  than 
hold  that  unpatented  mining  claims  are  real  estate,  and  that 
therefore  a  judgment  duly  docketed  as  provided  in  Section 
1197,  supra,  is  a  lien  upon  them,  with  all  other  real  estate 
belonging  to  the  judgment  debtor. 

The  point  is  raised  by  respondents  that  a  judgment,  if  a  lien, 
would  not  be  such  after  sale  of  the  mining  claim, — ^he  giving 
up  possession  to  the  vendee, — ^for  the  reason  that  such  sale 
would  be  an  abandonment^  and  all  his  rights  would  be  gone, 
and  the  lien  with  them.  In  support  of  this  position  counsel 
cite  Murley  v.  Etmis,  2  Colo.  300,  which  declares  that  title  by 
location  may  be  lost  by  abandonment,  and  that  if,  ivithout 
writing,  he  yield  up  the  possession  to  another,  *^the  right 
of  the  first  occupant  is  gone  by  abandonment,  and  by  virtue 
of  his  occupancy  a  new  right  has  arisen  in  him  who 
succeeds."  It  is  to  be  noted  that  the  transfer  is  said  to  be 
abandonment  if  made  without  writing.  The  allied  transfer 
from  Ritchie  to  Frank  was  in  writing;  hence  the  authority  does 
not  fit  the  averment  of  the  complaint.  Respondents  also  cite 
Derry  v.  Ross,  5  (^ola  295,  but  we  find  nothing  in  that  case  to 
support  the  contention  that  a  convev^ance  to  another  works  an 
abandonment ;  for  the  court  holds  that  mining  claims  are  ^'rights 
which  mav  be  devested  bv  sale,  ffift  or  abandonment.''  This 
language  is  verv^  far  from  a  statement  that  a  sale  is  an  aban- 
donment, but  is  very  strong  in  its  implication  that  it  is  not 

Section  2332,  Rev.  St  U.  S.,  clearly  contemplates  the  buying 
and  selling  of  mining  claims,  as  it  provides  that,  uix>n  appli- 
cation for  patent,  evidence  may  be  offered  to  show  the  posses- 
sion of  and  work  done  by  the  applicant's  grantors.  It  would 
be  absurd  to  permit  sales  for  the  benefit  of  the  vendees,  and  then 
declare  such  sales  proof  of  abandonment  of  all  rights  of  the 
grantor. 
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Should  a  judgment  creditor  adverse  the  application  of  the 
judgment  debtor  or  his  grantee  for  a  patent?  We  think  that 
there  is  neither  law  nor  logic  suggesting  such  a  thing.  In  Ham- 
ilton  V.  Southern  Nev.  Gold  &  Silver  Mining  Co.  (C.  C.)  33 
Fed.  562,  13  Sawy.  113,  117,  it  was  held  that  the  interest 
obtained  by  a  purchaser  at  a  constable's  sale  prior  to  the  time 
of  expiration  of  the  publication  of  notice  is  an  adverse  claim, 
which,  unless  filed  as  the  law  requires,  is  waived ;  but  the  very 
reason  given  for  this  is  the  reason  why  a  lienor,  merely,  cannot 
adversa  The  purchaser  at  the  execution  sale  has  stepped  into 
the  shoes  of  tlie  judgment  debtor,  the  owner  of  the  claim;  and 
if  the  sale  be  valid  ho  can  go  on  to  perform  the  work  and  other 
things  neoeesarv^  to  be  done,  pay  the  purchase  money,  contest 
the  rights  of  otlier  claimants  and  procure  the  title  from  the 
government,  which  does  not  pass  by  virtue  of  the  officer's  deed. 
Such  deed  from  such  officer,  selling  on  execution,  passes  only 
the  present  interest,  and  not  an  after-acquired  title,  and  can 
only  have  the  effect  of  a  quitclaim  deed  in  its  strictest  sense. 
Hence,  if  he  have  such  deed,  he  must  adverse.  If  he  have 
merely  a  judgment  lien  on  all  the  realty  of  the  debtor,  he  cannot 
adverse,  because  ho  is  not  yet  in  tlie  place  of  tlie  debtor,  and, 
further,  because  the  lien  continuing  will  be  a  lien  on  the  realty 
of  the  debtor  after  as  well  as  before  patent, — no  more,  no  less. 
In  case  of  a  special  lien,  such  as  a  mortgage,  the  Ifenor  need  noi, 
adverse  the  debtors  claim  to  a  ])atont,  as  the  patent  will  inure 
to  his  benefit.  (Lindley  on  Mines^  719.)  The  same  reason 
^vill,  we  think,  apply  to  a  judgment  lien;  and,  further,  such 
lien,  doubtless,  is  included  ^\dthin  the  provisions  of  Section 
2332,  Eev.  St.  IT.  S.,  which  declares  that  nothing  in  the  chapter 
of  the  Kevisod  Statutes  which  relates  to  the  location,  holding 
and  jirocuring  title  to  mining  claims  and  to  adverse  claims, 
etc.,  shall  be  deemed  to  iinpair  any  lien  which  may  have  at- 
tached in  any  way  whatever  to  any  mining  claim  or  property 
thereto  attached  prior  to  the  issuance  of  the  patent  After  exe- 
cution leviwl  and  officer  s  deed  made  and  delivered,  the  pur- 
chaser sliould  adverse,  because  the  lien  is  gone  as  a  lien.  Before 
such  deed  made  and  delivered,  no  adverse  claim  mav  be  made. 
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We  come  now  to  the  consideration  of  the  point  made  by 
respondents'  counsel:  ^^Does  a  judgment  rendered  against  a 
locator  or  a  holder  of  a  possessory  title  to  an  unpatented  mining 
claim  attach  to  tlie  government's  title,  where  the  locator  only 
has  the  right  to  purchase  from  the  government  of  the  United 
States  upon  certain  conditions,  where  he  has  failed  to  exercise 
that  right,  and  has  abandoned  the  same  by  conveying  his  pos- 
sessorv-  right  to  another?"  This  question  is  petitio  principii. 
It  begs  the  question,  for  that  it  assumes  tliat  conveying  one's 
possessory  rights  is  abandonment,  which,  as  we  have  heretofore 
shown,  is  not  tJie  case. 

The  question  in  this  cause  is  this :  Did  Ritchie  own  and 
convey  valid  mining  claims  to  Frank  by  his  quitclaim  deed, 
and  did  Frank  prove  up  on  those  claims  so  conveyed  to  him, 
and  get  patents  therefor;  his  right  to  patents  depending,  in 
whole  or  in  part,  upon  any  rights  of  Ritchie  actually  con- 
veyed to  him  by  said  quitclaim  deed  ?  If  he  did,  he  bought  and 
Ximk  the  claims  witli  all  the  disabilities  of  the  grantor  attaching 
thereto ;  tliat  is,  he  bought  real  estate  from  tlie  owner,  against 
whom  there  was  a  valid,  docketed  and  existing  judgment  in 
the  district  coui't^  and  the  patent,  would  inure  to  the  benefit  of 
die  judgment  creditor,  and  the  sheriff's  deed,  after  execution 
sale,  would  convey  title  to  tlie  purchaser. 

But  does  the  com})laint  state  facts  showing  such  a  case  as  last 
referred  to  ?  The  counsel  for  plaintiff  proceeds  upon  the  theory 
that  Ritchie  was  the  owner  of  said  claims;  that  Frank  took 
title  from  Ritchie;  that  Frank  had  patented  certain  mining 
claims  located  by  Ritchie  or  some  predecessor  of  his,  his  right 
to  patents  depeinding  upon  the  acts  of  Ritchie  and  his  prede- 
cessor; and  that  plaintiff  is  the  o\\Tier  by  and  through  the 
sheriff's  deed. 

The  amended  complaint  does  not  tlius  state.  It  does  not  rea- 
sf>nably  imply  that  these  alleged  facts  are  true.  The  statement 
that  Davis  conveved  bv  "dee<l  absolute"  to  Ritchie,  and  that 
Ritchie  conveyed  all  liis  interest  by  quitclaim  deed  to  Frank, 
is  not  a  statement  that  Davis  or  Ritchie  owned  the  property  or 
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any  interest  therein,  or  even  located  or  represented  it  or  any 
part  thereof.  The  deed  of  Davis  might  estop  him  from  denying- 
that  he  had  sold  the  property  to  Ritchie,  but  he  is  not  a  party 
to  this  action.  Certainly  an  admission  by  Frank,  if  such  should 
be  made,  that  Davis  made  a  deed  of  conveyance — ^a  "deed  abso- 
lute"— to  Ritchie,  and  th.at  Ritchie  made  a  quitclaim  deed  to 
him  (Frank)  would  not  be  an  admission  that  Davis  was  the 
owner  when  he  conveyed  to  Ritchie^  or  that  Ritchie  owned  said 
proj3erty  when  he  (Ritchie)  made  the  quitclaim  deed.  A  quit- 
claim deed  implies  a  doubtful  tide  in  the  grantor,  and,  such 
being  its  character,  it  should  not  be  held  to  pass  anything  more 
than  a  doubtful  title.  (9  Am.  &  Eng.  Enc  Law,  2d  Edition, 
106,  note ;  Kerr  v.  Freeman,  33  Miss.  292 ;  Emmel  v.  Headlee 
(Mo.)  7  S.  W.  22.)  In  Anderson  v.  Thunder  Bay  River  Boom 
Co.,  57  Midi.  216,  23  N.  W.  776,  it  was  hold  that  a  quitclaim 
deed  from  a  part\^  not  shown  to  have  been  in  ix)S6ession  at  the 
time  it  was  executed  is  no  evidence  of  a  title, — much  less  when 
the  party  claiming  under  the  deed  was  already  in  possession  of 
the  land  at  the  time  that  the  deed  was  given.  There  is  nothing 
in  the  amended  complaint  in  the  case  befor^)  us  to  show  that 
Ritchie — or  Davis,  even — ^was  ever  in  possession ;  but  there  is 
a  statement  in  the  amended  coanplaint  that  Frank  was  in  pos- 
session and  control  of  said  claims  at  the  dates  connected  witli 
him  in  said  amended  complaint.,  and  the  date  of  the  quitclaim 
deed  (May  21,  1891)  certainly  relates  to  him  as  well  as  to  the 
grantor,  so  that  he  must  have  been  in  posisession  and  control  of 
the  property  when  the  quitclaim  deed  was  made^  so  that,  as  said 
in  Anderson,  v.  Thunder  Bay  River  Booyn  Co.,  s-upra,  the  quit- 

cUxim  dee<l  was  no  evidence  of  title  conveveil  to  Frank. 

t. 

It  cannot  be  hold  that  in  Montana  an  after-acquired  title 
relates  back  to  a  quitclaim,  and  passes  to  the  grantor  in  it,  if 
the  grantor  had  no  oqiiitabla  title  at  the  date  of  the  quitclaim 
deed.  How,  then,  can  it  be  reasonably  inferred  that^  if  Frank 
got  a  patent,  it  inured  to  the  benefit  of  Ritchie's  judgment 
creditor,  when  it  would  not  even  presumptively  appear  that, 
if  it  were  in  the  amende<l  complaint  alleged  that  a  patent  for 
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tlio  land  had  been  issued  to  Ritehiq,  it  Avoiild  convey  the  title 
to  Frank  i  There  ia  no  allegation  or  presumption  tliat  Rit-chie 
liad  the  legal  or  equitable  title  at  the  date  of  the  quitelaini  deed. 

To  conclude  as  to  this  point,  there  is  neither  an  allegation 
that  Ritchie  ever  oAvned  any  property  on  which  the  judgment 
was  a  lien,  nor  an  allegation  that  Frank  ever  got  any  property 
or  title  from,  by  or  through  him ;  but,  on  the  contrary,  there  is 
im])lication  of  doubt  as  to  his  title  from  Ritchie.  To  allege  that 
Frank  t<K>k  a  quitclaim  deed  while  he  was  in  possession  and 
control  of  the  pn)perty  does  not  reasonably  rebut  the  idea  that 
he  owned  the  claim  as  a  locator  or  as  assignee  of  some  locator 
(not  Ritchie),  and  that  he  procured  a  patent  u])on  such  owner- 
shij).  It  is  not  unreasonable  to  conclude  from  the  amended 
complaint  that  Frank,  in  order  to  prevent  the  annoyance  of  a 
contest  in  the  United  Stiites  land  f  ffice,  procured  such  quitclaim 
deed.  The  allegation  of  ])laintiff'*s  ownership  ever  since  the  sale 
bv  the  sheriff  is  no  more  than  a  statement  that  it  owns  whatever 

a 

proj)erty  was  actually  acquired  by  and  through  such  sale,  where- 
as, as  we  have  seen,  there  isno  averment  that  Ritchie  had  ever  any 
to  sell  either  to  Frank  or  through  the  sheriff.  It  must  clearly 
a])])ear  from  the  comj)laint  that  the  ]>laintift*  has  a  right  to  the 
thing  demanded,  or  such  an  interest  in  tlie  subject-inatter  of 
the  acli(m  as  will  authorize  him  to  brinii;  a  suit  concernino:  it. 
Failing  in  this,  a  general  demurrer  t^)  the  bill  for  want  of  equity 
will  lie.     (()  Enc.  PI.  k  Prac.  400,  and  cases  cited.) 

Where  a  seasonable  attack  is  made  upon  the  com])laint  for 
want  of  substantive^  allegations,  the  court  should  indulge,  as 
against  the  pleader,  the  presumption  that  he  has  state<l  his  case 
as  strongly  as  ho  can.  (Conrad  Xaf.  Haul'  v.  Great  Xorthcrn 
Rij.  Co.,  24  Mont.  178,  (>!  Pac.  1.) 

The  amonde<l  complaint  does  not  state  facts  sufficient  to  wai'- 
rant  the  c(mrt  in  affording  relief.  The  demurrer  having;  Ix^eu 
sulmiitted  without  argument,  we  cannot  tell  u])<)n  wliat  ground 
the  court  sustained  it;  and  it  does  not  seem  that  counsel  ar(* 
agreed  n]xin  the  points  upon  which  the  ccmtroversy  turned,  or 
upon  which  it  is  l)efore  us  on  appeal. 
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(counsel  seem  to  assuino  in  their  briefs  that  certain  averments 
therein  are  contained  in  the  complaint ;  that  is,  all^ations  set- 
ting lip  that  Frank  got  the  property  from  Ritchie, — proved  up 
and  got  his  patents  by  and  through  Ritchie's  quitclaim  deed, 
and  title  conveyed  thereby.  But  there  arei  no  such  averments. 
This  case  is  before  this  court  on  appeal  from  the  judgment, 
which  judgment  was  on  demurrer  sustained  to  the  amended 
complaint  for  want  of  substance;  plaintiff  abiding  its  com- 
plaint. The  court  was  right  in  its  decision  on  the  demurrer. 
The  judgment  is  right,  and  must  bo  sustained.  The  court  may 
have,  in  sustaining  the  demurrer,  dome  so  for  a  wrong  reason, 
but  we  have  nothing  to  do  with  its  reasons.  Our  duty  is  to  pass 
upon  the  correctness  of  its  action.  If  the  act  of  the  court  in 
sustaining  the  demurrer  was  right,  the  court  must  be  sustained. 
(Ilayne  on  Xew  Trial  &  App.  p.  839.) 

The  silence  of  counsel  as  to  the  defects  found  by  this  court  in 
the  said  complaint  cannot  in  such  a  case  as  this  be  regarded 
as  a  restriction  upon  the  legal  scojx?  of  the  general  objection 
raised  bv  the  demurrer. 

The  judgment  is  affirmed. 

Affirmed. 
Mr.  Ciiikf  Justice  Braxtly:     I  concur. 

Mr.  Ji'stick  Pigott  (dissenting)  :  I  concur  with  the  ma- 
jority of  the  court  in  holding  that  an  unpat-ented  mining  claim 
is  real  property  subject  to  the  lien  of  a  docketed  judgment,  that 
the  holder  of  such  a  lien  is  not  am  adverse  claimant  within  the 
meaning  of  congi'essional  legislation,  and  that  the  conveyance 
of  an  unpatented  mining  claim  is  not  an  abandonment.  The 
com])laint  is,  I  tliink,  defwtive  in  the  particulars  adverted  ro 
in  the  opinion,  and,  if  they  had  been  iwinted  out  or  even  sug- 
gested in  this  court  I  should  not  hesitate  to  concur  in  the  judg- 
ment of  affirmance.  But  neither  party  has  suggested  that  the 
complaint  is  wanting  in  substanc-o  l)ecause  the  allegations  which 
this  court  deems  necessary  have  \yeen  omitted  therefrom.  In 
their  briefs  and  arguments  counsel  do  not  intimate  that  the 
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complainit  is  insufficient  for  want  of  the  avennents  mentioned, 
— on  the  contrary,  all  the  arguments  are  devoted  to  the  question 
whether  the  complaint  in  other  respects  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  So  far  as  the  present 
appeal  is  concerned,  this  court  should,  I  think,  examine  the 
complaint  for  thd  purpose  of  determining  whether  it  is  obnox- 
ious to  the  specific  objections  urged,  and  should  not  affirm  the 
judgment  below  upon  a  point  not  made,  but  practically  waived, 
in  this  eourt  It  would  be  eminently  just. and  proper  in  revers- 
ing the  judgment  to  call  attention  to  the  seeming  defect,  so  that 
upon  remand  appropriate  steps  might  be  taken,  the  complaint 
being  susceptible  of  amendment  according  to  the  facts.  But 
the  complaint  is  now  held  to  be  insufficient,  and  tlie  judgment 
is  affirmed,  because  of  a  defect  not  relied  upon  by  the  respond- 
ents. It  is  true  that  in  Wilsoji  v.  HamSy  21  Montana,  374  (54 
Pac.  46),  a  complaint  was  declared  to  be  insufficient  upon  d 
ground  not  specifically  relied  on  by  the  defendants;  but  that 
was  a  very  different  case  from  the  one  at  bar,  and  there  the 
judgment  was  reversed  and  a  new  trial  ordered  on  appeal  by 
the  defendants,  thereby  affording  an  opportunity  for  amend- 
ment. 

I  am  therefore  constrained  to  dissent  from  the  jiidgment  of 
affirmance. 


STATE  EX  REL.  DOXOVAX,  Attorney  General,  Plain- 


JUDICIAL  DISTRICT  et  al..  Defendants. 

(No.   1,673.) 
(Submitted  May  10,  1901.     Decided  June  :^,  lUOl.) 

Wills — Contest — Filing — Leave  of  Court — Necessity — Escheat 
— Right  of  State. 

1.      Grounds  for  contesting  a  will,  which  were  filed  before  the  date  to  which 
the  hearing  of  the  petition  for  probate  had  been  postponed,  were  in  time. 
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though    the    time    originally    fixed    by    the    court    within    which    objections 
might  be  filed  had   expired. 

2.  Code  of  Civil  Procedure,  Sec.  589,  providing  that  any  person,  before  trial, 
may  intervene  In  an  action  by  filing,  by  leave  of  court,  the  grounds  of  the 
intervention,  does  not  apply  to  the  filing  of  grounds  for  contesting  a  will. 

3.  Under  the  Codes  of  1895,  a  proceeding  by  the  attorney  general  to  reduce 
property  to  his  possession,  or  a  proceeding  by  him  in  the  nature  of  an 
Inquest  of  office  to  determine  whether  the  state  has  title  to  lands,  may 
not,  in  any  event,  be  commenced  within  five  j'ears  after  the  death  of 
the  decedent. 

4.  To  entitle  a  person  to  oppose  a  testamentary  paper  under  Section  '2'A'2i}  of 
the  Civil  Code,  it  Is  sufficient  If  he  disclose  the  existence  of  a  contingent 
Interest. 

5.  Civil  Code,  Sec.  1852,  Subd.  8,  provides  that  if  an  intestate  leaves  no 
heirs,  his  estate  escheats  to  the  state ;  and  section  2329  authorizes  any 
person  Interested  to  contest  a  will.  Held,  that,  where  a  testator  died 
without  heirs,  the  state  was  entitled  to  contest  a  proposed  w^IIl.  since  it 
was  an  Interested  party,  within  the  meaning  of  the  Code. 

6.  Civil  Code,  Sec.  18G7,  provides  that  no  resident  foreigner  can  take  by 
succession  unless  he  appears  and  claims  such  succession  within  five  years 
after  the  deatli  of  the  decedent  to  whom  he  claims  succession  ;  and  section 
18(j8  declares  that,  when  succession  is  not  claimed  as  provided  in  the 
preceding  section,  the  district  court  must  direct  the  attorney  general  to 
reduce  the  property  to  the  possession  of  the  state,  and  that  the  proceeds 
thereof  must  be  deposited  in  the  state  treasury,  to  be  paid  to  a  nonresi- 
dent alien  whenever,  within  five  years  after  such  deposit,  he  shall  prove 
that  he  is  entitled  thereto.  Code  of  Civil  Trocedure,  Part  III.  Title 
VIII,  authorizes  the  attorney  general  to  file  an  information  on  behalf  of 
the  state  requiring  all  persons  Interested  in  an  estate  to  appear  and  show 
cause  why  the  same  should  not  vest  in  the  state.  Held  that,  where  a 
testator  had  no  resident  heirs,  the  state  was  entitled  to  file  objections  to 
the  probate  of  the  will  before  the  expiration  of  five  years  from  testator's 
death  ;  otherwise  the  right  to  contest  would  be  barred  by  Code  of  Civil 
Procedure,  Sec.  230(J,  making  the  probate  of  a  will  conclusive  if  not  con- 
tested  within   one   year. 

^Iaxdamcs  by  the  state,  on  the  relation  of  James  Donovan, 
attorney  g-eneral,  airainst  the  district  court  of  the  Second  judic- 
ial district  of  the  state  of  Montana  and  E.  W.  llarnev,  one  ot 
its  jud<»*(»s.  ^lotion  by  defendants  to  quash  an  alternative  writ, 
^lotit  n  denied,  and  peremptory  \vrit  granted. 

Mr.  James  Donoraru  Attorney  General,  and  Mr.  Peter  BrceiK 
for  Relator. 

Mr.  J.  B.  Dennis  and  Messis.  lioote  £  Clark,  for  Defendant.^. 

Tlie  state  of  ilontana  is  not  entitled  to  take  possession  (»f 
the  estate  of  a  deced(-nt  until  five  vears  after  his  death.  (iM 
Vol.  Code  (ilontO  Sec.  1867.)     Xor  can  the  attomev  treneral 
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rt^hico  the  ])r(.>perty  to  jwssession  until  after  that  time.  (2d 
Vol.  ('(xle  (Mont,)  See.  ISOH;  2d  Vol.  Code  ((^il.)  See.  1405.) 
The  estate  does  not  reallv  esehe^it  until  ten  vears  after  deee- 
dent's  death.  (Id.  See.  ISOi);  Id.  Sec.  14()();  Presumptions 
V(d.  3,  (\ide  California,  Sec.  19()3,  Subd.  28;  Presumptions 
Vfd.  3,  (\)de  .Montana,  See.  :52(;(),  Subd.  28.)  Tiie  statutes  of 
ilontana  prescribe  and  this  court  has  distinctly  held  that  an 
inten'cner  must  first  obtain  j^ermissioif  of  the  court  before  he 
can  be  heard.  ((\'de  of  Civil  Procedure,  Sec.  581);  Deitrich 
V.  ;<tvam  Drcdfjc,  14  ilont.  2(>1.)  Had  the  '\)bjections''  of  tbe 
attorney  general  bw^n  filed  with  tlie  coiirt's  permission,  we  con- 
tend that  the  state  of  iluntana  could  not  contest  the  validity 
of  the  will  until  the  expiration  of  five  years  after  Colbert's 
death.  If  there  were  heirs  or  leg-atees,  the  law  gives  them  the 
sole  right  (;f  such  a  contest.  (Frankc  v.  Shipley,  21)  Pac.  268.) 
The  law  ])re.sTunes  that  a  citizen  dying  intestate  had  heiry. 
(ir///>///' V.  Tobcy,  K)  Pick.  177  ;  People  v.  Bonch,  7(>  Col.  204.) 
And  this  pn^umption  continues  in  this  state  for  five  years  aftei' 
deatli.     (Civil  Code,  Sees.  1807-1868.) 

The  attornev  general  cannot  contest  the  validitv  of  a  will 
until  there  has  been  an  inquest  of  office  in  the  manner  directed 
by  Section  2250  et  seq,  of  the  Code  of  Civil  Procedure  of  the 
Statutes  <.f  M(mtana,  and  Section  1868  of  the  Civil  Code.  And 
this  suggestion  is  sustained  by  the  following  authorities :  Peo- 
ple ex  reh  Atty-Genl  v.  Roach,  7()  Cal.  294;  Slate  v.  Smith, 
70  ("al.  153;  People  ex  rel,  Atty.-Ueiil  v.  Folsom,  5  Cal.  374; 
Frank  v.  Shipley,  29  Pac.  Re}).  268  (from  Supreme  Court  of 
Oregon,  March  4,  1892)  ;  Wilbur  x.  Tohey,  33  Mass.  (16  Pick.) 
177;  Iloff  V.  State,  72  Texas  281  (also  reported  in  10  S.  W. 
Rep.  589)  ;  Jaelcsori  v.  Adavu%  7  Wend.  367;  liuheck  v.  Gard- 
ner, 7  Watts  (Penn.)  455;  Crawford  v.  Connnonirealth,  1 
Watts  (Penn.),  480;  Political  (Vie,  Sec.  463. 

We  urge  tliat  it  is  iinnecassary  in  the  detei^mination  of  !lie 
question  raise<l  by  the  attorney  genei-al's  bri(^f  ( i,  e.,  can  the 
state  of  Montiina  become  seized  at  once,  under  anv  circum- 
stancCv^,  of  the  property  of  a  person  dying  intestate  0,  to  lojk 
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beyond  our  own  constitution  and  statutes  and  the  decisions  of 
the  Supreme  Court  of  California  construing  the  laws  of  Cali- 
fornia, from  which  ours  are  borrowed.  In  adopting  the  statute 
of  another  state  we  adopt  the  constiniction  placed  upon  it  by 
the  courts  of  the  state  from  which  the  statute  is  borrowed. 
{Stachpole  v.  HaUahan,  16  Mont.  40 ;  Murray  v.  Ileinze,  17 
Mont.  353 ;  State  v.  O'Brien,  IS  Mont.  1 ;  State  ex  rel.  Milstcd 
V.  Btitfe  City  ^Yater  Co.,  18  Mont.  199:  Largey  v.  Chapman, 
18  Mont.  563.)' 

The  attorney  general  adverts  to  the  well  known  doctrine  that 
title  to  pro])erty  must  always  be  veste<l  somewhere;  that  it  can- 
not remain  suspended  in  tlie  air.  This  might  avail  him  in  this 
ciis^c^  if  it  were  true,  as  he  seems  to  think,  that  Coll)ert  died 
without  heirs.  This,  however,  is  impossible.  It  is  a  presump- 
tion of  law  that  everv  intestate  has  left  some  one  on  earth  enti- 
tied  to  claim  as  his  heir,  however  remote.  (C^oile  of  Civil  Pro- 
mliire,  Sec.  326(>,  Subd.  28 ;  Abbott,  Trial  Evidence,  2d  Ed. 
p.  110.)  In  every  provision  of  our  C^odes  relating  to  the  ad- 
ministrdtion  of  estates  and  gennane  to  the  subject  this  presump- 
tion is  indulged.  These  provisions  are  numerous.  (People 
V.  Roach,  76  Cal.  207.)  The  title  to  the  property  left  by  Col- 
bert at  the  time  of  his  death  could  not  therefore  have  vested, 
as  urged  by  the  attorney  general,  in  the  commonwealth  imme- 
diately u]X)n  Colbert's  deatii.  The  attorney  general  cannot 
say  that  there  are  no  heirs ;  it  cannot  l>e  proven  that  there  are 
no  heirs.  The  law  presumes  otlierwisa  And  even  if  it  were 
possible  that  (^dbert  died  without  heirs,  this  fact  cannot  pos- 
sibly Iw  j>roven.  The  commonwealth  is  not  a  party  interested 
in  the  estate,  and  for  this  reason  cannot,  as  we  think,  contest 
the  will  offered  for  probate.  ^*Any  person  interested"  has  been 
defined  to  mean  a  person  having  a  ]Kx?uniary  or  property  inter- 
est in  the  estate.  {Estate  of  Sanhoni,  98  Cal.  103;  McDonalJ 
V.  White  (111.),  ±2  X.  E.  600;  Estate  of  Parsofis,  65  Cal.  240; 
Ilichmans  Estate,  101  Cal.  612,  36  Pac.  llS'.Frwnke  v.  Ship- 
ley (Oregon),  29  Pac.  268;  Estate  of  Ilealy,  122  Cal.  163,  54 
Pac.  736.) 
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The  statute  does  not  give  the  commonwealth  the  right  to  con- 
test wills.  Section  2329  of  onr  Code  of  Civil  Procedure  pre- 
scribes who  may  appear  and  contest  w^lls.  Wo  urge  that  no 
others  may  appear.  The  state  is  not  mentioned  as  one  who 
may  appear  and  contest  a  will,  but  only  "parties  interested," 
which  means  those  having  a  pecimiary  or  property  interest  in 
the  estate.  The  commonwealth  of  Montana  cannot  have  any 
pecuniary  or  property  interest  in  the  estate  of  ( 'olbert.  There 
are  heirs  .  It  cannot  l)e  said  at  this  time  that  they 
will  not  appear  within  the  time  allowed  them  by  law 
and  claim  the  estate  to-  which  tliev  are  entitled.  If  the 
state  ever  acquires  any  interest  whatever  in  (^olbert's  estat*^, 
it  will  do  so  bv  reason  of  the  fact  that  the  heirs  who,  as  wo  have 
seen,  do  exist,  fail  to  ai)pear  within  the  time  allowed  by  law 
to  claim  the  estate.  {State  v.  Smith,  70  Cal.  156.)  It  is  clear 
by  the  decisicm  just  cited  that  the  counnonwealth  do(»s  not  ac- 
quire auy  interest  whatever  in  the  estate  of  a  deceaseil  person 
at  the  time  of  his  death,  and  we  cannot  presume  that  those  wlio 
are  interested  in  the  estate  and  who  have  the  right  to  siicceed 
to  it  by  inheritance  will  not  appear  and  set  up  their  claims.  It 
cannot  be  urged  either  that  tlie  state,  tli(mgli  having  no  interest 
now,  may  acquire  an  interest  at  some  future  time  by  the  failure 
of  heirs  to  appear  and  claim  the  pro])erty.  Under  a  statute 
similar  to  ours  it  was  held  in  Illinois  tliat  a  will  could  onlv  be 
contesticd  by  ])erscms  interested  at  the  time,  (McDonald  v. 
White,  22  is.  E.  600.) 

If  we  are  justified  in  insisting  upon  a  strict  construction  of 
Section  2329  of  oui*  Coile  of  (^'ivil  Proceihire,  where  it  is  pro- 
vided that  '^auy  person  interested"  may  appear  and  contest  wills^ 
wo  contend  that  this  excludes  all  persons  w^ho  are  not  interested 
in  the  estate  from  apjiearing  and  contesting  wills  offered  for 
probate.  The  maxim  exprcssio  unhus  est  exclumo  a] ten  us  gov- 
erns.    (Sunderland  on  Statutoiy  Const.  Sec.  327.) 

We  agree  with  the  attorney  general  that  the  freehold  must 
always  vest  somewhere ;  that  it  cannot  rcuiain  suspended  in  the 
air ;  but  disagree  with  him  in  the  present  instance  as  to  whether 
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or  not  the  frc^eliold  is  vested  in  tlie  conmioiiwcaltli,  and  conti- 
dontly  iirgo  that  it  is  not  vested  in  the  commonwealth,  but  is 
vested  in  either  tlie  lieirs  of  the  estate,  wliich,  as  we  have  seen 
do  exist  and  which  fact  cannot  be  controverted,  or  else  is  veste'l 
in  the  devisees  and  h\2:iite(^s  named  in  the  will  oifered  for  pro- 
bate, which  is  true  if  the  will  is  <2;ennine.  If  the  will  offered 
for  probate  is  in  fact  the  lawful  will  of  the  deceased,  then  tlio 
fre(*hold  vested  instantly  u]xui  his  death  in  the  devisees  named 
therein.  (Otio  v.  Doh/  (Iowa),  IT)  X.  W.  578;  Ollcman  v. 
Kil(/on  (Iowa),  1^  X.  W.  ()1:2.)  The  ])rovision  nf  the  statute 
that  '*any  ])erson  interestcnl"  may  a])pear  and  content  the  will 
oxchnh's  aW  jiersons  who  are  not  interested.  There  is  no  excej)- 
tion  in  favor  of  th(»  stat(\  She  cannot  invoke  lier  j)reroi!^ativo 
in  this  matter.  The  state  has  no  int(*r(*st  and  no  ri^rht  to  inter- 
fere by  any  proctvdinus  until  after  five  years  have  expired. 
Even  then  the  state  can  only  pr(H»ee<l  in  the  manner  pointed  out. 
by  th(^  statute;  the  ]>roce<Mls  of  the  estate  are  then  t(^  be  paid 
into  the  treasurv  and  must  n^nuiiu  tliere  for  another  i)eriod  of 
fiv(^  years,  within  which  the  heir  can  come  in  and  present  lii.s 
claim.  Only  after  the  expiration  of  this  extended  ])eriod  dot^s 
the  riiiht  of  the  estate  be<»:in  to  operate.  We  think  that  the  case 
of  People  V.  Jiodf/ersy  1^5  Cal.  151),  is  conclusive  (;ii  this  prop«> 
sition  and  renders  further  arirument  uniKHx^ssai'A'. 

Th(^  attoniev  mineral  states  in  his  brief  that  anv  interest, 
how(*ver  slight,  is  suHici(*nt  to  entitle  on(»  to  contest  a  will.  Ilis 
dillicultv  and  his  (Tror  are  in  confoundino;  the  possibilitv  of 
an  int(n*est  at  some  time  in  the  future  with  a  sliirht  interest. 
Wo  couccmIc  that  a  ])(M*son,  the  value  of  whose  intercut  in  an 
estate  amounts  to  but  one  dollar,  is  as  nuicli  entitled  to  contest 
a  will  (offered  for  probate  as  one,  the  value  of  whose  interest 
amounts  to  one  thousand  d(illai*s.  The  cas(*  cited  bv  the  attnmev 
general  on  this  j)oint,  viz.,  >S7.  Johiis  Vestry  v.  Host  trick,  8  P. 
C.  A])]).  4()4,  is  aiiainst  tin*  ^^reat  weight  of  authority  and  do(^ 
not  govern  in  this  case.  (McDonald  v.  ^Yh^te  (Ill.)>  ^2  X.  E. 
()()() ;  Fnuike  v.  i>Jiiiih  ij  (  Ore. ),  2i)  Pac.  :208  ;  Shepard's  Edaie. 
170  1^1.  St.  :]l>:),  :J2  Atl.  UO;  Cochran  v.  Voumj,  104  Pa.  St. 
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^:];]:  Lockard  v.  SfcjJi(nij<ou  (Ala.),  24  Su.  OliO ;  Sforrs  v.  St. 
Lul-('\^  IIosj/itaL  TT)  111.  App.  152,  72  Ain.  St.  211;  Estate  of 
Hraly.  54  Pac.  7r>(),  122  Cal.  162;  Fallon,  v.  7^a//o?i,  107  Iowa 

Tlu>  attorney  general  \irp^  at  «^reat  length  that  inquest  of 
office  is  not  necessary  to  pass  title  to  the  state.  Again  we  must 
express  suri)rise  at  liis  total  disregard  of  the  statutes  of  ilon- 
tana.  Sc^*tions  2250  to-  2253,  inclusive,  of  our  Code  of  Civil 
Pr(K»(Mlure,  provide  the  manner  of  conducting  proceedings  rela- 
tive to  escheated  estates.  The  question  of  the  escheat  of  a  dece- 
dent's ])roperty  for  nonexistence  of  heirs  can  he  detennined 
only  by  the  metlicd  provided  by  the  statute.  {Muir  v.  Thom- 
son. 2s  S.  (\  499.)  It  must  1)0  establishe<l  by  a  judicial  pro- 
cecnliiig  in  the  ]>ro])er  coTirt  in  the  name  of  the  people,  for  the 
]mrj>()se  <if  proving  and  establishing  it  by  judicial  detennina- 
ti*)n.  iWallahan  v.  InijevsolU  117  111.  123.)  The  proceeding 
is  in  the  nature  of  an  incpiest  of  office  and  the  record  of  it  is 
th(»  only  competent  evidence  by  which  a  title  to  escheat  can  be 
established.  (Dcni  v.  O'llanlon,  21  X.  J.  L.  582;  Crane  v. 
liecder,  21  ^lich.  24;  Commonircalth  v.  lliic,  29  Am.  Dec. 
22i» ;  People  v.  Folsom,  5  Cal.  373. )  Where  the  statute  requires 
pr(K-eiMlings  in  the  nature  of  an  inquest  of  office,  the  record 
tlier(^)f  is  the  only  evidence  bv  which  title  bv  escheat  can  be 
established  by  the  state.  (Waltahan  v.  IngersolL  117  111.  123.  j 
Inquest  of  office  is  necessary  when  required  by  stature,  and  until 
inijuest  of  <.ffice,  no  tith^  ])asses  t-o  the  conunonAvealth.  (People 
v.  Roach.  76  Cnl  2\)-ir;  Stale  v.  Smilh.  70  (^al.  153.) 

The  doctrine  that  one  who  does  not  have  a  ])ecuniary  interest 
in  the*  estate  cannot  contest  a  will  oflF(^red  for  probate  is  sup- 
ported in  the  following  cases:  Crerar  v.  M'illUiyns,  34  N.  E. 
4()7 ;  Jele  v.  Lemhiinjer  (111.),  45  X.  E.  279;  WilcoxoiiY.  ^^'il- 
eo.von  (111),  46  ^C.  E.  369;  Lewis  v.  Cook  (X.  Y.),  44  X.  E. 
77s ;  Lockard  v.  Stephenson.  (Ala.),  24  So.  996;  Shepard'^ 
Estate  32  Atl.  1040;  hi  re  Brown,  47  Hun.  360;  Slewart's 
Estate  (Iowa),  77  X.  W.  574;  Meyer  \.  Fo(/f/  (Fla. )  6S  Am. 
Dtv.  441,  and  note;  ///.  re  Fallon  s  Will.  77  X"^.  AV.  575;  Mid- 
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dledith  v.  Williams,  47  X.  J.  Eq.  585,  21  AtL  290;  Maurer,  v. 
Naill,  5  Md.  324 ;  Stons  v.  SL  Lukes  Hospital,  75  111.  App. 
152,  72  Am.  St.  211;  FratiJce  v.  Shipley,  29  Pac.  268;  Mc- 
Donald V.  White  (Ill.)>  22  N.  E.  600 ;  McChutchen  v.  Loggins, 
19  So.  810 ;  Murry  v.  Hennessy,  67  N.  W.  470 ;  Ta^  v.  Hos- 
mer,  14  Mich.  249 ;  Hopf  v.  iS^a^e  (Tex.),  10  S.  W.  589 ;  Estate 
of  Parsons,.  65  Cal.  240 ;  In  re  Hickman,  101  Cal.  612 ;  Sa}i- 
borns  Estate,  98  Cal.  103 ;  In  re  Welch,  106  Cal.  429 ;  Estate 
of  Badfield,  116  Cal.  643 ;  Estate  of  Healy,  122  Cal.  163. 

MR.  JUSTK^E  PIGOTT  delivered  the  opinion  of  the 
Court. 

The  ol)ject  of  this  proceeding  is  to  obtain  a  writ  of  mandate 
requiring  the  defendants,  the  district  court  of  Silver  Bow  county 
and  E.  W.  Harney,  one  of  its  judges,  to  restore  to  the  files  cer- 
tain grounds  of  opposition  to  the  probate  of  the  will  of  one 
Charles  Colbert,  decease<l,   and  to  hear  and  determine  them. 

The  affidavit  in  support  of  the  application  for  an  alternative 
writ  and  the  answer  of  die  defendants  show  these  facts:  On 
February  14,  1901,  Charles  (^olbert.  died  in  thecmiuty  of  Silver 
Bow,  Montana,  leaving  an  estate  thereini  of  the  value  of  $50,- 
000  or  thereal)outs.  On  Februarys  21,  1901,  one  Woolbeater 
filed  in  the  district  court  of  that  county  his  ]>et.ition  for  the  pro- 
l)ate  of  an  allied  \dll  of  the  decedent,  dated  February  U, 
1901,  in  wliich  Woolbeater  and  one  Lippincott  were  named  as 
legate<^  and  devisees,  and  for  issuance  to  Woolbeater  of  letters 
testamentary.  The  petition  was  set  for  hearing  on  March  9, 
Imt  was  thereafter  ])ost[K)ned  to  April  9,  1901.  In  the  mean- 
time, on  Ai)ril  3d,  the  attorney  general  of  Montana  (the  county 
attornev  of  Silver  Bow  county  iK^ina;  associate<l  with  him)  for 
and  on  l)ehalf  of  the  state,  filed  written  grounds  of  op])osition 
t4>  the  i)robate  of  the  puqxirted  will,  alleging  that  Colbert,  died 
intestate,  leaving  no  heirs  within  the  state  or  elsewhere  to  the 
knowledge  of  the  petitioners ;  that  Colbert  was,  by  reason  of 
physical  and  mental  debility  and  unsoundness,  incompetent  t.'> 
make  a  last  will  and  testament;  that  the  pretende<l  will  was  not 
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subscribed  or  published  by  (.Albert,  but  that  his  name  was  forged 
thereto  after  his  death  by  the  beneficiaries  named  therein ;  and 
that  the  contest  was  instituted  for  the  reason  that,  in  the  ab- 
sence of  any  heirs,  the  estate  will  escheat  to  the  state  of  Mon- 
tana. These  grounds  of  opposition  the  proponent  on  April  9, 
1901,  moved  to  strike  off  because  thev  had  been  filed  without 
permission  after  the  time  prescribed  by  the  court  within  which 
persons  might  appear  to  contest ;  because  the  time  within  which 
the  estate  might  escheat  had  not  expired,  and  because  escheat 
cannot  be  detennined  in  probate  proceedings.  Further  reasons 
were  recited  in  the  motion,  but  were  abandoned  on  tlie  argu- 
ment, and  will  not  be  noticed.  The  motion  was  granted,  and 
the  district  court  and  its  judge  will,  imless  otherwise  directed 
by  this  court,  proceed  to  hear,  and  hear,  the  petition  for  the 
probate  of  the  will,  ignoring  the  objections,  and  denying  the 
state  any  right  to  contest  the  will  before  its  probate. 

Upon  the  foregoing  facts,  the  defendants  ask  that  the  alterna- 
tive writ  of  mandate  he  quashed,  insisting  that  the  state  has  no 
right  to  contest  the  probate  of  the  will. 

Although  the  argiunents  have  taken  a  wide  range,  there  are 
really  but  two  questions  necessarily  presented :  ( 1 )  Were  the 
grounds  of  opposition  to  the  probat-e  of  the  alleged  will  filed  in 
due  season,  and  (2)  has  the  state  such  an  interest  as  entitles 
it  to  contest  the  probate  of  the  purported  will  ?  We  shall  do 
little  more  than  announce  our  conclusions. 

1.  The  contest  was  instituted  by  filing  A\Titten  grounds  of 
op}>osition  before  the  date  to  which  the  hearing  of  the  petition 
for  probate  had  been  jx)stponed.  In  the  recent  case  of  Ralevjh 
V.  DistriH  Court,  24  Montana,  306  (Gl  Pac.  991),  a  contest 
initiated  after  the  time  originally  appointed  for  the  hearing  ot 
the  petition  but  before  the  hour  to  which  the  hearing  had  been 
postponed  was  held  to  have  been  in  diie  season.  Applying  tlie 
rule  of  that  case,  the  contest  in  the  case  at  bar  was  begun  in 
time,  and  there  was  no  reason  or  necessity  for  obtaining  leave 
of  court  to  file  the  grounds  of  opposition.  Section  589  of  the 
Code  of  Civil  Procedure  refers  to  intervention,  and  has  nothing 
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to  do  witli  tlio  coiiiinoncoiiioiit  of  proceeding's  to  contest  a  will 
under  Sections  2'J21)  and  2o40  of  the  same  (\Kle. 

2.  (\jnnsel  for  the  (hvfcndants  insist  that  the  contest  which 
the  state  endeavoi'ed  to  make*  was  a  jiroceeding  in  escheat,  or  to 
have  an  escheat  (h^lare<L  If  this  w(*re  its  character,  the  pro- 
(•(•(xlinij  was  ])reniature,  and  the  district  court  ]n'0])erly  refuse<l 
to  entertain  it,  f(,r,  under  Secticns  1S()7,  ISiJS  and  ISdl)  of  the 
Civil  (\ule,  Sections  4r>10  and  45:^1  of  the  Political  (^ode,  and 
Title  VIII  of  Part  III  of  the  (Vjde  cf  (Mvil  Procedure,  a  pm- 
ceedino'  hy  tin*  attorney  «>eneral  to  reduce  tlie  property  to  his 
possession,  or  a  proceeding  hy  him  in  the  nature  oi  an  iuquc'^r 
of  office^  to  (h^termine  whether  the  state  has  title  hv  t^ieat  to 
lands,  mav  not,  in  anv  event,  he  connnenced  within  five  vears 
aft(n*  th(*  death  oi  the  decedent.  (People  v.  Boarh,  70  (^ah  iiJ>l, 
IS  Pac.  407.)  Put  the  contest  of  a  will  doc^s?  not  involve  the 
(piestion  whether  the  prc/piMly  has  escheated  or  will  escheat,  nor 
the  (]U(\stion  whether  the  pro])erty  or  its  proceeds  should  l»c 
ileposited  in  the  state  treasury  for  the  henefit  of  nonrt»sident 
alien  heirs.  7S  either  question  can  he  adjudicated  upon  the  con- 
test of  a  will  or  of  its  ])robate.  The  office  of  a  contest  is  to 
attack  the  validity  of  a  i)urport<Ml  will ;  itvS  ohject  is  to  have  such 
will  rejected  ;  consideration  of  thc!  question  of  title,  except  iv. 
so  far  as  it  mav  he  ess(»ntial  to  ascertain;  whether  the  contestant 

■ 

is  an  interested  ]>ers(jn,  within  the  meaning  of  Sections  232J> 
and  2.*M0  of  the  Code  of  Civil  Procedure,  would  bo  without  the 
legitimate  scope  of  the  proceeding.  - 

Much — indeed  the  greater  ]>art — oi.  the  argument  has  l)een 
addr(»ss(Ml  to  the  (luestion  whether  title  to  the  property  of  a 
(leced(»nt  which  i^cheats,  vests  immediately  up<m  his  death,  i>r 
not  until  the  heirs  have  faik'd  to  claim  succession  within  the 
time  ])rescrihed  hy  statute.  On  the  part  of  the  state  it  is  main- 
tained that  title  v(>sts  at  the  moment  of  death,  while  tlie  defend- 
ants argue  that  that  the  state  does  not  acquire  any  title  durin«: 
th(*  iive  years  followini^  the  intcistate's  death.  We  deem  it  iiH- 
necessary  to  decide  whicli  rif  these  positions  is  correct  Assum- 
ing, for  the  ])ur])()ses  of  the  present  case,  that  the  contention  of 
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the  defendants  in  res]:>e<!t  of  the  time  when  title  by  esclicat  vests 
shonld  be  upheld,  the  question  presented  i.s:  Has  the  state  snch 
an  interest  in  the  probate  of  the  will  or  in  tlie  property  of  the 
estate  of  Colbert,  desceased,  as  entitles  it  to  contest  the  will? 
Subdivision  8  of  Section  1852  of  the  Civil  Coile  provides,  iu 
substance,  that,  if  an  intestate  leaves  no  heirs,  his  estate  e«clieatj> 
to  the  state.  Section  2329,  supra,  provides  that  any  person 
interested  may  appear  and  contest  a  will.  The  grounds  of  oppo- 
sition to  the  probat<3  of  the  will  offered  by  Woolbeater,  if  estab- 
lished, would  result  in  its  rejection,  in  which  case,  if  there  are 
licii's  <;.r  another  will,  the  property  would  descend  to  them,  or 
pass  by  ])urchase  to  the  devisees  or  legatees,  provided  they  ap- 
pear \nthin  tlie  periods  prescribed  by  statute.  To  show  the 
state's  interest,  the  attorney  general  alU^-ed  that  Colliert  died 
intestate,  leaving  no  heirs  within  the  state  or  (*lsowhere,  to  his 
knowledge.  AVe  think  the  state  exhibitexl  prima  facie  sufficient 
interest  to  enable  it  to  institute  a  contest  of  the  will.  If  there 
is  no  valid  will,  and  no  heir  asserts  his  right  of  succession  within 
the  statutory  period,  the  estate  escheats.  True,  heirb  may  appear 
in  due  season ;  the  state  would  then  cease  to  have  an  interest 
in  the  property.  The  pn^sent  interest  of  the  state  depends,  there- 
fore, upon  the  nonascertainment  of  heirs,  but  the  interest,  al- 
though contingent,  is  nevertheless  a  substantial  one.  The  prob- 
ability of  an  interest,  or  even  an  interest  dependent  upon  a  con- 
dition, is  enough.  It  woaild  hardly  be  contended  that  a  contin- 
gent remainder-man  or  an  executorv  devisee  is  not  sufficiently 
interested  in  an  estate  to  liave  the  will  proved,  or  to  object  tO'  its 
admission  to  probate  when  asserting  rights  under  a  different 
will;  nor  do  we  think  that  if  A.  devised  lands  to  B.,  with  re- 
mainder over  to  C.  in  case  B.  should  die  before  C,  C.  would  be 
without  an  interest  in  the  probate  of  the  will  cr  in  the  estate  of 
A.,  although  B.  were  yet  alive.  A  su])pose<l  wull  by  which  A. 
devised  real  property  to  B.  absolutely  is  presented  for  probat<^. 
C.  files  grounds  of  opposition  toi  the  probate,  alleging  that  the 
will  is  a  forgerv',  or  is  invalid  for  want  of  competency  in  the 
testator,  and,  to  show  his  interest,  avers  that  by  a  former  w^ill 
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the  testator  devised  all  his  property  to  D.  upon  the  condition 
subsequent  that  D.  should  within  tw-enty  years  appear  and  claim 
it,  in  default  of  which  the  property  should  go  to  C,  and  that 
D.  has  not  asserted  his  right,  and  the  tw^enty  years  have  not 
passed.  We  think  that  C.  discloses  an  interest  in  the  probate 
of  the  second  wall,  although  it  is  manifest  that  twenty  years 
have  not  elapsed  since  the  testator's  death,  and  D.  has  yet  the 
privilege  of  making  his  claim.  The  state  may  protect  and  pre- 
ser\'^e  its  contingent  interest  by  cont^ting  a  suppositious  will. 
There  is  some  conflict  in  the  decisions  touching  the  nature  of 
the  interest  w:hich  the  contestant  must  possess ;  but  we  are  satis- 
fied, upon  principle,  that,  to  entitle  a  person  to  oppose  a  testa- 
mentary paper,  it  is  sufiicient  if  ho  discloses  the  existence  of  a 
contingent  interest.  The  following  text-books  and  cases  may 
be  cited  as  lending  support  to  the  doctrine:  Williams  on  Ex- 
ecutors,  page  279;  Redfiold's  Law  and  Practice  of  Surrogates' 
Courts  (5th  Ed.),  page  88;  1  Robertson's  Ecclesiastical  Ro- 
ports,  270;  In  re  Greeley  s  Will  15  Abb.  Prac.  (N.  S.)  393; 
^Kote  to  Meyer  v.  Fogg,  68  Am.  Dec.  447 ;  Vestry  of  SL  John's 
ParisJi  V.  Bostivick,  8  App.  D.  C.  464;  Watson-  v.  Alderson, 
146  Mo.  333,  69  Am.  St.  Rep.  615,  48  S.  W.  478 ;  In  re  Mer- 
chant's Will,  1  Tucker  (X.  Y.  Surrogate  Repts.)  18,  19. 

Unless  Section  2360  of  the  Code  of  Civil  Procedure  may  be 
so  construed  as  to  peniiit  the  state  to^  contest  the  probate  or 
validity  of  the  will  within  one  3^ear  after  its  probate,  the  possi- 
ble or  contingent  interest  which  the  state  asserts,  and  the  title 
w^hich  it  might  acquire  by  escheat,  would  be  concluded  by  the 
probate  of  the  will.  Section  2366  of  the  Code  of  Civil  Prc»- 
cedure  provides  that  "if  no  person,  within  one  year  after  the 
probate  of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive ;  saving  to  infants  and  persons 
of  unsound  mind,  a  like  period  of  one  year  after  their  respective 
disabilities  are  removed."  It  is  apparent,  therefore,  that  if  the 
state  may  not  contest  the  will  before  its  probate,  or  within  one 
year  thereafter,  its  rights  are  forever  lost. 

We  have  not  been  referred  to,  nor  have  we  found,  any  re- 
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ported  case  in  which  the  precise  question  here  presented  was 
decided.  We  find  nothing  in  the  law  which  requires  a  conclu- 
sion different  from  the  one  reached,  which  is  certainly  consonant 
with  reason,  analogy  and  justice. 

The  motion  to  quash  the  alternative  writ  is  denied,  and  judg- 
ment is  awarded  granting  a  peremptorj'-  ^vTit  as  prayed  for. 

Writ  granted. 


BEACH  ET  AL.,  Eespondents,  v.  SPOKANE  EANCH  AND 

WATER  COMPANY,  Appellant. 

(No.   1.363.) 
(Submitted  April  15,  1901.     Decided  June  3,  1001.) 

Appeal  and  Error — Neic  Trial — Statement — Striking  Out — 
A  ppea lab le  0 rder — Se rvice — Presump tion — Plaintiff's  Ex- 
ceptions— Defendant's  Appeal — New  Ti-ial. 


Under  Code  of  Civil  Procedure,  Sec.  1722,  Subd.  2,  providing  that  appeals 
may  be  taken  to  tbe  supreme  court  from  any  special  order  made  after 
final  judgment,  an  order  striking  out  the  statement  on  motion  for  a  new 
trial  is  appealable. 

Where  a  statement  on  motion  for  a  new  trial  has  been  allowed  and  settled 
by  the  trial  court,  the  appellate  court  will  presume,  in  the  absence  of 
evidence  to  the  contrary,  that  it  was  duly  served  on  the  adverse  party ; 
but  this  presumption  does  not  obtain  where  the  statement  or  bill  upon  Its 
face  shows  that  the  service  was  made  too  late,  and  that  seasonable  ob- 
jection to  it  was  interposed  upon  that  ground. 

A  statement  on  motion  for  a  new  trial  which  has  been  settled,  certified 
and  filed  cannot  be  stricken  from  the  record  or  files  on  the  ground  that 
the  draft  of  the  statement  was  not  served  in  time. 

Where  plalntifT's  bill  of  exceptions  was  made  up  entirely  of  matters  occur- 
ring after  the  entry  of  final  Judgment,  it  was  no  part  of  the- judgment 
roll,  and  hence  would  not  be  considered  on  defendant's  appeal  from  an 
order  denying  a  new  trial. 

Objections  to  the  settlement  of  a  statement  on  motion  for  a  new  trial 
must  be  incorporated  in  the  statement,  to  form  part  of  the  record  on 
appeal  from  the  order  denying  the  new  trial. 

Where  a  statement  on  motion  for  a  new  trial  was  erroneously  stricken 
from  the  record  by  the  trial  court,  such  proceeding  would  vitiate  the 
order  denying  a  new  trial,  since  the  motion  therefor  rested  on  the  state- 
ment. 
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Appeal   from  District   Court,   Lewis  and  Clarhc    Countu : 
Henry  C,  Smith,  Judge. 

AcTiox  by  Calvin  Beach,  an  insane  person,  by  Elizur  Beacli, 
his  guardian,  and  others,  against  the  Spokane  Ranch  &  Water 
.  Company.    From  an  order  striking  out  the  statement  on  motion 
.  for  a  new  trial,  and  from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Keversed. 

Messrs,  iSandei's  cf  Sanders  and  Messrs.  Toole  &  Bach,  for 
Appellant. 

Messrs.  McConnell  £  McConnell,  for  Respondents. 

MR.    jrSTKT.   PIGOTT   delivered    the  opinion   of    the 
Ccmrr. 

Two  ])liases  of  this  caiise  are  reported  in  21  Montana  at  pages 
7  and  IS-t  (52  Pae.  560,  53  Pac.  403).  It  is  now  here  on 
appeal  from  an  order  striking  from  the  file  the  statement  on 
motion  for  a  new  trial,  and  from  an  order  ref  .ising  a  new  trial, 
presented  by  the  same  record.  Judgment  for  the  plainiiifs  was 
entered  on  Jiilv  3,  1897.  Thereafter  the  statement  on  motion 
for  a  new  trial  wa$  settleil,  certified  as  allowed,  ajid  filed.  On 
October  15,  1898,  the  motion  for  a  new  trial  coming  on  to  he 
heard,  the  plaintiffs  orally  moved  that  the  statement  bo  stricken 
out  because  not  sensed  in  time.  The  two  motions  were  submit- 
ted together.  On  October  17,  1898,  the  court  granted  the  mo- 
tion of  the  plaintiffs  to  strike  off  the  statement  so  settle<l,  certi- 
fied and  filed,  and  at  the  same  time  denied  the  motion  for  u 
new  trial.     The  defendant  appeals. 

1.  When  made  after  entiy  of  final  judgment,  an  order  strik- 
ing out  the  statement  on  motion  for  a  new  trial  is  an  order  from 
which  an  appeal  may  Ix?  taken.  (Subdivision  2  of  Section  1722 
of  the  Code  of  Civil  Proce<:lure;  Beach  v.  Spokane  Ranch  <(' 
Water  Co.,  21  Mont.  7,  52  Pac.  560;  Caldencood  v.  Peyser^ 
42  Cal.  110;  Sutton  v.  Symons,  100  Cal.  576,  35  Pac.  158; 
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Symons  v.  Bunnell,  101  Cal.  223,  35  Pac.  770.)  That  such  an 
order  is  appealable  is  well  settled  in  this  jurisdiction  and  in 
California,  the  statute  in  each  prescribing  that  an  appeal  lies 
froan  any  special  order  made  after  final  judgment. 

2.  The  presumption  is  raised  by  the  judge's  certificate  allow- 
ing the  statement  or  bill  on  motion  for  a  new  trial  that  all  the 
precedent  steps  were  regularly  taken  {Murray  v.  Hauser,  21 
Mont.  120,53  Pac.  99), and  must  be  indulged  in  favor  of  the  reg- 
ularity of  ofiicial  action  when  the  record  is  silent  as  to  service 
or  waiver  and  even  where  the  statement  or  bill  discloses  that 
it  was  not  served  ^vithin  the  period  prescribed  by  the  statute 
and  fails  to  show  any  enlargement  of  time.  This  presumption 
may  be  rebutted  by  the  matter  contained  in  the  statement  itself, 
— perhaps  the  accurate  expression  is  that  the  presumption  does 
not  obtain  where  the  statement  or  bill  upon  its  face  shows  that 
the  service  was  made  too  late  and  that  seasonable  objection  to 
it  was  interposed  iipon  that  ground.  In  the  absence  of  such  dis- 
closure, the  certified  statement  or  bill  raises  tlie  conclusive  pre- 
sumption that  a  draft  of  the  proposed  statement,  or  a  copy  of 
the  draft,  was  diily  served.  {Murray  v.  Hwuser,  supra.  See 
I^a^^le  on  Xew  Trials  &  App.  p.  402,  Sec.  146.) 

When  a  proposed  statement  or  bill  on  motion  for  a  new  trial 
appears  to  have  been  served  out  of  time,  the  judge  to  whom  it 
is  presented  may,  unless  waiver  of  default  also  appears,  rightly 
refuse  to  settle  it  (7n  re  Application  of  Plume,  23  Mont  41, 
57  Pac.  408.)  In  such  case  he  may  either  settle  or  refuse  to 
settla  If  he  settles  it^  his  certificate  of  allowance  is  not  appeal- 
able. {Henry  v.  Mergiiire,  106  Cal.  142,  39  Pac.  599.)  His 
refusal  to  settle  and  certify  is  also  nonappealable,  as  was  held 
in  Ayotie  v.  Thomas,  20  Montana,  223  (r>0  Pac.  553),  which 
case  was  commented  on  in  In  re  Appl{<:atio7i  of  Plume,  supra ; 
and  in  Whipple  v.  Hopkins,  119  California,  349,  51  Pac.  535 
(which  seems  to  overrule  Stonesifer  v.  Kilburn.,  94  California, 
33,  29  Pac.  332),  it  was  held  that  even  an  order  refusing  to 
settle  is  nonappealable.  As  was  declared  in  Ayotie  v.  Thomas^ 
and  in  In  re  Application  of  Plume,  supra,  mandamus  is  the 
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efficient  remedy  whereby  to  test  the  action  of  the  judge  in  refus- 
ing to  settle  or  certify,  and  although  determination  of  the  ques- 
tion whether  mandamus  was  the  remedy  did  not  necessarily 
arise  in  the  latter  case  {Harding  v.  McLaughlin,  23  Mont  336, 
58  Pac.  8G5),  and  was  not  essential  to  a  decision  of  the  former, 
the  correct  practice  was  indicated  by  each.  If  the  judge  is 
\N'illing  to  settle  the  bill  or  statement^  he  should,  before  certify- 
ing it,  permit  to  be  incorporated  into  it  any  objections  to  the 
settlement,  together  Avith  the  matter  in  support  of  the  objec- 
tions; for  example,  if  the  defendant  has  served  his  proposed 
statement  on  the  eleventh  day  after  filing  and  serving  notice 
of  intention  to  move  for  a  new  trial,  and  the  plaintiff,  before 
or  at  the  time  he  offers  amendments,  objects,  or  preserves  hir 
right  to  object,  to  a  settlement  because  of  delay  in  service  or 
to  urge  the  delay  as  a  reason  why  a  new  trial  should  be  denied, 
the  objections  should  l)e  embraced  in  the  statement  when  se^ 
tied ;  if  the  objection  is  well  taken,  a  new  trial  ought  to  be 
refused  upon  the  ground  that  the  stateinent  was  not  served  in 
time;  and  where  the  plaintiff  docs  not  offer  amendments,  but 
objects  to  a  settlement  for  the  reason  that  the  statement  was 
not  served  in  time,  and  it  appears  from  the  proposed  statement, 
or  from  the  facts  shown  at  the  settlement,  that  service  was  made 
without  the  time  prescribed  by  the  statute  or  beyond  the  time 
as  enlarged  by  the  court  or  judge  or  by  act  or  waiver  of  the 
plaintiff,  the  duty  devolves  upon  the  defendant,  if  he  would 
answer  the  objection,  to  incorporate  into  the  statement  such 
matter  as  may  exist  which  will  excuse  or  justify  his  seeming 
delay  {\Mieeler  v.  Karnes,  125  Cal.  51,  57  Pac.  893),  and, 
unless  this  Ix)  done,  the  motion  for  a  new  trial  ought  to  be  de- 
nied. Such  a  statement  is  part  of  the  record  on  appeal,  and 
hence,  if  the  strictly  proper  and  technical  practice  be  followed, 
it  will  not  bo  stricken  out  of  the  transcript  filed  here,  but  will 
be  examined  in  this  court  to  such  an  extent  only  as  may  be  nee- 
essarv'  to  determine  that  the  statement  was  served  out  of  time. 
We  pause  to  observe  that  the  loose  practice  has  prevailed  in  this 
court  of  moving  to  strike  from  the  transcript  on  appeal  parts 
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of  properly  certified  records.  Such  motioms  have  frequently 
been  granted,  but,  while  no  objection  has  been  made  to  the  prac- 
tice, and  no  substantial  injury  resulted,  it  is  certainly  manifest 
that  no  part  of  a  certified  record  on  appeal  should  be  eliminated 
from  the  transcript.  Xone  of  the  properly  authenticated  and 
certified  papers  authorized  or  required  to  be  furnished  to  this 
court  upon  appeals  ought  ever  to  be  strickto  out  when  presented 
in  conformity  with  the  rules^  Their  place  is  in  the  record. 
Their  effect  is  properly  a  matter  for  determination  upon  con- 
sideration of  the  case  upon  the  entire  record ;  for  example,  the 
notice  of  intention  to  move  for  a  new  trial  is  not  one  of  the 
papers  constituting  the  judgment  roll,  nor  is  it  one  of  the  papers 
described  in  Sections  1176  and  1738  of  the  Code  of  Civil  Pro- 
cedure as  required  to  be  furnished  on  appeal  from  an  order 
granting  or  denying  a  new  trial, — ^it  is  therefore  no  part  of  the 
record  on  appeal,  and  hence  will  be  stricken  out  even  if  formally 
certified  by  copy,  as  was  done  in  Carr,  Ryder  &  Adams  Co.  v. 
Closser,  25  Montana,  149,  G3  Pac.  1043 ;  if,  however,  the  notice 
of  intention  to  move  for  a  new  trial  be  included  in  a  statement 
or  bill  of  exceptions  on  motion  for  a  new  trial,  it  is  thereby 
made  a  constituent  part  of  the  record  on  appeal,  and  should  not 
be  stricken  out  even  though  it  may  have  been  served  or  filed  out* 
of  time  and  must  be  disregarded  upon  the  submission  of  the 
case.  So  witl;  a  statement  or  bill  of  exceptions  used  on  the  hear- 
ing of  a  motion  for  a  new  trial ;  when  certified  and  brought  to 
this  court  in  the  regular  mode,  it  is  part  and  parcel  of  the  record 
on  appeal  and  is  entitled  so  to  remain,  although,  because  of 
some  defect  or  invalidity,  such  a  failure  to  contain  *a  specifica- 
tion of  the  particulars  in  which  the  evidence  is  insufficient,  it 
may  not  be  capable  of  subserving  the  purpose  for  which  it  was 
intended  or  must  be  disregarded  because  a  draft  of  the  proposed 
statement  was  not  served  in  tima 

It  seems  to  be  settled  that  the  mere  form  of  expression  or 
language  in  which  the  objection  for  want  of  timely  service  may 
be  couched  is  unimportant.  The  objection  must  clearly  appear, 
but  it  is  suflicient  if  it  appear  by  unmistakable  inference  so  that 
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the  party  moving  for  a  new  trial  may  come  to  the  settlement  of 
the  statement  prepared  with  matter  (if  any  there  be)  excusing 
the  delay.  (Hayne  on  New  Trials  &  App.  p.  394,  Sec  145.) 
In  Cottle  V.  LeUch,  43  California,  320,  the  plaintiff  offered  an 

amendment  to  the  defendant's  proposed  statement,  *' without 
waiving  any  right  to  move  to  deny  said  motion  on  the  ground 
that  defendant's  statement  was  not  filed  in  time,"  but  there 
was  nothing  to  sliow  that  he  protested  against  the  settlement; 
the  court  held  that  the  objection  was  sufficient  in  form  and  was 
seasonably  intcq>ose(l,  and  that  the  trial  court  erred  in  granting 
a  new  trial,  saying:  '^No  particular  form  of  reserving  the  ob- 
jection, however,  is  prescribed.     It  is  enough  that  it  is  pointed 

• 

out  as  an  objection  upon  which  the  party  intends  to  rely  in 
resisting  the  motion  for  a  new  trial.    The  plirase  here  employed, 
Svithout  waiving  any  right  to  move  to  deny  said  motion  on  the 
ground  that  defeiwlant's  statement  was  not  filed  in  time,'  thougli 
somewhat  inartificial  in  expression,  must  be  taken  as  substan- 
tially importing  a  reservation  of  the  objection  that  the  state- 
ment came  too  late,  and  the  objection  as  thus  pointed  out  on  the 
record  must  bo  considered  to  have  been  overruled  bv  the  court 
below  in  granting  the  motion  for  a  new  trial."     In  Doyle  v. 
Gore,  13  Montana,  471  (34  Pac.  846),  the  trial  court  made  an 
order  extending  the  plaintiff's  time  foT  serving  the  statemenc 
for  thirty  days,  ^'without  the  consent,  advice  or  stipulation  of 
defendants  or  their  counsel,"  and  afterwards  made  other  orders, 
which  did  not  appear  to  have  been  by  consent,  further  extend- 
ing the  time.     The  statement  was  certified,  and  a  new  trial 
refused.     This  court  struck  the  statement  from  the  record  on 
appeal  because  the  time  was  extended  more  than  thirty  days 
without  defendants'  consent,  and  the  natural  inference  from 
the  opinion  is  that  no  objection  w^as  made  by  the  defendants 
other  than  the  one  implied  by  the  recital  to  the  effect  that  the 
first  ordei"  was  without  their  consent;  but  the  record  on  file  iu 
this  court  shows  that  the  defendants  in  offering  amendments 
to  the  proposed  statement  reserved  the  right  to  object  to  the 
granting  of  a  new  trial  for  the  reason  that  the  statement  was 
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not  served  Avithin  the  tiino  prescribed  by  law,  and  that  such 
objections  together  with  the  matter  in  support  oif  them  were  part 
of  the  record  on  the  new-trial  motion.  In  Woodard  v.  Wehsier, 
20  Montana,  279  (50  Pac.  791),  the  objections  to  a  statement 
on  motion  for  a  new  trial  and  the  matter  in  support  of  them 
were  made  part  of  the  statement  as  settled  and  certified ;  and  in 
Poirerv.  Lowir,  22  Montana,  1G9  (50  Pac.  106),  the  o-bjections 
were  made  part  of  the  statements  on  motion  for  a  new  trial. 

It  is  of  course  manifest  that  where  the  application  for  a  new 
trial  is  made  upon  affidavits  and  a  statement  or  bill,  the  latter 
may  have  been  served  in  time  and  the  fonner  not^  and  vice  versa. 
Objections  to  the  untimely  sen- ice  of  affidavits  must  be  incor- 
porated into  the  bill  of  exceptions  containing  the  affidavits,  or 
the  substance  of  them.  For  instance:  If  a  new  trial  be  granted 
on  motion  of  the  plaintiff,  the  defendant  must  see  to  it  that  his 
bill  of  exceptions  contains  his  objections  to  the  consideration 
of  the  affidavits,  and  the  plaintiff  also  must  cause  to  be  inserted 
into  the  bill  whatever  he  mav  have  shown  to  excuse  his  seeming 
default  in  making  timely  service.  If  a  new  trial  be  refused, 
then  the  plaintiff  must  take  the  bill,  into  which  the  defendant 
will  incorporate  his  objections,  together  mth  the  matter  in 
support  of  them,  and,  if  a  prima  facie  default  in  the  time  of 
service  is  disclosed,  the  plaintiff  must  insert  whate-ver  tends  to 
prove  that  the  service  was  made  in  time.  It  may  be  observed, 
in  passing,  that  imder  Sectioois  1176,  1738  and  1739  of  the 
Code  of  Civil  Procedure,  the  affidavits  need  not  be  presented 
by  a  bill  if  the  attorneys  certify  to  the  copies  furnished  on  ap- 
peal to  this  courts  Unless  so  certified  by  the  attormeys  or  in- 
cluded in  a  bill  of  exceptions,  the  affidavits  are  not  part  of  the 
record  on  appeal ;  this  is  the  inevitable  oooiclusion  to  be  deduced 
from  ^State  ex  rel.  Pierson  v.  Millie,  19  Montana,  444  (48  Pac. 
773),  and  Rumney  Land  &  Cattle  Co.  v.  Detroit  &  Montana 
Cattle  Co.,  19  Montana,  557  (49  Pac.  395). 

In  the  case  at  bar  the  statement  on  motion  for  a  new  trial 
was  settled,  certified  as  allowed,  and  filed.  It  was  a  record  of 
the  district  court  of  the  same  dignity  as  a  bill  of  exceptions  and 


374  Beach  v.  Spok^vne  R.  &  W.  Co.  [Mar.T.'Ol 

performed  a  like  office.  It  was  the  basis  of  the  application  for 
a  new  trial.  It,  together  with  such  parts  of  the  judgment  roll 
as  were  proper  to  be  considered  in  determining  whether  a  re- 
examination of  the  issues  of  fact  ought  to  be  had,  constituted 
the  record  upon  which  the  court  below  was  authorized  to  act 
Xothing  else  could  properly  be  used  on  the  hearing  of  the  mo- 
tion. This  statement  the  court  below  struck  out  upon  the  ground 
that  the  draft  of  the  proposed  statement  was  not  served  in  time. 
The  court  erred.  If  the  statement  was  out  of  time  as  to  service, 
proper  practice  required  the  judge  to  refuse  a  settlement,  or  to 
settle  it  and  then  deny  the  motion  for  a  new  trial  for  the  reason 
that  timely  service  had  not  been  made, — vce  do  not  mean  to  say 
that  the  order  denying  such  motion  must  expressly  indicate  the 
ground  upon  which  it  is  made,  for  every  legitimate  intendment 
will  bo  indulged  in  support  of  the  order ;  but  to  strike  from  the 
record  or  files  the  certified  statement  because  not  served  in  time, 
is  always  erroneous  (Quit^ey  v.  Gambert,  32  Cal.  304;  Calder- 
ivood  V.  Peyser,  supra;  Lucas  v.  City  of  Marysville,  44  Cal. 
210),  and  necessarily  prejudicial  to  the  party  moving  for  a  new 
trial.  The  question  is  not  an  open  one  in  Montana.  In  Swee- 
ney V.  (ilreat  Jt^aUs  &  Canada  liaihray  Co,y  11  Montana,  34  (27 
Pac.  347),  this  court,  quoting  from  Quivey  v.  Gambert,  and 
Imcas  V.  City  of  Marysville,  supra,  and  from  Hayne  on  Xew 
Trials  and  Appeals,  said :  ^'A  party  moving  for  a  new  trial  is 
entitled  to  a  ruling  upon  his  motion  upon  the  basis  upon  which 
he  presents  it,  in  order  that  he  may  have  and  enjoy  unembar- 
rassed his  right  of  appeal  to  this  court.  If  his  notice  or  state- 
ment has  not  been  served  or  filed  within  time,  that  is  a  good 
reason  why  his  motion  should  be  denied  when  finally  brought 
to  hearing;  but,  under  the  method  of  procedure  prescribed  by 
the  Code,  it  is  not  intended  that  the  record  upon  which  the  mo- 
tion is  made  mav  bo  first  stricken  out,  and  the  motion  then 
denied.  Such  a  course  is,  in  effect,  a  denial  of  any  hearing 
upon  the  motion,  and  of  an  appeal  to  this  court  where  an  appeal 
is  given.  If  tlio  notice  and  statement,  or  either  of  them,  is  not 
filed  ^\4thin  time,  he  [respondent]  may  safely  rely  upon  such 
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facts  as  fatal  to  the  motion,  when  brought  to  a  hearing.  If,, 
however,  as  is  generally  the  case,  there  is  some  doubt  aa  to- 
whether  they  are  within  time,  and  he  does  not  desire  to  take  any 
risk,  he  may  propose  amendments  without  waiving  his  right 
to  object  that  they  are  not  within  time,  by  a  simple  preface  that 
he  does  so  without  prejudice  to  his  right  to  object  at  the  hearing^ 
to  the  notice  or  statement  upon  those  grounds.  By  so  doing  he 
waives  nothing.  On  the  contrary,  ho  preserves  all  his  rights  in 
the  premises.  The  court,  will  then  proceed  to  settle  the  state- 
ment, and  at  the  hearing  pass  upon  the  objections  so  reserved. 
If  the  motion  is  denied,  an  appeal  can  be  taken  to  this  court,, 
where  the  whole  matter  can  bo  reviewed  upon  the  record  upon 
which  the  court  below  heard  the  motion.  Such  is  the  plain  and 
obvious  course  prescribe<^l  by  the  statute,  and  no  depar.'nre  from 
it  can  be  indulged,  without,  as  we  have  seen,  mischievoii-^  if  not 
absurd  results.  *  *  *  l^  the  case  of  Quivey  v.  Gambert 
it  was  held  that  it  was  not  good  practice  to  strike  from  tlie  files 
a  proposed  statement  on  motion  for  a  new  trial  upon  the  ground 
that  the  right  to  move  had  been  waived  or  lost,  but  that  objec- 
tions to  the  right  of  the  moving  party  to  be  heard  upon  the  mo- 
tion should  be  made  at  the  hearing ;  and  the  rule  in  tliis  respect 
indicated  in  that  case  has  since  then  been  followed  in  this  court. 
*  *  *  The  objection  that  the  proposed  statement  was  not 
in  time  must  be  resen'ed  before  proposing  amendments ;  if  not, 
it  is  waived,  and  cannot  afterwards  be  made,  either  on  motion 
to  strike  out  the  statement  or  in  any  other  manner.  When  re- 
served, the  objection  must  (if  not  sustained  at  the  settlement) 
be  incorporated  in  the  settled  statcanent,  together  with  the  matter 
in  its  support  If  it  be  not  so  incorporated,  the  presumptioTi 
is  that  the  proposed  statement  was  in  time,  and  that  all  the  pro- 
ceedings in  its  preparation  were  regular.  This  presumi)tion  is 
conclusive ;  for  the  statement,  when  certified  and  filed  like  other 
records,  imports  absolute  verity,  and  cannot  be  contradicted  or 
added  to  by  affidavits  upon  a  motion  to  dismiss,  or  in  any  other 
manner.  The  objection  nmst  therefore  be  apparent  ujwn  the 
face  of  the  statement  itself;  and,  if  so  apparent,  it  is  manifest 
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that  it  may  be  urged  as  a  reason  why  the  motion  for  a  new  trial 
should  bo  denied,  both  in  the  lower  court  on  the  hearing  of  the 
motion,  and  in  the  supreme  court  on  appeal  from  the  order 
granting  or  refusing  a  new  trial.  This  being  the  case,  the  in- 
auguration of  a  separate  line  of  proceedings  by  a  separate  mo- 
tion to  strike  out  the  statement,  or  a  motion  to  dismiss  the 
motion  for  a  new  trial,  is  not  only  utterly  useless,  but  is  open 
to  the  yeij  gave  objection  of  involving  two  appeals  before  the 
motion  for  a  new  trial  can  get  to  the  supreme  courts"  Con- 
tinuing, the  court  said:  "If  it  be  improper  to  strike  out  a 
statement  or  to  dismiss  the  motion  for  a  new  trial,  and  if  the 
moving  party  is  entitled  to  a  hearing  of  his  motion,  the  district 
court  in  the  case  at  bar  certainly  erred  in  refusing  to  hear  ap- 
pellant's motion.  The  court  should  have  heard  any  objections 
that  the  plaintiff  might  offer  to  the  proposed  statement,  and 
incorporated  the  same  in  the  statement.  A  record  of  the  whole 
matter  wooild  have  then  been  preserved  for  the  review  of  this 
court  on  appeal.  It  appears  from  this  record  that  the  judge 
below  settled  the  statement"  Upon  this  point  the  Sweeney 
Case  is  approved  in  Arnold  v.  Sinclair,  12  Montana,  at  page 
261  (29  Pac.  1124),  and  we  believe  that  since  the  decision  in 
the  former  case  the  practice  has  conformed  tct  the  rule  therein 
announced. 

But  the  ])laintiffs  insist  that  this  court  should  consider  their 
bill  of  exceptions  settled  on  December  28,  1897,  showing,  as 
they  contend,  that  in  offering  the  amendments  to  the  proposed 
statement  they  reserved  tlie  right  to  object  to  a  settlement  and 
to  object  to  the  statement  at  every^  stage  of  the  proceedings  to 
loe  thereafter  taken,  by  reason  of  the  failure  to  serve  it  in  tim-^, 
that  they  did  so  object  before  the  statement  was  finally  settled, 
and  that  the  judge  overruled  the  objections  and  refused  the 
plaintiffs'  request  to  incorporate  them  into  the  statement  which 
was  then  in  process  of  settlement,  to  which  the  plaintiffs  ex- 
cepted. In  answer  to  this  contention  we  deem  it  sufficient  to 
say  that  even  if  the  plaintiffs'  bill  of  exceptions,  is,  by  virtue 
of  Section  1737  of  the  Code  of  Civil  Procedure,  a  part  of  the 
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record  to  be  furnished  on  appeal  from  the  order  striking  out 
the  certified  statement  (a  question  not  neeessars'  to  be  decided 
at  this  time),  the  order,  tested  by  the  principles  and  rules  an- 
nounced, was  erroneous  and  must  be  reversed,  for  **a  party 
moving  for  a  new  trial  is  entitled  to  a  ruling  upon  his  motion 
upon  the  basis  upon  which  he  presents  it,  in  order  that  he  may 
have  and  enjoy  unembarrassed  his  right  of  appeal  to  this  court,'' 
and  that  the  objections  contained  in  the  bill  of  the  plaintiffs 
cannot  be  considered  on  appeal  from  the  order  denying  a  new 
trial,  unless  incorporated  into,  and  thereby  made  part  of,  the 
statement  as  settled  and  certified.  The  statement  and  such  parts 
of  the  judgment  roll  as  are  pertinent  to  the  questions  raised  by 
the  motion,  togetlier  with  copies  of  the  order  and  notice  of 
appeal,  constitute  the  record  on  appeal  from  the  order  denying 
a  new  trial;  since  the  plaintiffs'  bill  of  exceptions  was  made 
up  entirely  of  matters  occurring  after  the  entry  of  final  judg- 
ment, it  could  not  be  part,  of  the  judgment  roll  as  defined  by 
Section  1196  of  the  Code  of  Civil  Procedure,  nor  does  it  seem 
to  be  such  a  bill  as  is  referred  to  in  Section  1176,  for  the  bill 
there  prescribed  as  part  of  the  record  on  appeal  from  an  order 
granting  o<r  refusing  a  new  trial  is  the  bill  taken  by  the  party 
appealing.  Exceptions  reserved  by  the  respontlent  may  not  be 
considered.  {Sliennan  v.  Nason,  25  Montana, 288, 64  Pac.  768), 
nor  was  it  necessary  for  the  plaintiffs  to  except  to  the  over- 
ruling of  their  objections  to  the  settlement  in  order  to  preserve 
the  benefit  of  the  objections,  for  the  office  of  the  objections  and 
the  matter  in  support  of  them  was  to  disclose  whether  the  state- 
ment proposed  had  been  seasonably  served, — such  objections, 
when  overruled,  need  not  be  followed  by  an  exception.  The 
statement,  if  settled,  was  the  only  legitimate  place  for  the  ob- 
jections, and  unless  incorporated  therein  thei}'  form  no  part  of 
the  record  on  appeal  from  an  order  denying  a  new  trial.  They 
must  appear  upon  the  face  of  the  certified  statemeni:,  and  it  is 
the  duty  of  the  judge  to  permit  them  so  to  be  shown.  The  order 
striking  out  the  statement  removed  the  verj-  foundation  upon 
which  the  motion  for  a  new  trial  rested ;  there  was  then  nothing 
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for  the  court  to  do  but  to  deny  the  motion  or  to  postpone  the 
hearing  of  it  until  the  supreme  court  had  decided'  whether  the 
order  striking  out  the  statement  was  erroneous.  Perhaps  it 
might  plausibly  be  suggested  that,  although  the  order  striking 
out  the  statement  should  be  reversed,  the  order  denying  a  new 
trial  should  be  affirmed  because  there  was  before  the  court  when 
the  motion  was  submitted  nothing  u|x>n  which  a  new  trial  could 
be  granted ;  but  counsel  have*  not  made  the  suggestion,  and  we 
assume  that  the  law  does  not  intenxi  such  seemingly  absurd  and 
unjust  result  to  be  incident  to  the  exercise  of  the  statutory  right 
of  appeal  from  each  order.  The  error  committed  in  striking 
out  the  statement  was  fundamental,  and  vitiated  the  order  denv- 
ing  a  new  trial. 

The  order  striking  the  statement  from  the  file  is  reversed, 
the  order  denying  a  new  trial  is  set  aside,  and  the  cause  is 
remanded,  with  directions  to  restore  to  the  file  the  statement 
on  motion  for  a  new  trial,  to  proceed  in  conformity  with  the 
views  expressed  in  this  opinion,  and  to  hear  and  determine  the 
motion  for  a  new  trial. 

Reversed  and  remanded,  with  direciions, 

Mr.  Chief  Justice  Brantly:     I  concur. 

Mr.  Justice  Milburn  :  I  concur.  The  action  of  the  court 
below  in  sustaining  one  motion  and  in  denying  the  other  was 
intended,  doubtless,  to  be  one  act,  to-wit,  a  denial  of  the  motion 
for  a  new  trial  upon  the  ground  tliat  the  statement  was  not  filed 
in  time.  If  the  statement  was  not  filed  in  due  time,  the  intent 
of  the  court  was  correct;  but  to  strike  the  statement,  and  tlien 
denv  the  motion  because  there  was  no  statement,  Avas  to  set 
up,  inadvertently,  I  doubt  not,  a  state  of  things  whicli  tech- 
nically left  the  apiK^llant  without  remedy,  if  wo  must  hold  the 
court  to  be  correct  in  its  ruling  denying  the  motion  for  a  new 
trial.  To  uphold  the  court  under  such  circumstances  would  be 
to  declare  that,  this  court  liaving  held  that  the  remedy  for  error 
in  striking  a  statement  is  by  appeal,  to  appeal  is  futile  in  every 
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such  casa  The  decision  in  this  case  should  not  be  understood 
as  establishing  a,  precedenit,  but  merely  as  the  law  of  this  case 
under  the  peculiar  circumstances  thereof, — ^not  liable  to  arise 
again ;  the  parties  having  by  the  record  and  their  briefs  prac- 
tically submitted  as  the  only  question:  Can  a  court  make  an 
appealable  order  striking  the  statement  on  motion,  and  then, 
in  effect,  refuse  to  conflider  the  motion  for  a  new  trial  because 
it  has  stricken  the  statement^  thus  forcing  the  losing  party  to 
two  appeals,  neither  of  which  can  e\'entually  avail  the  appel- 
lant if  the  court  was  in  error  when  striking  the  statement  ? 
There  is  no  wrong  witliout  a  remedy,  and  in  the  absence  of 
statute,  rule  or  precedent  to  govern  this  court  in  the  matter,  I 
concur  in  the  conclusion  reached  by  Mr.  Justice  Pigott  as  just, 
although  it  appears  to  me  that  the  rule,  so  far  as  it  directs  the 
court  to  hear  the  motion  on  new  trial,  would  be  more  appro- 
priate in  mandamus  than  on  appeal. 


BEACH  ET  AL.,  Respondents,  v.  SPOKANE  EANCH  AND 

WATER  COMPANY,  Appellant. 

(No.   1,311.) 
(Submitted   April   15,   1901.     Decided   June  3,   1901.) 

Water  Rights — Diversion  —  In j miction  —  Complaint — Proper 
and  Necessary  Parties — Demurrer — Jurisdiction — Bill  of 
Particulars — Discretion  —  Appeal  —  Record — Evidence-  - 
Failure  to  Preserve — Findings — Review. 

1.  The  district  court  being  a  superior  court  of  general  jurisdiction,  want  of 
Jurisdiction  must  affirmatively  appear,  to  overthrow  the  presumption  that 
the  court  had  Jurisdiction  of  the  subject-matter  of  the  action. 

2.  Property  owners  having  the  right  to  divert  the  waters  of  a  creek  for 
irrigation  purposes  may  Join  in  a  suit  to  restrain  a  third  person  from 
diminishing  the  volume  of  water  to  the  use  of  which  they  are  entitled. 

3.  Where  the  complaint  in  a  suit  to  restrain  defendant  from  diverting  the 
waters  of  a  creek  does  not  show  that  plaintiffs  had  not  brought  in  all 
the  claimants  of  such  waters,  the  objection  that  there  was  a  defect  of 
parties  cannot  be  takeil  by  demurrer. 
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4.  Where  property  owners  having  the  right  to  divert  waters  from  a  cre«.'k 
seek  to  restrain  a  diversion  therefrom  by  a  third  person,  all  the  property 
owners  using  such  waters  are  not  necessary  parties,  and  hence  allegations 
to  that  effect  In  defendant's  answer  were  properly  stricken  out. 

r>.  A  complaint  In  an  action  to  restrain  defendant  from  diverting  waters 
to  the  use  of  which  plaintiffs  were  entitled  alleged  the  dates  and  amounts 
of  the  appropriations  made  by  the  predecessors  in  Interest  of  the  plain- 
tiffs, the  actual  and  continuous  use  of  the  waters,  and  the  usual  matters  in 
complaints  of  like  character.  Held  not  demurrable  for  failing  to  deraign 
plaintiff's  respective  titles. 

6.  Refusal  to  order  a  bill  of  particulars  to  be  furnished  is  not  error,  unless 
abuse  of  discretion  is  shown. 

7.  Where  allegations  touching  laches,  the  statute  of  limitations,  and  estoppel 
were  denied  by  the  replication,  but  the  evidence  was  not  preserved  in  the 
record,  the  trial  court's  finding  on  these  questions  will  not  be  disturbed 
on   appeal. 

Appeal  froTTb  Disirict  Court,  Lewis  aiid  Clarice  County; 
Henry  C.  Smith,  Judge. 

Action  by  Calvin  Beach,  an  insane  person,  by  Elizur  Beacb, 
his  guardian,  and  others,  against  the  Spokane  Ranch  &  Water 
Company.  From  a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Mess7's.  Sanders  £  Sandci's  and  Messrs,  Toole  &  Bach,  for 
x\ppellant. 

Messrs,  McConnell  cG  McConnell,  for  Respondents. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
Court. 


Three  aspects  of  this  cause  are  reported  in  21  Montana,  at 
pages  7  and  184,  and  ante,  page  3()7  (52  Pac.  560,  53  Pac.  495, 
65  Pac.  106). 

McClellan  creek,  from  which  tlie  defendant  diverts  water, 
empties  into  Prickly  Pear  cre^k  at  a  point  above  the  places 
where  the  plaintiffs  divert  the  \vaters  used  by  them.  The  plain- 
tiffs are  owTiers  in  severalty  of  divers  parcels  of  land  and  of 
the  water  rights  used  thereon,  and  by  this  action  sought  a  decree 
declaring  that  their  rights  to  the  use  of  the  waters  of  Prickly 
Pear  creek  are  prior  and  superior  to  the  right  of  the  defendant 
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to  use  the  waters  of  McClellan  creek,  and  perpetually  enjoining 
the  defendant  from  diverting  any  of  the  waters  of  the  tributary 
stream  until  the  rights  of  the  plaintiffs  shall  have  been  first 
satisfied.  The  relative  priorities  among  the  plaintiffs  them- 
selves were  also  sought  to  be  established.  The  court  found  that 
all  the  water  rights  asserted  by  the  plaintiffs,  except  one  right 
owTied  by  Harlow  and  Whitney,  were  superior  to  the  right  of 
the  defendant,  and  that  the  plaintiffs  were  entitled  to  an  injunc- 
tion as  prayed  for.  The  relative  rights  of  the  respective  plain- 
tiffs inter  sese  were  also  determined,  but,  as  such  determination 
in  no  wise  concerns  the  defendant,  it  will  not  be  further  noticed. 
Judgment  w^as  entered  in  accordance  with  the  findings^  and  tlie 
defendant  prosecutes  the  present  appeal. 

1.  A  demurrer  to  the  complaint  was  overruled,  and  this  is 
specified  as  error.  The  first  ground  of  demurrer  was  that  the 
court  had  no  jurisdiction  of  the  subject  of  the  action.  With 
resj^ect  to  this  ground  of  demurrer  it  is  enough  to  say  that  the 
district  court  is  a  superior  court  of  general  jurisdiction,  and, 
unless  want  of  jurisdiction  of  the  subject-matter  affirmatively 
appears,  the  presumption  must  be  indulged  that  it  possesses 
jurisdiction.  Inspection  of  the  face  of  the  co-mplaint  does  not 
disclose  lack  of  jurisdiction.  We  pass  the  objection  that  the 
complaint  fails  to  state  facta  sufficient  to  constitute  a  cause  of 
action  with  the  remark  that  this  ground  is  not  mentioned  in 
that  part  of  defendant's  brief  devoted  to  the  argument,  and 
seems  to  be  untenable. 

2.  Another  ground  of  the  demurrer  was  that  several  causes 
of  action  had  been  improperly  united,  in  that  the  plaintiffs' 
causes  of  action  were  several  and  not  joint.  Counsel  argue  that 
because  the  complaint  alleges  ownership  in  severalty  of  the 
lands  which  they  desire  to  irrigate,  and  rights  in  severalty 
to  the  use  of  the  waters  of  Prickly  Pear  creek,  the  plaintiffs 
have  no  common  interest  in  the  subject  of  the  action  or  in  the 
relief  granted.  But  we  think  it  is  manifest  that  the  plaintiffs 
have  a  community  of  interest  both  in  the  subject  of  the  action 
and   in  obtaining  the  relief  demanded,   and  hence  properly 
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united.  In  reaching  this  conclusion  the  provisions  of  Section 
1891  of  the  Civil  Code,*  if  applicable,  need  not  be  invoked. 
While  persons  may  not,  in  the  absence  of  a  statute  permitting 
it,  join  as  plaintiffs  in  an  action  for  damages  unless  there  is 
a  community  of  interest  in  respect  of  the  injury  suffered  (as 
was  practically  declared  in  Miles  v.  Du  Bey,  15  Montana,  340, 
39  Pac.  313),  the  rule  is  and  always  has  been  that  those  having 
a  common  interest  in  the  subject  of  the  action  and  in  prevent- 
ing the  defendant  from  doing  that  which  will  cause  injury  to 
them  severally,  may  join  as  plaintiffs  in  a  suit  the  object  of 
w^hich  is  to  restrain  him.  In  so  far  as  the  question  of  mis- 
joinder of  plaintiffs  and  improper  union  of  causes  is  involved 
and  the  defendant  is  concerned,  the  subject  of  the  action  as 
stated  by  the  complaint  in  the  present  case  may  be  defined  to 
be  the  alleged"  right  of  the  plaintiffs  as  against  the  defendant  to 
have  the  waters  of  Prickly  Pear  and  McClellan  creeks,  to  the 
extent  of  their  appropriations,  flow  to  their  respective  headgates 
or  points  of  diversion, — in  other  words,  the  right  to  restrain 
the  defendant  from  depriving  the  plaintiffs  of  the  use  of  the 
waters  claimed  by  them.  The  object  of  the  action  is  to  ob- 
tain the  injunction, — the  ultimate  relief  sought.  The  cause  of 
action  is  the  threatened  wrong, — ^the  anticipated  invasion  of 
the  right.  Though  without  community  of  interest  in  the  result- 
ing injuries,  they  would  be  commonly  affected  by  the  defend- 
ant's diversion  of  the  waters.  They  were  alike,  or  commonly, 
interested  in  preventing  the  defendant  from  diminishing  the 
volume  of  water  to  the  use  of  which  they  were  entitled,  and 


•"Sec.  1891.  In  any  action  hereafter  commenced  for  the  protection  of 
rights  acquired  to  water  under  the  laws  of  this  state,  the  plaintiff  may  make 
any  or  all  persons  who  have  diverted  water  from  the  same  stream  or  sonce 
parties  to  such  action,  and  the  court  may  in  one  Judgment  settle  the  relative 
priorities  and  rights  of  all  the  parties  to  such  action.  When  damages  are 
claimed  for  the  w^rongful  diversion  of  water  in  any  such  action,  the  same  may 
be  assessed  and  apportioned  by  the  Jury  In  their  verdicts,  and  Judgment  there- 
on may  be  entered  for  or  against  one  or  more  of  several  plaintiffs,  or  for  or 
against  one  or  more  of  several  defendants,  and  may  determine  the  ultimate 
rights  of  the  parties  between  themselves.  In  any  action  concerning  Joint 
water  rights,  or  joint  rights  in  water  ditches,  unless  partition  of  the  same 
is  asked  by  parties  to  the  action,  the  court  shall  hear  and  determine  such 
controversy  as  if  the  same  were  several  as  well  as  Joint." 
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might  treat  the  wrong  threatened  by  the  defendant  as  a  single 
cause  of  action^  though  each  could  maintain  a  suit  in  his  own 
behalf  alone.  Two  or  more  several  owners  of  mills  propelled 
by  water  are  (to  adopt  the  language  of  Section  76  of  Bliss  on 
Code  Pleading)  "interested  in  preventing  an  obstruction  above 
that  shall  interfere  with  the  down-flow  of  the  water,  and  may 
unite  to  restrain  or  abate  it  as  a  nuisance;  but  they  cannot 
hence  unite  in  an  action  for  damages,  for,  as  to  the  injury  suf- 
fered, there  is  no  commimity  of  interest.  There  is  no  more  a 
common  interest  than  though  a  carrier  had  at  one  time  care- 
lessly destroyed  property  belonging  to  different  persons  or  the 
lives  of  different  passengers.  The  abatement  or  prevention  of 
the  nuisance  involves  but  a  single  judgment,  in  obtaining  which 
all  the  mill  owners  are  interested,  and  by  which  they  are  all 
benefited;  but,  to  enable  them  to  unite  in  an  action  for  their 
several  damages,  there  must  be  some  connection, — something 
in  which  they  have  a  common  interest"  The  same  principle 
governed  and  was  declared  in  Foreman  v.  Boyle,  88  California, 
290  (26  Pac.  94)  ;  Belknap  v.  Trimble,  3  Paige,  577 ;  Emery  v. 
Erskine,  ^^  Barbour,  9;  Peck  v.  Elder,  3  Sandford,  126;  Tate 
V.  Railroad  Co.,  10  Indiana,  174  (71  Am.  Dec.  309) ;  and  Tay- 
lor V.  Bay  City  Street  Eaihvay  Co.,  80  Michigan,  77  (45  X.  W. 
335), — and  seems  to  have  received  general  recognition;  indeed, 
it  is  so  clearly  correct  that  the  citation  of  cases  in  its  support 
is  hardly  necessary. 

3.  It  was  also  stated  as  a  ground  of  demurrer  that  there 
was  a  defect  of  parties  in  that  the  plaintiffs  had  not  brought 
into  court  all  the  claimants  of  the  water  of  Prickly  Pear  and 
McClellan  creeks,  to  the  end  that  the  waters  might  be  properly 
distributed  according  to  the  several  rights  of  each.  The  matter 
of  the  objection  does  not  appear  upon  the  face  of  the  complaint^ 
and  hence  could  not  be  presented  by  demurrer.  The  answer, 
however,  alleged  that  other  persons  were  interested  in  the  waters 
of  Prickly  Pear  and  McClellan  creeks  and  were  necessary  par- 
ties to  the  determination  of  the  rights  of  the  plaintiffs  and  de- 
fendant; but  it  did  not  state  facts  sufficient  to  show  that  such 
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other  persons  were  necessary  parties,  and  these  allegations  were 
stricken  out  In  this  there  was  no  error.  The  statute  does  not 
lequire  all  persons  who  take  water  from  the  same  source  or 
stream  to  be  made  parties  before  a  judgment  may  be  rendere<l 
fixing  the  rights  among  the  parties  before  the  court.  Counsel 
for  the  defendant  fail  to  distinguish  between  the  absence  of 
necessary  parties  and  the  absence  of  those  persons  who  are 
merely  proper  parties.  ^^Defect  of  parties''  means  the  absence 
of  one  or  more  of  the  necessary  parties. 

4.  The  next  ground  of  demurrer  is  that  the  complaint  is 
uncertain  in  that  it  omitted  to  describe  definitely  the  particular 
appropriations  under  which  the  plaintiffs  claimed, — in  short, 
the  defendant  insists  that  the  plaintiffs  should  have  deraigned 
their  several  titles.  We  think  the  complaint  is  not  subject  to 
the  objection.  It  alleges  the  dates  and  amounts  of  the  appr> 
priations  made  by  the  predecessors  in  interest  of  the  plaintiffs, 
the  actual  and  continuous  use  of  the  waters,  and  such  other 
matters  as  are  usually  stated  in  complaints  of  like  character, 
and  we  perceive  no  legal  necessity  for  the  plaintiffs  further  to 
particularize  the  genesis  and  continuity  of  their  titles. 

5.  The  defendant  applied,  upon  affidavits,  for  a  bill  of  par- 
ticulars describing  the  lands  alleged  in  the  complaint  to  be 
owned  by  the  respective  plaintiffs,  and  stating  w^ho  were  the 
original  appropriators  of  the  several  water  rights  asserted  by 
the  plaintiffs.  If  it  be  conceded  that  bills  of  particulars  may 
be  ordered  to  be  furnished  in  actions  where  equitable  relief  only 
can  be  granted,  it  is  nevertheless  within  the  sound  discretion 
of  the  court  whether  such  a  bill  will  be  required,  and  unless 
an  abuse  of  the  discretion  is  shown  it  cannot  be  said  that  the 
court  erred  in  refusing  the  application.  It  does  not  appear  that 
in  the  present  instance  there  was  an  abuse  of  discretion. 

6.  The  defendant  pleaded  laches  on  the  part  of  the  plaintiffs 
in  asserting  their  rights  to  the  use  of  tlie  waters,  interposed 
the  defense  of  adverse  user  by  the  defendant  of  the  water  iu 
dispute  for  the  period  prescribed  by  the  statute  of  limitation:^, 
and  pleaded  or  attempted  to  plead  an  estoppel.    The  all^ations 
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touching  laches,  the  statute  of  limitations,  and  estoppel,  are 
denied  by  the  replication.  The  court  found  against  each  of 
these  pleas,  and  since  the  evidence  is  not  preserved  in  the  record 
we  are  unable  to  consider  the  question  whether  it  was  suflBcient 
to  justify  the  findings,  even  if  auch  inquiry  may  be  made  on 
appeal  from  a  judgment  We  are  restricted  to  the  inquiry 
whether  the  findings  support  the  judgment;  that  they  do,  does 
not  admit  of  doubt 

The  other  matters  of  which  the  defendant  complains  do  not 
require  special  mention.  We  discover  no  prejudicial  error  in 
the  judgment  roll. 

The  judgment  is  affirmed. 

Affirmed. 
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WALTER,  Appellant,  v.  MITCHELL,  Respondent.  i  ifi 

(No.   1,317.) 
(Submitted   April   15,   1901.     Decided   June  3,   1901.) 

Insmie  Persons — Injuries —  Asylums: — Negligence — Pleading. 

Under  Code  of  Civil  Procedure,  Sec.  745,  providing  that,  In  pleading  a  judg- 
ment of  a  court,  It  may  be  stated  to  have  been  duly  given  or  made,  a  com- 
plaint alleging  that  an  Insane  person  was  "so  declared  by  a  court  of  com- 
petent jurisdiction,"  and  "was  duly  committed  to  the  Insane  asylum," 
does  not  show  the  duty  of  the  keeper  of  the  asylum  to  receive  and  keep 
such  person,  under  Political  Code,  Sec.  2308,  providing  that  the  Insane 
person,  together  with  the  order  of  the  Judge  and  certificate  of  the  phy- 
sicians, must  be  delivered  to  the  keeper  of  the  asylum,  since  the  allegation 
does  not  show  the  name  of  the  court  or  that  any  order  was  made  or 
delivered  to  the  keeper. 

Appeal  from  District  Court,  Deer  Lodge  County;  Tlieo. 
Brantly,  Judge, 

Action  by  Martha  Walter  against  A.  H.  Mitchell  for  negli- 
gently causing  the  death  of  her  husband.  Judgment  for  de- 
fendant.    Plaintiff  appeals.    Affirmed. 
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Mr.  J.  IL  Myers  BXiAMessrs.  Rodgers  &  RodgerSj  for  Appel- 
lant 

Mr.  T.  J.  Walsh,  Mr.  William  II.  DeWitt  and  Air.  Edward 
Scharmkow,  for  Respondent. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
Court. 

Tliis  cause  is  an  a])peal  from  a  judgment,  and  on  motion  to 
dismiss  on  the  ground  that  the  action  has  abated  by  reason  of 
the  death  of  the  defendant 

The  case  came  before  the  district  court  on  demurrer  to  the 
amended  complaint  on  the  ground  of  want  of  substance.  The 
demurrer  was  sustained,  and  plaintiff  elected  to  abide  her  com- 
plaint. Judgment  was  thereupon  rendered  for  the  defendant 
Since  the  appeal  tlie  defendant  has  died  and  his  executrix  has 
been  substituted. 

We  shall  not  consider  the  motion  to  dismiss.  It  is  apparent 
that  the  court  was  right  in  its  ruling  on  the  demurrer,  and  the 
judgment  must  be  sus,tained. 

Several  reasons  are  set  forth  by  defendant's  counsel  why  the 
complaint  does  not  state  a  cause  of  action.  It  will  be  sufficient 
to  pass  upon  one  ground  only. 

It  is  attempted  to  charge  the  defendant  Avith  responsibility 
for  the  death  of  the  husband  of  plaintiff ;  the  law  invoked  being 
Section  579  of  the  Code  of  Civil  Procedure:  "When  the  death 
of  one  person,  not  being  a  minor,  is  caused  by  the  wrooigful  act 
or  neglect  of  another,  his  heirs  or  personal  representatives  may 
maintain  an  action  for  damages  against  the  person  causing  the 
death,  or,  if  such  person  be  employed  by  another  person  who 
is  responsible  for  his  conduct,  then  also  against  such  other  per- 
son. In  every  action  under  this  and  the  preceding  section  such 
damages  may  be  given  as  under  all  the  circumstances  of  the 
case  may  be  just." 

It  is  averred  in  the  plaintiff's  pleading  that  defendant,  being 
charged  by  the  terms  of  his  contract  \vith  the  state  of  Montana 
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with  the  duty  of  keeping,  earing  for,  maintaining,  properly 
treating  and  restraining  at  the  insane  asylum  at  Warm  Springs, 
Montana,  all  persons  adjudged  insane  within  the  state,  one 
James  Koads  was,  on  the  19th  day  of  March,  1896,  while  the 
defendant  was  charged  with  the  duty  aforesaid,  "an  insane 
person,  and  so  insane  and  deranged  in  mind  as  to  be  dangerous 
to  life,  persons  and  property,  and  was  on  said  day  so  declared 
by  a  court  of  competent  jurisdiction  within  the  state  of  Mon- 
tana to  be  an  insane  person,  and  sufficiently  deranged  in  his 
mind  to  endanger  life,  person  and  property,  and  was  duly  com- 
mitted to  the  said  insane  asylum  at  Warm  Springs,  in  the  county 
of  Deer  Lodge,  state  of  Montana,  and  was  so  an  inmate  thereof 
at  the  time  said  Mitchell  and  Mussigbrod  undertook  and  en- 
tered into  said  contract,  and  was  committed  and  came  into  their 
hands  as  ani  insane  person,  and  under  their  contract  they  under- 
took to  keep,  provide  for,  maintain  and  restrain  said  Roads  at 
said  insane  asylum  at  Warm  Springs,  county  of  Deer  Lodge^ 
state  of  Montana." 

To  establish,  pHma  facie,  the  duty  of  the  defendant  to  keep 
the  alleged  insane  person  in  his  custody,  and  not  to  permit  him 
to  be  at  large,  it  was  necessary  to  all^e,  or  state  facts  to  show, 
that  the  insane  person  was  turned  over  to  the  defendant  under 
a  commitment  such  as  the  law  required,  from  a  competent  tri- 
bunal, stating  the  name  and  style  of  the  court,  and  that  the 
person  had  been  found  insane  and  a  proper  subject  for  commit- 
ment 

Section  2308  of  the  Political  Code,  in  force  at  the  time  of 
the  alleged  commitment,  is  as  follows:  "The  insane  person, 
together  with  the  order  of  the  judge  and  certificate  of  the  phy- 
sicians^  must  be  delivered  to  the  sheriff  of  the  county,  and  by 
him  must  be  delivered  to  the  officer  in  charge  of  the  insane  asy- 
lum." When  the  officer  in  charge  of  the  insane  asylum  has  the 
insane  person  thus  turned  over  to  him,  and  has  received  the 
order  of  the  judge  and  the  certain  certificate  of  the  physicians, 
he  stands  charged  w4th  the  duty  to  keep  the  insane  person  in 
his  custody,  and  to  care  for,  maintain  and  treat  him  as  pro- 
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vided  in  the  contract,  presumably  made  in  conformance  with  the 
law,  and  so  to  do  until  the  person  is  lawfully  discharged  from 
the  asylum. 

The  only  allegation  in  the  complaint  as  to  the  manner  of  the 
entry  of  Koads  into  the  asylum  ia  the  language  heretofore  set 
forth,  being  the  same  substantially  in  each  of  the  two  counts 
of  the  amended  complaint    There  is  not  anything  stated  in  the 
amended  complaint  which  even  tends  to  show  that  the  officer 
in  charge  of  the  insane  asylum  ever  was  required  by  any  tri- 
bunal of  this  state  to  receive  or  keep  in  his  custody  the  man 
Roads.     There  is  only  one  way  to  charge  the  officer  with  such 
duty,  and  that  is  to  turn  the  insane  person  over  to  him  under 
the  order  of  a  competent  tribunal ;  and  the  order  should  show 
on  its  face  that  it  was  issued  and  made  by  a  competent  tribunal. 
There  is  nothing 'in  the  pleading  to  show  that  any  such  order, 
good  or  bad,  was  ever  made  by  any  judge,  or  ever  received  or 
brought  to  the  notice  of  the  defendant.     It  cannot  be  inferred 
from  the  amendwl  complaint  that  any  district  judge  in  the 
state,  under  the  law  then  in  force,  ever  made  any  order  that 
Roads  ."be  confined  in  the  insane  asylum."     (Section  2307  of 
the  Political  Code  of  1895.)     The  only  reference  to  the  court 
is  in  the  statement  that  on  a  certain  day  in  March,  1896,  Roads 
was  declared  insane,  etc.,  '^by  a  court  of  competent  jurisdiction 
within  the  stato  of  Montana."     In  pleading  a  judgment  or 
other  determination  of  a  court,  officer  or  board,  it  is  not  neces- 
sary to  state  the  facts  conferring  jurisdiction,  but  such  judg- 
ment or  determination  may  be  stated  to  have  been  duly  given 
or  made,     (Section  745,  Code  of  Civil  Procedura)     The  name 
of  the  court  certainly  must  appear,  and  words  equivalent  to 
"duly  given  or  made,"  in  referring  to  the  judgment,  if  a  judg- 
ment ia  relied  on,  must  be  used.     (Harmon  v.  Comstock  Horse 
&  Cattle  Co.,  9  Mont  243,  23  Pac.  470.)    "Declared  by  a  court 
of  competent  jurisdiction  within  the  state  of  Montana"  is  not; 
a  phrase  informing  this  court  of  the  style  and  character  of  the 
tribunal  which  it  can  judicially  notice  as  competent.     To  con- 
nect such  a  phrase  with  the  words  "was  duly  conamitted"  by  the 
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conjunction  ^^and"  is  not  to  make  a  statement  from  which  we 
can  notice  or  properly  infer  that  the  oflScer  recedved  Roads  upon 
a  commitment  of  a  court  of  this  state,  acting  in  the  matter 
within  its  jurisdiction  and  directing  that  he  be  confined  in  the 
asylum,  or  that  there  was  any  order  by  any  judge  ever  given 
or  made,  or  by  the  officer  ever  had  or  received. 

There  is  nothing  in  the  pleading  to  show  that  the  officer  was 
ever  charged  with  the  duty  of  confining  Eoads.  The  court  below 
did  not  err  in  sustaining  the  demurrer. 

It  is  not  intended  that  from  anything  said  in  this  opinion 
it  is  to  be  inferred  that,  if  the  insane  person  was  regularly 
committed,  and  was.  allowed  to  go  at  large  as  alleged,  the  de- 
fendant would  be  liable,  under  said  section  579,  in  damages  for 
the  death  of  plaintiff's  husband  by  the  hand  of  the  insane  man 
allowed  to  go  at  large,  as  claimed  by  plaintiff.  We  do  not  decide 
this  point 

Judgment  affirmed. 

Mr.  Chief  Justice  Beantly,  having  tried  the  case  in  the 
court  below,  takes  no  part  in  the  foregoing  decision. 

Motion  for  rehearing  denied  July  2,  1901. 
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EOBIXSOX,  Respondent,  v,  MILLS,  Appellant.  %J^ 

(No.  1,271.)  CSS   400 


33    461 


(Submitted  February  28,  1901.     Decided  June  7,  1901.) 

Municipal  Corporations — Excavation  in  Streets — Nuisance — 
Failure  to  Fill  Excavation — Negligence — Liability  of  Per- 
son Making  Excavation — Liability  of  Receiver — Permission 
to  Sue  Receiver — Necessity — Instmctioyis — Notice, 

1.  One  who  creates  or  maintains  a  nuisance  in  a  street  Is  liable  to  a  passen- 
ger who,  being  himself  without  negligence,  is  injured  thereby. 

2.  An  unauthorized  excavation  of  a  city  street  is  a  nuisance  per  se. 

(391) 
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3.  The  failure  to  replace  a  city  street  in  Its  former  safe  condition  after  the 
purpose  of  an  authorized  excavation  has  been  accomplished  constitutes 
a   nuisance. 

4.  Under  Political  Code,  Sec.  4800,  Subd.  73.  requiring  a  city  street  exca- 
vated by  the  permission  of  the  city  authorities  to  be  placed  In  as  good 
condition  as  formerly  existed  by  the  person  making  the  excavation,  a 
water  company  authorized  to  make  an  excavation  is  negligent  in  failing 
to  use  the  highest  degree  of  care  to  All  the  excavation  in  such  a  manner 
that  it  will  not  be  rendered  dangerous  by  the  action  of  rain,  frost,  etc. 

5.  Under  Political  Code,  Sec.  4800.  Subd.  73,  a  water  company  authorized 
to  make  an  excavation  Is  liable  to  an  Individual  for  injuries  received 
through  its  negligence  in  falling  in  Its  duty  to  restore  the  street  to  its 
former  safe  condition. 

6.  A  receiver  of  a  water  company,  appointed  after  the  excavation  has  been 
filled,  but  before  the  occurrence  of  an  accident  resulting  from  Its  negli- 
gence in  making  the  fill,  is  liable  for  sueh  injuries,  though  he  has  no 
notice  of  the  defect,  since  the  appointment  cast  on  him  the  duty  of  repair- 
ing the  street,  and  he  is  presumed  to  have  knowledge  of  the  defect. 

7.  Under  '2o  V.  S.  Stat.  435,  Sec.  3,  authorizing  suits  against  federal  receivers 
without  the  consent  of  the  appointing  court  In  respect  to  any  act  of  the 
receiver  in  carrying  on  the  business,  an  action  may  be  brought  without 
consent  against  the  receiver  of  a  water  company,  who  continues  its  busi- 
ness, for  his  failure  to  put  a  street  in  a  safe  condition,  though  it  was 
excavated  and  defectively  filled  by  the  company  before  his  appointment 

8.  An  instruction,  in  an  action  for  Injuries  received  by  reason  of  the  defective 
filling  of  an  excavation  In  a  city  street  by  a  water  company  authorized 
to  make  the  excavation,  and  required  by  Political  Code,  Sec.  4800,  Subd. 
73,  to  place  the  street  in  as  good  condition  as  before  the  excavation,  that 
it  is  incumbent  on  the  company  to  restore  the  street  to  as  good  condition 
as  before  the  excavation,  is  not  erroneous  on  the  ground  that  the  exact 
restoration  of  the  street  is  Impossible,  but  is  to  be  construed  as  only 
requiring  its  restoration  to  its  former  safe  condition. 

9.  An  instruction.  In  an  action  for  injuries  received  by  reason  of  the  defective 
filling  of  an  excavation  in  a  city  street  by  a  water  company  authorized 
to  make  the  excavation,  that  it  is  liable  for  injuries  resulting  from  its 
failure  to  put  the  street  In  its  former  condition,  as  required  by  Political 
Code,  Sec.  4800,  Subd.  73.  is  not  erroneous  in  imposing  the  liability  of  an 
insurer,  when  considered  in  connection  with  other  Instructions  only  requir- 
ing the  exercise  of  the  highest  degree  of  care. 

10.  Where  instructions  are  upon  a  material  point,  and  are  in  conflict,  a  new 
trial  will  be  granted,  unless  It  also  appears  that  the  appellant  has  suffered 
no  prejudice. 

11.  Where  confilctlng  Instructions  are  upon  an  immaterial  point,  and  it  Is  not 
reasonably  apparent  that  the  jury  have  been  misled,  a  new  trial  will  not 
be  granted. 

12.  Where  a  receiver  is  appointed  for  a  water  company  which  has  negligently 
failed  to  properly  fill  an  excavation  made  in  the  street,  and  suit  is  brought 
against  the  receiver  for  an  injury  resulting  therefrom,  after  his  appoint- 
ment, error  in  contradictory  Instructions,  some  of  which  state  his  liability 
as  dependent  on  notice  and  others  as  being  absolute,  does  not  authorise 
the  reversal  of  a  Judgment  for  plaintiff,  since  the  liability  is  not  dependent 
on  notice,  and  it  Is  immaterial  whether  the  question  of  notice  was  con- 
sidered by  the  Jury. 

13.  Where  a  receiver  of  a  water  company  continues  employees  of  the  company 
who  have  formerly  made  and  negligently  filled  an  excavation  in  the  street, 
and  who  attempt  to  remedy  the  defect  after  his  appointment,  their  knowl- 
edge of  the  defect,  or  of  facts  sufliclent  to  Impart  notice  thereof,  consti- 
tutes notice  to  the  receiver. 
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Appeal  from  District  Court,  Lewis  and  Clarice  County ;  S,  H. 
Mclndire,  Judge, 

Action  by  Lou  M.  Robinson  against  flames  H.  Mills,  as 
receiver  of  the  Helena  Consolidated  Water  Company.  From 
a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  the  defendant  appeals.    Affirmed. 

Statement  of  the  Case. 

Action  for  damages  caused  by  a  defect  in  a  street  in  the  city 
of  Helena.  The  plaintiff  alleges  in  her  complaint  that  the 
Helena  Consolidated  Water  Company,  under  autliority  of  an 
ordinance  of  the  city  of  Helena  approved  January  15,  1890, 
granting  to  the  company  a  franchise  for  that  purpose,  was  en- 
gaged in  supplying  water  to  the  city  and  its  inhabitants  until 
March  16,  1896;  that  under  its  said  franchise  it  had  the  right 
to  lay  pipes  and  mains  through  all  the  streets  of  the  city,  and 
for  this  purpose  to  make  excavations  in  the  streets,  provided  that 
it  was  the  duty  of  the  company,  under  the  law  and  the  ordi- 
nance, to  restore  the  streets  in  everv  instance  to  the  same  safe 
condition  in  which  thev  were  before  any  such  excavations  were 
made;  that  up  to  March  16,  1897,  the  company  had  maintained 
a  pipe  or  main  under  and  through  Eleventh  avenue,  one  of  the 
streets  of  the  city ;  that  a  short  time  prior  to  that  date  it  had 
made  an  excavation  in  that  street  near  its  intersection  with 
Raleigh  street^  which  it  had  thereafter  only  partially  filled; 
that  this  excavation  was  n^ligently  allowed  to  remain  unfilled, 
so  that  the  street  was  not  again  put  in  as  good  condition  as  when 
the  excavation  was  made;  that  on  March  16,  1897,  in  a  suit 
pending  in  the  United  States  circuit  court  for  the  district  of 
Montana,  the  defendant  was  by  the  court  appointed  receiver 
for  the  corporation,  and  authorized  to  take  iX)8session  of  all 
the  property  and  effecta  belonging  to  it,  and  to  continue  its 
business ;  that  the  defendant  entered  upon  the  discharge  of  his 
duties  under  the  order,  and  continued  the  business  as  directed 
therein ;  that,  notwithstanding  his  duty  in  that  behalf,  the  de- 
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3.  The  failure  to  replace  a  city  street  In  its  former  safe  condition  after  the 
purpose  of  an  authorized  excavation  has  been  accomplished  constitutes 
a  nuisance. 

4.  Under  Political  Code,  Sec.  4800,  Subd.  73,  requiring  a  city  street  exca- 
vated by  the  permission  of  the  city  authorities  to  be  placed  In  as  good 
condition  as  formerly  existed  by  the  person  making  the  excavation,  a 
water  company  authorized  to  make  an  excavation  is  negligent  in  falling 
to  use  the  highest  degree  of  care  to  fill  the  excavation  in  such  a  manner 
that  it  win  not  be  rendered  dangerous  by  the  action  of  rain,  frost,  etc. 

5.  Under  Political  Code,  Sec.  4800,  Subd.  73,  a  water  company  authorized 
to  make  an  excavation  is  liable  to  an  individual  for  injuries  received 
through  its  negligence  in  failing  in  its  duty  to  restore  the  street  to  its 
former  safe  condition. 

6.  A  receiver  of  a  water  company,  appointed  after  the  excavation  has  been 
filled,  but  before  the  occurrence  of  an  accident  resulting  from  its  negli- 
gence in  making  the  fill.  Is  liable  for  sueh  injuries,  though  he  has  no 
notice  of  the  defect,  since  the  appointment  cast  on  him  the  duty  of  repair- 
ing the  street,  and  he  Is  presumed  to  have  knowledge  of  the  defect. 

7.  Under  25  V.  S.  Stat.  435,  Sec.  3,  authorizing  suits  against  federal  receivers 
without  the  consent  of  the  appointing  court  in  respect  to  any  act  of  the 
receiver  in  carrying  on  the  business,  an  action  may  be  brought  without 
consent  against  the  receiver  of  a  water  company,  who  continues  its  bnsi- 
ness,  for  his  failure  to  put  a  street  in  a  safe  condition,  though  it  was 
excavated  and  defectively  filled  by  the  company  before  his  appointment. 

8.  An  instruction,  in  an  action  for  injuries  received  by  reason  of  the  defective 
filling  of  an  excavation  in  a  city  street  by  a  water  company  authorized 
to  make  the  excavation,  and  required  by  Political  Code,  Sec.  4800,  Subd. 
73,  to  place  the  street  in  as  good  condition  as  before  the  excavation,  that 
it  is  incumbent  on  the  company  to  restore  the  street  to  aa  good  condition 
as  before  the  excavation,  is  not  erroneous  on  the  ground  that  the  exact 
restoration  of  the  street  is  Impossible,  but  is  to  be  construed  as  only 
requiring  its  restoration  to  its  former  safe  condition. 

9.  An  instruction,  in  an  action  for  injuries  received  by  reason  of  the  defective 
filling  of  an  excavation  in  a  city  street  by  a  water  company  authorized 
to  make  the  excavation,  that  It  is  liable  for  injuries  resulting  from  its 
failure  to  put  the  street  in  its  former  condition,  as  required  by  Political 
Code,  Sec.  4800,  Subd.  73,  is  not  erroneous  in  imposing  the  liability  of  an 
Insurer,  when  considered  in  connection  with  other  Instructions  only  requir- 
ing the  exercise  of  the  highest  degree  of  care. 

10.  Where  instructions  are  upon  a  material  point,  and  are  in  conflict,  a  new 
trial  will  be  granted,  unless  It  also  appears  that  the  appellant  has  suffered 
no  prejudice. 

11.  Where  conflicting  instructions  are  upon  an  immaterial  point,  and  it  is  not 
reasonably  apparent  that  the  Jury  have  been  misled,  a  new  trial  will  not 
be  granted. 

12.  Where  a  receiver  is  appointed  for  a  water  company  which  has  negligently 
failed  to  properly  fill  an  excavation  made  in  the  street,  and  suit  is  brought 
against  the  receiver  for  an  injury  resulting  therefrom,  after  his  appoint- 
ment, error  in  contradictory  instructions,  some  of  which  state  his  liability 
as  dependent  on  notice  and  others  as  being  absolute,  does  not  authoriae 
the  reversal  of  a  Judgment  for  plaintiff,  since  the  liability  is  not  dependent 
on  notice,  and  it  is  immaterial  whether  the  question  of  notice  was  con- 
sidered by  the  Jury. 

13.  Where  a  receiver  of  a  water  company  continues  employees  of  the  company 
who  have  formerly  made  and  negligently  filled  an  excavation  In  the  street, 
and  who  attempt  to  remedy  the  defect  after  his  appointment,  their  knowl- 
edge of  the  defect,  or  of  facts  sufliclent  to  Impart  notice  thereof,  consti- 
tutes notice  to  the  receiver. 
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Appeal  from  District  Court,  Lewis  and  Clarke  County;  S,  H. 
^Iclniire,  Judge, 

Action  by  Lou  M.  Robinson  against  .lames  11.  Mills,  as 
receiver  of  the  Helena  Consolidated  Water  Company.  From 
a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  the  defendant  appeals.    Affirmed. 

Statement  of  the  Case. 

Action  for  damages  caused  by  a  defect  in  a  street  in  the  city 
of  Helena,  The  plaintiff  alleges  in  her  complaint  that  the 
Helena  Consolidated  Water  Company,  under  autliority  of  an 
ordinance  of  the  city  of  Helena  approved  January  15,  1890, 
granting  to  the  company  a  franchise  for  that  purpose,  was  en- 
gaged in  supplying  water  to  the  city  and  its  inhabitants  until 
March  16,  1896;  that  under  its  said  franchise  it  had  the  right 
to  lay  pipes  and  mains  through  all  the  streets  of  the  city,  and 
for  this  purpose  to  make  excavations  in  the  streets,  provided  that 
it  was  the  duty  of  the  company,  under  the  law  and  the  ordi- 
nance, to  restore  the  streets  in  even'  instance  to  the  same  safe 
condition  in  which  they  were  before  any  such  excavations  were 
made;  that  up  to  March  16,  1897,  the  company  had  maintained 
a  pipe  or  main  under  and  through  Eleventh  avenue,  one  of  the 
streets  of  the  city ;  that  a  short  time  prior  to  that  date  it  had 
made  an  excavation  in  that  street  near  its  inters,ection  with 
Kaleigh  street,  which  it  had  thereafter  only  partially  filled; 
that  this  excavation  was  negligently  allowed  to  remain  unfilled, 
so  that  the  street  was  not  again  put  in  as  good  condition  as  when 
the  excavation  was  made;  that  on  March  16,  1897,  in  a  suit 
pending  in  the  United  States  circuit  court  for  the  district  of 
Montana,  the  defendant  was  by  the  court  appointed  receiver 
for  the  corporation,  and  authorized  to  take  possession  of  all 
the  property  and  effects  belonging  to  it,  and  to  continue  its 
business ;  that  the  defendant  entered  upon  the  discharge  of  his 
duties  under  the  order,  and  continued  the  business  as  directed 
therein ;  that,  notwithstanding  his  duty  in  that  behalf,  the  de- 
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fendant  neglected  to  fill  the  excavation  aforesaid  until  May  24^ 
1897,  though  the  unsafe  condition  of  it  was  well  known  to  him^ 
or  should  have  been  well  known  to  him  if  he  had  exercised  rea- 
sonable diligence  to  ascertain  its  condition ;  that  on  the  date  last 
mentioned  the  defendant,  through  his  agents  and  servants,  cast 
dirt  and  soil  into  the  excavation,  so  that  it  appeared  to  be  filled 
up,  but  that  the  work  was  so  negligently  done  that  a  hole  or 
space  was  left  underneath  the  surface  of  the  street,  by  means 
of  which  the  strcK?t  was  i^^nderod  dangerous;  that  on  the  even- 
ing of  J\Iay  24,  1897,  the  plaintiff,  without  knowledge  of  the 
unsafe  condition  of  the  street,  and  without  negligence  on  her 
part,  drove  her  carriage  over  the  same;  that  the  horse  which 
she  was  driving  broke  through  the  surface  of  the  street  over  the 
hole  or  space,  and  thereupon  became  frightened  and  ran;  that 
the  carriage  in  which  the  plaintiff  was  riding  was  drawn  against 
a  fire  plug  near  by,  overturned  and  demolish od,  and  by  reason 
ther«)f  plaintiff  was  thrown  violently  to  the  ground,  cut  about 
the  head  and  face,  and  seriously  hurt  internally ;  that  from  these 
injuries  she  continues  to  suffer  and  bo  sick  and  sore*  and  lame ; 
and  that  by  reason  thereof,  and  the  destruction  of  her  carriage, 
she  has  suffered  damages  in  the  sum  of  «$2,000. 

The  defendant,  admitting  that  the  Helena  Consolidated 
Water  ( 'ompany  made  the  excavation  in  question  in  the  conduct 
of  its  business,  denies  any  negligence  or  omission  of  duty  iij  the 
premises  by  the  company  by  reason  of  which  the  street  ^^as 
rendered  or  left  defective  or  dangerous.  He  denies  any  negli- 
gence or  omission  on  his  part  after  he  took  charge  of  the  pro] 
erty  and  business  of  the  company,  and  alleges  that,  if  any  defectV, 
in  the  street  existed  bv  reason  of  any  default  of  duty  on  the 
part  of  the  company,  the  same  was  not  known  to  him,  and  could 
not,  by  reasonable  diligence  on  his  part,  have  become  known  to 
him,  so  that  ho  was  burdened  ^rith  any  duty  to  the  plaintiff 
because  of  his.  continuance  of  the  l)usiness  of  the  company  under 
hi  J  trust.  He  also  alleges  contributory-  negligence  on  the  part 
of  the  plaintiff. 

This  appeal  is  from  a  judgment  in  favor  of  the  plaintiff  for 
f$l,2r>()  and'  from  an  order  denying  the  defendant's  motion  for 
a  new  trial. 
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Messrs.  Clayberg  &  Gunn  and  Mr,  WUliam  Wallace,  for 
Appellant. 

Mr,  T.  J,  Walsh,  for  Respondent 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  Court 

1.  When  plaintiff  had  concluded  the  introduction  of  evi- 
dence, counsel  for  the  defendant  moved  the  court  to  direct  a 
verdict  in  his  favor  on  the  ground  that  the  complaint  did  not 
state  a  cause  of  action  against  him,  for  the  reasons  that  the  duty, 
if  any,  to  remedy  any  defect  in  the  street  occasioned  by  the 
excavation  therein  by  the  water  company,  was  a  duty  owing  to 
the  city  of  Helena,  and  to  no  one  else,  and  that  there  was  no 
duty  resting  upon  the  defendant  \o  remedy  such  defect.  The 
court  overruled  the  motion,  and  defendant  assigns  error. 

Subsection  73  of  Section  4800  of  the  Political  Code  provides : 
"The  city  or  town  council  has  power:  To  permit  the  use  of 
streets  and  alleys  of  the  city  or  town  for  the  purpose  of  laying 
down  gas,  water  and  other  mains,  but  no  excavation  must  be 
made  for  such  purpose  without  the  permission  of  the  council, 
and  the  streets  and  alleys  must  be  placed  in  as  good  condition 
by  the  person  making  the  excavation  as  they  were  before  the 
excavation  was  made,  and  the  mains  laid  down,  and  in  default 
thereof  the  council  may  order  the  same  to  be  done  at  the  ex- 
pense of  such  person." 

The  argument  of  counsel  upon  the  first  ground  of  motion  is 
that  under  the  statutes  of  Montana  governing  the  organization 
of  cities,  and  from  which  they  derive  their  powers,  exclusive 
jurisdiction  over  and  the  right  to  control  the  streets  and  alleys 
rests  with  the  city;  that  the  council  may,  under  the  provision 
quoted,  grant  permission  to  a  water  company  to  make  such  exca- 
vations in  the  str^^t  as  the  nature  of  its  business  requires, 
but  that  the  primar;\'  duty  to  the  public  to  properly  fill  such 
excavations  and  res  i  re  the  streets  to  their  former  condition  is 
cast  in  each  instanc  r  upon  the  city,  and  not  upon  tlie  corpora- 
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tion  acting  under  siicli  i)erniission  or  license.     In  other  words, 
however  much  such  a  corporation  may  be  guilty  of  negligence 
and  disregard  of  its  obligation  to  the  city  under  the  license,  it 
is  not  liable  to  the  passenger  upon  the  street  for  any  injury 
resulting  from  such  neglect  of  duty.     If,  therefore,  a  person 
injured  has  any  recourse,  it  is  against  the  city,  which  alone  is 
liable,  and  the  corporation  which  has  caused  the  injury  suffers 
no  other  penalty  or  liability  than  that  of  having  the  street  re- 
sto(red.  at  its  expense.    As  conclusive  of  this  contention,  counsel 
cite  among  other  cases:     Ciiy  of  Bochesfer  v.  Campbell,  123 
X.  Y.  405,  25  X.  E.  937 ;  Taylor  v.  Railroad  Co.,  45  Mich. 
74,  7  X.  W.  728,  40  Am.  Rep.  457;  City  of  Keokuk  v.  Inde- 
pendent  Disi,  of  Keokuk,  53  Iowa  352,  36  Am.  Repts.  226, 
5  K  W.  503 ;  CUy  of  Hartford  v.  Talcott,  48  Conn  525,  40 
Km.  Rep.  189 ;  Hill  v.  City  of  Fond  du  Lac,  56  Wis.  242,  14 
X.  W.   25 ;  Kirby  v.  Boylston  Market  Association^  14  Gray 
249,  74  Am.  Dec.  682 ;  City  of  St.  Louis  v.  Comiecii-cut  Mid. 
Life  Lis.  Co.,  107  Mo.  92,  28  Am.  St.  Rep.  402,  17  S.  W.  637. 
In  City  of  Rochester  \.  Campbell  it  appears  that  the  charter 
of  the  city  imposed  upon  the  owners  of  lots  the  duty  of  keeping 
in  repair  the  adjoining  sidewalks,  and  to  clear  away  therefrom 
all  snow  and  ice  or  other  obstructions.     In  case  of  default  on 
part  of  the  owner,  the  city  authorities,  after  notice  to  him, 
could  have  the  repairs  or  other  work  done  at  his  expense*     The 
sidewalk  adjoining  defendant's  premises  had  fallen  into  dis- 
repair, and  by  reason  of  this  condition  a  passenger  was  injured. 
The  city,  having  been  compelled  to  pay  a  judgment  for  dam- 
ages, sought  to  fix  liability  upon  the  defendant  for  the  amount 
so  paid.    It  was  held  that  the  city  could  not  recover.     This  con- 
clusion was  based  upon  the  theory  that  the  primary  obligation 
to  keep  the  streets  in  order  rested  with  the  city ;  that  the  obli- 
gation east  upon  the  abutting  lot  OA\Tier  was  subservient  to  that 
resting  upon  the  city,  to  be  performed  or  neglected,  at  the 
pleasure  of  the  city  authorities;  and  that  it  was  inconsistent 
with  this  power  of  exclusive  control  in  the  city  and  its  result- 
ant primary  duty  to  suppose  a  primary  duty  cast  upon  the 
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defendant  also.  The  i)rinciple  of  this  case  is  supported  by  the 
other  eases  cited,  and  by  the  current  of  authority,  but  it  has 
no  application  here.  Under  the  common  law  no  duty  rested 
upon  the  lot  owner  to  keep  the  adjoining  streets  or  sidewalks  * 
in  repair.  In  every  case  where  this  duty  is  cast  upon  the  owner 
it  is  by  virtue  of  a  provision  of  the  charter  or  an  ordinance  of 
the  city  under  its  charter  powers,  and  the  liability  arising  from 
neglect  is  to  the  city,  and  not  to  the  public  It  is  equally  as 
well  settled  by  the  current  of  authority  that  one  who  creates 
or  maintains  a  nuisance  in  a  street  is  liable  to  a  passenger  who, 
being  himself  without  negligence,  is  injured  thereby.  (2  DilL 
Mun.  Corp.  Sec.  1032 ;  City  of  Rochester  v.  Campbell,  and 
other  cases  cited;  Village  of  Port  Jervis  v.  First  Nat:  Bank 
of  Port  Jervis^  9G  X.  Y,  550;  15  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  433;  ^Yebster  v.  City  of  Beaver  Dam  (C.  C.)  84  Fed. 
280 ;  Tontloff  v.  CUy  of  Oreen  Bay,  91  Wis.  490,  65  X.  W. 
168.)  This  principle  was  recognized  by  this  court  in  Cannon 
V.  Lewis,  18  Mont.  402,  45  Pac.  572,  where  it  was  held  that 
the  defendant  was  liable  for  injuries  to  a  passenger  who  fell 
into  a  cellar  way  of  the  defendant,  left  open  in  the  sidewalk 
upon  a  street  in  the  city  of  Butte.  A  clear  distinction  exists 
as  to  the  relations  of  the  parties  to  the  public  in  the  two  cases, 
and  their  resultant  duties  are  based  upon  wholly  different  con- 
siderations. 

An  imauthorized  excavation  or  other  obstruction  in  a  street 
is  a  public  nuisance  per  se.  Nonei  the  less  does  one  made  by 
permission  of  the  city,  or  under  authority  of  a  license  or  con- 
tract, become  a  nuisance,  if  it  is  left  unguarded  during  the 
progress  of  the  work,  or  if  the  street  is  not  restored  to  its 
original  condition  when  the  purpose  of  the  excavation  has  been 
accomplished.  In  the  latter  case  the  doing  of  a  lawful  thing 
in  an  unlawful  way  makes  it  a  nuisance,  in  the  same  way  as 
if  it  were  a  nuisance  in  the  beginning. 

Under  the  section  of  the  statute  quoted,  the  city  council  had 
the  power  to  grant  to  the  water  company  the  right  to  lay  its 
pipes  and  mains.     This  carried  with  it  the  obligation  to  keep 
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tliein  in  repair.  Withoait  permission  thus  granted  by  tlie  city, 
every  excavation  in  the  street  would  have  been  a  nuisance  in 
the  first  instance,  and  the  company  would  have  been  liable  for 
any  injury  caused  by  it,  without  reference  to  the  question  of 
negligence.  Acting  under  the  permission  granted,  it  would 
become  guilty  of  maintaining  a  public  nuisance  if  it  n^li- 
gently  left  an  opening  unguarded,  or  if,  at  the  end  of  the  work, 
it  left  the  street  in  such  condition  that  it  was  then  unsafe,  or 
would  become  so  by  the  operation  of  natural  causes, — such  as 
the  effect  of  rains  or  frost  upon  the  earth.  The  obligation 
assumed  by  the  water  company  was,  therefore,  carefully  to 
guard  the  work  during  its  progress,  and  to  restore  the  street 
when  the  work  was  ended,  so  far  as  human  foresight  could  go, 
to  aa  safe  a  condition  as  that  in  which  it  found  it  at  the  time 
the  excavation  was  begun.  In  support  of  these  views  we  cite: 
Dreiv  V.  River  Co,,  6  Car.  &  P.  754;  Johnson  v.  Friel,  60  K 
Y.  679;  Dillon  v.  Gaslight  Co.,  1  McArthur,  626;  Southern 
'Exp.  Co.  V.  Texarkanu  Water  Co.,  54  Ark.  131,  15  S.  W.  361; 
Reeves  v.  Larhin,  19  Mo.  192 ;  McMaJion  v.  Railroad  Co.,  75 
K  Y.  235 ;  City  of  Brooklyn  v.  Brooklyn  City  R.  Co.,  47  X. 
Y.  475,  7  Am.  Rep.  469.  In  Johnso'ii  v.  Friel,  supra,  the  lan- 
guage of  the  court  is :  "It  was  not  enough  that  defendant  left 
the  work  in  a  proper  and  safe  c-ondition  for  the  time,  but  it 
was  his  duty  to  anticipate  and  provide  for  the  natural  effect 
of  rains  upon  earth  excavated  and  replaced,  to  see  that  during 
and  after  the  rain  it  was  in  proper  and  safe  condition,  or  that 
safeguards  were  placed  about  it,  or  watchmen  kept  near  it,  or 
such  measure  of  pnident  forethought  adopted  to  prevent  dam- 
age to  the  traveling  public." 

If  the  injury-  complained  of  here  had  occurred  before  the 
water  company  surrendered  its  property  to  the  receiver,  it  is 
idle  to  say  that  the  water  company  would  not  have  been  liable. 
In  the  light  of  the  principles  stated,  it  was  its  duty  not  only 
to  restore  the  street  to  the  condition  in  which  it  found  it,  but 
also  thereafter  to  anticipate  and  guard  against  the  effect  of 
natural  causes  which  would  probably  operate  to  render  it  again 
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dangerous  because  of  the  fact  that  the  earth  had  been  disturbed 
by  the  company's  necessary  work. 

Substituting  the  water  company  as  defendant  in  place  of 
the  receiver,  the  allegations  in  the  complaint  are  sufficient  to 
state  a  cause  of  action  against  it. 

The  argument  upon  the  second  ground  of  the  motion  is  that, 
as  the  receiver  did  not  cause  the  defect  in  the  street,  he  cannot 
be  held  liable,  no  matter  what  liability  may  attach  to  the  water 
company.  It  is  undoubtedly  the  rule  that  a  receiver  cannot 
be  held  liable  for  an  injury  occasioned  by  a  wrong  or  neglecD 
of  duty  by  the  corporation  whose  property  has  subsequently 
l)een  placed  in  his  hands.  A  receiver  is  the  arm  of  the  court; 
the  property  is  placed  in  his  hands  for  safekeeping  pending 
the  litigation;  but  if  under  the  direction  of  the  court  he  con- 
tinues the  business  of  the  corporation,  his  duty  and  liability 
begins  from  the  date  at  w^hich  he  assumes  control  and  begiub 
his  operations.  He  is  substituted  for  the  corporation,  and  from 
that  moment  he  assumes  toward  the  public  the  duties  and 
liabilities  of  the  corporation.  If  the  property  is  out  of  repair, 
and  a  due  regard  for  public  safety  requires  it  to  be  put  in 
repair,  the  duty  is  cast  upon  him,  and  for  the  neglect  of  such 
duty  he  becomes  liable  to  any  person  injured  by  such  neglecc 
Undoubtedly  the  ordinance  granting  the  franchise  to  the  water 
company  to  lay  pipes  and  mains  in  the  streets  of  the  city  was 
in  the  nature  of  a  contract  between  the  company  and  the  city, 
the  consideration  of  which  on  the  part  of  the  company  was  that 
the  company  would  in  each  instance  restore  th6  streets  to  the 
condition  in  which.it  found  them.  In  receiving  the  franchise 
it  undertook  to  perform  the  resultant  duty  to  the  city  of  restor- 
ing the  streets.  (People  v.  Chicago  &  A.  Railroad  Co,,  67  111. 
118 ;  Village  of  Port  Jervis  v.  First  Nat.  Bank  of  Port  Jervis, 
supra.)  A  failure  on  its  pari  in  this  duty  to  the  city  necessarily 
resulted  in  the  creation  of  a  nuisance.  The  assiunption  of  the 
business  of  the  company  by  the  receiver  carried  with  it  the 
assumption  also  of  all  the  duties  owed  by  the  water  company 
to  the  city  as  well  aa  to  the  public.    If  the  excavation  in  ques- 
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tion  in  this  case  had  not  been  properly  repaired  at  the  time 
the  receiver  assumed  charge  of  the  property,  then  the  obliga- 
tion de\^oIved  upon  the  receiver,  he  having  succeeded  to  the 
exclusive  control  and  management  of  the  property  and  business, 
to  restore  the  street  and  thus  perform  his  duty  toward  the  city 
and  protect  the  public  against  injury.  The  duty  of  the  corpo- 
ration to  the  public  was  a  continuing  one,  and  the  receiver,  as 
successor  in  title  of  the  water  company,  was  bound  to  remedy 
the  defect  caused  by  the  water  company.  (VaiLghan  v.  Rail- 
tray  Co.,  72  Hun,  471,  25  K  Y.  Supp.  246.)  It  cannot  be 
said  that  the  receiver  could  operate  the  property  under  the 
franchise  of  the  company  and  still  not  be  subject  to  any  of  the 
obligations  of  the  company.  The  receiver  was  bound  to  know 
the  condition  of  the  property.  He  was  bound  to  kno^v  of  the 
ordinaiy  operation  of  the  laws  of  nature,  and  was  therefore 
presumed  to  have  knowledge  that  the  defect  existed  in  the  street 
at  the  time  ho  assumed  possession  of  the  property.  The  com- 
plaint, w^hile  not  a  model  of  pleading  in  so  far  as  it  attempts 
to  charge  the  receiver,  states  facts  from  which  the  inference 
of  duty  on  his  part  must  necessarily  arise.  This  is  especially 
true  under  the  circumstances  of  this  case,  the  defendant  having 
proceeded  to  trial  without  any  seasonable  attack  upon  the  plead- 
ing, and  having  treated  it  as  suflBcient. 

2.  The  court  having  refused  to  direct  a  verdict  on  the 
grounds  just  discussed,  counsel  then  moved  for  a  dismissal  of 
tbe  action  on  the  ground  that  it  did  not  appear  either  from  the 
all^ations  in  the  complaint  or  from  the  evidence  that  the  plain- 
tiff had  first  obtained  from  the  United  States  circuit  court  leave 
to  sue  its  receiver.  Counsel  argue  that,  as  an  attempt  is  made 
in  this  case  to  hold  the  receiver  for  a  wrong  done  by  the  water 
company,  and  not  "in  respect  to  any  act  or  transaction  of  his 
in  carrying  on  the  business  connected  with"  the  property  of 
the  company,  permission  to  bring  the  action  should  have  beeu 
obtained.  This  contention  proceeds  upon  the  same  theory  as 
that  involved  in  the  second  ground  of  the  former  motion.  Of 
course  the  lower  court  should  have  sustained  this  motion,  as 


25  Mont]  EoBiNsoN  v.  Mills.  401 

well  as  the  former,  if  it  became  apparent-  during  the  progress 
of  the  case  that  the  injury  complained  of  could  not  be  charge- 
able to  any  act  or  omission  on  the  part  of  the  receiver.  The 
receiver  could  not  be  held  for  any  wrong  done  by  the  company^ 
and  in  the  absence  of  sufficient  allegation  and  proof  to  show 
that  the  injury  complained  of  by  the  plaintiff  was  the  result 
of  a  violation  or  neglect  of  duty  by  him,  the  action  could  not  be 
maintained  against  him  either  with  or  without  permission  from: 
the  court  appointing  him.  As  we  have  seen,  however,  the  com- 
plaint states,  prima  facie,  a  cause  of  action  against  him  for  his- 
neglect  of  duty  in  connection  with  the  management  of  the  busi- 
ness in  his  hands,  and  therefore  a  case  is  presented  which  falls, 
clearly  within  the  provision  of  the  statute  (25  TJ.  S.  Stat.  435,. 
Sec.  3)  authorizing  suits  to  be  brought  against  a  federal  re- 
ceiver without  leave  from  the  appointing  court  {Meyer  v.. 
Harris,  32  Vroom  83,  38  Atl.  690;  Stoltz  v.  Railroad  Co.,  104 
Wis.  47,  80  K.  W.  68 ;  McNulia  v.  Locliiidge,  141  U.  S.  327,. 
12  Sup.  Ct.  11,  35  L.  Ed.  796;  Texas  &  P.  Railroad  Co,  v. 
Johnson,  151  U.  S.  81,  14  Sup.  Ct  250,  38  L.  Ed.  81.)  The 
section  of  the  statute  cited,  which  is  the  same  as  Section  3  of 
the  Act  of  Congress  of  March  3,  1887  (24  U.  S.  Stat  553), 
was  construed  in  McNulta  v.  Lochridge,  supra,  and  it  was 
there  held  to  apply  not  only  to  causes  of  action  arising  out  of 
the  conduct  of  the  receiver  himself  or  that  of  his  agents,  but 
also  to  those  arising  out  of  the  conduct  of  his  predecessor. 

3.  Counsel  further  contend  that  even  if  it  be  conceded  that 
the  receiver  was  properly  made  defendant,  instead  of  the  water 
company,  the  court  erred  to  his  prejudice  in  several  of  the 
instructions  submitted  to  the  jury. 

It  appears  from  the  evidence  that  on  or  about  Deceml>er  21,. 
1896,  one  of  the  mains  of  the  water  company  on  Eleventh  ave- 
nue near  its  intersection  with  Raleigh  street  had  sprung  a  leak. 
The  company,  having  been  notified,  sent  workmen  to  repair  it- 
To  do  so  it  was  necessary  to  excavate  a  trench  down  to  the  main 
and  about  seven  feet  along  the  street  The  main  was  near  the 
sidewalk.     At  that  season  the  weather  was  cold,  and  as  fast  as 
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the  dirt,  wet  by  the  escaping  water,  was  thrown  out  it  froze 
hard.  When  the  repairs  were  completed  the  trench  was  refilled 
wdth  the  frozen  dirt,  which  had  to  be  broken  up  into  lumps. 
It  was  not  possible  at  that  time  to  replace  all  the  dirt,  its  con- 
dition and  that  of  the  weather  rendering  tamping  or  puddling 
impracticable.  As  one  of  the  witnesses  says:  ^'We  filled  the 
hole,  *  *  *  and  rounded  it  up,  arching  it  a  little."  So 
it  remained  without  further  attention  until  '^some  time  in  the 
spring,"  when  the  foreman  of  the  company  went  to  see  the  con- 
dition of  it.  The  earth  was  not  then  thawed.  Later,  in  March, 
one  of  the  employees  of  the  company  examined  the  trench,  and 
finding  it  somewhat  settled  threw  in  the  dirt  left  at  the  sides. 
Later  again  this  same  employee  was  notified  by  the  city  street 
commissioner  of  the  depression  at  that  point  He  thereupon 
hauled  some  dirt  and  threw  it  into  the  excavation.  There  was 
some  e\^idence  tending  to  show  that  on  the  day  of  the  accident 
an  employee  of  the  company  again  leveled  up  the  trench.  There 
was  also  evidence  tending  to  show  that  it  was  not  unusual, 
when  such  a  trench  had  been  filled  as  was  this  one,  for  the  dirt 
to  form  into  a  crust  at  the  top,  w-hich  not  settling  with  the  body 
of  the  dirt  in  the  trench,  concealed  a  cavity  beneath,  so  that 
when  the  weight  of  a  team  came  upon  it  it  would  break  through. 
This  was  shown  to  be  a  condition  in  this  instance  in  addition 
to  the  depression  at  the  surface,  and  the  breaking  through  this 
crust  by  plaintiff's  horse  was  the  occasion  of  the  accident.  The 
plaintiff  stated  that  slie  saw^  as  she  drove  by  the  place  earlier  in 
the  evening  that  some  one  had  recently  filled  the  trench,  and 
for  that  reason  did  not  take  care  to  avoid  the  place  as  she  was 
returning  home,  w^hen  the  accident  occurred.  The  receiver  was 
appointed  on  March  16,  and  at  once  entered  upon  the  dis- 
charge of  his  duties.  He  did  not  give  his  personal  attention  to 
the  repairing  of  pipes,  but  left  this  duty  to  the  foreman  and 
other  employees  of  the  company  whom  he  retained  in  his  service. 

Upon  these  facts  the  court  submitted  to  the  jury,  among  other 
instructions,  the  following,  in  substance: 

(1)   That  imder  the  ordinance  of  the  city  of  Helena  the 
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water  company  had  the  right  to  make  excavations  in  the  streets 
of  that  city  for  the  purpose  of  laying  down  or  repairing  pipes, 
but  that  it  must,  within  a  reasonable  time  after  having  opened 
the  street^  restore  it  to  as  good  condition  as  it  was  before,  and 
if  it  failed  to  do  so,  and  any  person  was  injured  in  consequence, 
the  water  company  became  liable  for  any  damages  he  may  have 
suffered. 

(2)  That  the  defendant  receiver  had  the  same  right  to  open 
the  streets,  and  was  under  the  same  obligation  to  restore  them 
to  their  former  condition  within  a  reasonable  time;  and  that 
it  was  further  his  duty,  in  case  the  water  company  had  before 
he  became  receiver  opened  the  streets  at  any  place,  and  had  not 
restored  them  to  as  good  condition  as  they  were  before,  to  put 
them,  at  the  places  so  opened,  in  as  good  condition  as  they  were 
before,  provided  he  knew,  or  by  the  exercise  of  reasonable  dili- 
gence ought  to  have  known,  that  such  street  had  been  at  any 
place  left  in  a  defective  condition. 

(3)  That  it  was  not  necessary,  in  order  that  the  plaintiff 
recover  in  this  action,  that  it  appear  that  the  defendant  had, 
or  ought  to  have  had,  personal  knowledge  of  the  defect  claimed 
to  have  existed  in  the  street ;  but  if  the  agent  or  servant  of  the 
defendant,  as  receiver,  who  was  charged  with  the  duty  of  re- 
storing the  street  to  its  former  condition  in  case  it  needed  work 
of  that  character,  knew,  or  in  the  exercise  of  reasonable  dili- 
gence ought  to  have  known,  of  the  defective  condition  of  the 
street,  the  law  imputes  knowledge  of  the  condition  of  the  street 
to  the  defendant,  and  in  such  case  the  plaintiff  may  recover. 

(4)  That  it  was  the  duty  of  the  defendant  himself  to  acquire 
knowledge,  so  far  as  the  same  could  be  acquired  in  the  exercise 
of  reasonable  diligence,  of  any  defects  in  the  street  occasioned 
by  the  water  company,  or  to  depute  some  agent  or  servant  to 
do  so ;  and  if  in  the  exercise  of  reasonable  diligence  such  agent 
or  servant  ought  to  have  known  of  the  defect,  then  the  defendant 
as  receiver  became  liable  to  any  person  having  suffered  any  in- 
juries in  consequence  of  such  defect,  if,  within  a  reasonable 
time  after  its  discovery  by  such  agent,  the  defect  is  not  reme- 
-died. 
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(5)  That,  though  the  water  company  was  authorized  under 
the  ordinance  to  make  excavations  in  the  streets,  yet  if  it  did 
so  it  was  bound  at  its  peril,  so  far  as  human  foresight  could 
provide,  to  restore  it  to  a  safe  condition,  and  that  it  would  be 
liable  for  all  injuries  which  might  ensue  and  that  could  have 
been  prevented  by  the  exercise  of  the  very  highest  degree  of 
watchfulness  and  care;  and  that  upon  the  defendant  taking 
possession  of  the  property  of  the  water  company  it  was  his  duty 
to  exercise,  either  by  himself  or  by  his  servants,  the  highest 
degree  of  watchfulness  and  care,  with  a  view  of  informing  him- 
self of  any  dangerous  places  in  the  streets  occasioned  by  exca- 
vations made  by  the  water  company,  and  if,  in  the  exercise  of 
such  high  degree  of  watchfulness  and  care,  the  defendant,  as 
receiver,  either  personally  or  through  his  agents,^  had  or  ought 
to  have  learned  of  any  dangerous  place  in  the  streets  so  made, 
it  was  liis  duty  to  exercise  the  highest  degree  of  care  and  cau- 
tion to  restore  the  same  to  the  condition  they  were  in  before 
the  excavations  were  made. 

It  is  said  in  criticism  of  the  first  paragraph  of  these  instruc- 
tions that  it  is  physically  impossible  to  so  fill  an  excavation  in 
a  street  as  to  restore  the  earth  to  its  former  condition.  We  do 
not  think  that  as  a  matter  of  law  this  is  true.  It  may  be  that 
under  some  circumstances  of  season*  and  locality  the  statement 
would  hold  good,  but  ordinarily  it  would  not  The  ordinance 
was  not  introduced  in  evidence,  but  it  is  admitted  in.  the  an- 
swer that  the  complaint  sets  it  out  according  to  its  substance. 
We  presume  therefore  that  it  enjoins  no  greater  burden  than 
does  the  section  of  the  statute  quoted,  which  authorizes  it  In 
any  event  the  statute  declares  the  duty  of  the  company  to  be  to 
place  the  streets  in  as  good  condition  as  they  were  before  the 
excavation  was  made.  Construed  according  to  its  obvious 
meaning,  it  requires  the  streets  to  be  restored  to  their  former 
safe  condition.  To  say  that  they  must  be  put  in  identically  the 
same  condition  would  indeed  require  the  performance  of  an 
impossibility,  for  nothing  short  of  divine  power  could  do  this. 
Barring  natural  difficulties  at  certain  seasons  interfering  with 
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art  immediate  permanent  restoration,  we  can  see  no  insuperable 
<lifBciilty  in  the  way  of  restoring  the  streets  to  a  safe  condition ; 
and,  as  we  have  seen,  duty  in  this  connection  also  requires  at- 
tention to  the  operation  of  well-known  natural  causes,  and  im- 
poses the  burden  of  guarding  against  their  effect  upon  earth 
disturlx^d  and  replaced.  Standing  alone,  and  without  an  im- 
plied construction  placed  upon  it  by  the  other  paragraphs  of 
the  instruction,  such  as  paragraph  5,  it  might  seem  to  impose 
upon  the  company  and  tlie  defendant  the  duties  and  liabilities 
of  an  insurer ;  but,  in  the  light  of  this  latter  and  other  instruc- 
tions implying  that  safety  to  the  public  is  the  object  to  be  ac- 
complished, tlie  jurs'  could  not.  reasonably  have  been  misled  as 
to  its  meaning.  These  remarks  also  dispose  of  the  contention 
that  this  paragraph  is  in  conflict  with  paragraph  5,  in  that  the 
first  makes  the  defendant  an  insurer  while  the  latter  only  rer 
quires  him  to  use  the  higliest  degree  of  watchfulness  and  care, 
and  to  guard  against  injury  so  far  as  human  foresight  can  go. 
As  we  have  seen,  however,  the  first  paragraph  is  in  the  lan- 
guage of  the  statute,  and,  presumably,  of  the  ordinance,  while 
the  latter  gives  this  language  the  construction  which  it  is  evi- 
dent the  legislature  intended  it  to  have;  for  we  cannot  admit 
that  tliis  body  intended  to  constitute  the  water  company  an 
insurer  against  every  possible  injury.  The  terms  ^^safe  condi- 
tion" and  "good  condition"  are  used  interchangeably.  From 
this  point  of  view  tliere  is  no  conflict.  We  think  paragraph  5 
states  correctly  the  degree  of  care  which  it  was  incumbent  upon 
the  company  and  the  receiver  to  exercise.  Our  views  on  this 
point  have  already  been  stated  in  considering  the  complaint 
in  the  first  paragraph  of  this  opinion.  In  addition  to  the  au- 
thorities there  cited  in  support  of  these  views,  we  cite  also: 
Chi-cago  v.  Bobbins,  2  Black,  418,  17  L.  Ed.  298 ;  Homan  v. 
Stanley,  66  Pa.  St  464,  5  Am.  Kep.  389 ;  McCamus  v.  Gaslight 
Co.,  40  Bari).  380;  Nelson  v.  Godfrey,  12  111.  20;  Baunieister 
V.  Markham,  101  Ky.  122,  39  S.  W.  844;  and  Wood  on  Nui- 
sances, Sec.  273.  Mr.  Wood,  in  the  section  cited,  states  the 
rule  as  follows:     "Excavations  made  by  authoritv  must  be 
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properly  guarded,  and  every  means  adopted  for  protection  of 
public.  So,  where  a  person  has  been  authorized  to  make  exca- 
vations in  a  street  by  the  proper  autitiorities,  or  to  make  coal 
openings  or  cellar  flap,  he  is  bound  at  his  peril,  so  far  as  human 
foresight  can  provide  against  accident,  to  keep  them  in  a  safe 
condition ;  to  keep  them  properly  guarded ;  to  have  them  prop- 
erly constructed  and  securely  fastened;  and  is  liable  for  all 
injuries  that  ensue  that  could  have  been  prevented  by  the  exer- 
cise of  the  very'  highest  degree  of  watchfulness  and  care." 

The  same  criticism  upon  paragraphs  2,  3,  and  4  is  disposed 
of  by  the  remarks  just  made  upon  paragraph  1. 

(.^oauplaint  is  also  made  that  paragraphs  2,  3,  and  4  are  ia 
direct  ccmflict  with  paragraph  5,  in  that  the  former  state  the 
correct  rule  as  to  tlie  desrree  of  care  to  be  exercised  by  the  re- 
ceiver  to  discover  tlie  condition  of  streets  after  assuming  control 
of  the  water  plant,  while  the  latter  is  altogether  erroneous. 
That  the  conflict  exists  is  clear,  and  it  is  impossible  to  recon- 
cile it ;  but  it  does  not  therefore  follow  that  the  defendant  is 
entitled  to  a  new  trial.  The  rule  is  recognized  by  this  court 
that  where  the  instructions  are  upon  a  material  poinr^  and  are 
in  conflict,  a  new  trial  will  be  granted,  unless  it  also  appears 
that  the  defendant  has  suffered  no  prejudice,  (State  v.  Bolla, 
21  Mont.  582,  55  Pac.  523;  Ueilhronner  v.  Lloyd,  17  Mont 
299,  42  Pac.  853.)  If,  however,  the  conflicting  instructions 
are  ui)(m  an  immaterial  point,  and  it  is  not  reasonably  apparent 
that  the  jury  have  been  misled,  a  new  trial  will  not  be  granted. 
In  our  o]>inion  it  is  not  a  material  question  in  this  case  whether 
the  receiver  had  notice  of  the  condition  of  Eleventh  avenue  at 
the  time  of  the  accident  It  is  not  sought  to  hold  him  person- 
ally liable  for  any  act  of  willful  neglect,  but  merely  to  hold 
him,  as  the  successor  of  tlie  water  company,  for  an  omission  of 
duty  in  his  trustee  capacity.  At  the  time  he  entered  upon  the 
discharge  of  his  duties  the  defect  in  the  street  existed.  He  took 
the  franchise  of  the  company  and  its  property,  and  continued 
its  operations.  The  duty  to  restore  the  street  was  a  continuing 
one.     The  company  was,  by  the  order  appointing  him,  stripped 
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of  its  power  and  resources  and  was  unable  to  perform  the  duties 
which  primarily  appertained  to  it  The  street  at  the  time  waa 
in  such  a  condition  as  to  be  a  public  nuisance,  or  to  become  one 
as  soon  as  the  frost  disappeared;  and,  as  it  would  have  been 
the  duty  of  the  company  to  foresee  and  provide  against  what 
would  almost  certainly  occur,  so  it  was  his  duty  to  use  the  same 
precaution,  because  he  was  8ul)6tituted  for  the  company,  with 
all  the  duties  and  responsibilities  which  would  have  appertained 
to  it  liad  he  not  been  appointe<l.  We  do  not  see  how,  under 
City  of  "Rochester  v.  Campbell,  supra,  he  could  have  escaped 
liability  to  the  city  had  it  been  cxmipelleil  to  answer  for  the 
accident ;  indeed,  certain  pro^xjeitions  assumed  in  that  case  to 
be  settled  law  would  hold  him  liable  to  the  city.  Much  less,- 
imder  the  principle  of  Vaughan  v.  Railway  Co.  and  Johnson 
v.  Fri^l,  stipra,  can  he  escape  liability  to  a  passenger  under  the 
plea  that  lie  had  no  notice  of  the  situation,  brought  about  by 
natural  causes,  after  his  apix>intment.  He  cannot  be  heard  to 
say  that  an  omission  of  duty  on  his  part  should  -be  brought  to 
his  notice  before  he  could  be  held  to  answer  for  it.  (Elliott  on 
Railways,  Sec.  1112;  Texas  &  Pac.  Railway  Co.  v.  Geiger, 
79  Tex.  13,  15  S.  W.  214;  Bomier  v.  May  field,  82  Tex.  234, 
18  S.  W.  305.)  From  this  view  of  the  case  the  instructions 
complained  of  were  not  material,  and  though  conflicting  are 
not  ground  for  a  new  trial.  It  is  clear  that  the  jury  could  not 
have  been  misled  by  them,  for  it  is  unimportant  whether  they 
considered  the  question  of  notice  at  all.  Assuming,  however, 
that  notice  to  the  receiver  was  necessarv,  the  evidence  stated 
warranted  the  finding  that  he  had  such  notice,  or  should  have 
had  it ;  for  it  is  clear  that  his  employees  had  notice,  and  more 
than  once  attempted  to  repair  the  defect.  They  knew  that  the 
excavation  had  been  made.  They  knew  that  the  earth  had  not 
all  been  returned  to  the  excavation.  Some  of  their  various 
attempts  to  remedy  the  defect  were  made  after  the  appointment 
of  the  receiver.  Knowledge  of  these  employees  was  notice  to 
him  of  the  existence  of  a  condition  which,  under  some  circum- 
stances, would  become  a  menace  to  the  public.     The  fact  that 
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:all  the  earth  had  not  been  replaced,  and  the  subsidence  of  the 
surface,  were  a  warning  that  there  was  possible  danger ;  and  it 
was  imperative  that  the  defect  be  sought  out  and  remedied. 
Notice  of  the  apparent  condition  carried  with  it  notice  of  the 
actual  condition, — that  is,  that  the  earth  had  been  disturbed 
•during  the  frost  season,  and  a  dangerous  condition  was  likely 
to  inten^ene ;  and  the  duty  owed  to  the  public  required  the  exer- 
-cise  of  the  utmost  diligence  to  guard  against  injury.  So  it  is 
that  it  does  not  matter  which  rule  of  diligence  w^as  applied  by 
the  jury.  They  were  justified  in  finding  that  the  receiver  was 
put  ujx)n  notice  of  the  condition,  which  through  his  neglect 
resulted  in  the  injury  of  which  the  plaintiff  complains. 

It  is  urged  by  apj^ellant  that  only  reasonable  or  ordinary 
diligence  should  be  requiretl  of  the  company,  or  the  defendant 
receiver,  to  guard  against  injury  caused  by  defects  in  the  street 
such  as  the  one  in  question ;  and  counsel  cite  King  v.  Miles  City 
Irrif/ating  Ditch  Co..  16  Mont.  463,  41  Pac.  431,  50  Am.  St. 
Hep.  506;  Iloplcins  v.  Butte  &  JMontaiia-  Commercial  Co,,  13 
Mont  223,  33  Pac.  817,  40  Am.  St.  Hep.  438,  and  Sweeney 
V.  City  of  Butte,  15  iloiit.  274,  39  Pac.  286.    But  all  of  these 
cases  are  easily  distinguishable  in  fact  and  principle  from  the 
present  case.     In  King  v.  Miles  City  Ini-gating  Ditch  Co,  the 
question  involved  was  the  degree  of  care  required  of  a  ditch 
owner  to  keep  his  ditch  in  rei)air  so  as  to  prevent  the  water  from 
breaking  over  and  overflowing  his  neighbor's  land.    It  was  held 
that  tlie  defendant  was  not  an  insurer,  but  should  be  held  to  the 
exercise  of  ordinarx^  care  in  the  management  of  his  ditch.   Hop- 
Jcins  V.  Butte  cP  Montana  Commercial  Co.,  was  an  action  for 
damages  against  defendant  resulting  from  an  overflow  of  Avater 
occasioned  by  a  jam  of  logs  which  he  was  engaged  in  floating 
down  a  stream  through  plaintiff's  ranch  to  its  mill.     It  was 
held  tliat  the  defendant  was  engaged  in  a  laAvful  business,  and 
that  it  was  bound  to  use  ordinary  care  only  to  prevent  injury 
to  the  lands  of  the  plaintiff  during  the  pursuit  of  its  business. 
Tlie  i)rinciple  of  tliese  cases  does  not  apply  to  the  present  case, 
for  the  reason  that  the  water  company  has  no  right  to  make  any 
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excavation  in  the  streets  except  upon  permission  of  the  city 
council,  and  then  only  upon  condition  that  they  be  rq^tored 
after  a  reasonable  time  to  as  good  condition  as  they  were  In 
before.  A  failure  to  restore  the  streets  rendered  the  company 
^lilty  of  maintaining  a  nuisance;  therefore  it  should  be  held 
at  least  to  the  highest  degree  of  care  in  the  performance  of  this 
eondition.  The  last  case  cited  by  counsel  {Sweeney  v.  City  of 
Butte)  was  an  action  against  the  city  of  Butte  for  damages 
eaused  by  plaintiff's  falling  into  a  cellar  under  a  sidewalk 
through  defective  and  dangerous  trapdoors  set  in  the  sidewalk. 
It  was  held  that  under  such  circumstances  the  citv  authorities 
were  bound  to  use  all  reasonable  care  to  see  that  the  person  so 
permitted  to  occupy  the  sidewalk  kept  it  properly  guarded  and 
protected,  so  that  passengers  would  suffer  no  injury ;  and  that, 
under  the  facts  of  the  case,  the  defendant  was  properly  held 
liable  for  the  injury.  Xone  of  these  cases  is  authority  for  the 
position  assiuned  by  appellant  in  this  case.  The  tule  of  dili- 
gence applied  in  this  latter  case  is  the  ordinary  rule  by  which 
municipal  corporations  are  held  liable  for  failure  to  keep  streets 
in  a  reasonably  safe  condition  for  the  protection  of  the  public. 

Several  other  questions  were  presented  in  the  argument,  but 
the  alleged  errors  upon  which  they  are  based  are  not  of  sufficient 
merit  to  demand  notice. 

Let  the  judgment  and  order  denying  the  motion  for  a  new 
trial  be  affirmed. 

Affirmed. 
Motion  for  rehearing  denied  July  1,  1901. 
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LEO:?ARD,  Respondent,  v.  CITY  OF  BUTTE,  Appeli^nt. 

(No.  1,334.) 
(Submitted  Alay   14,   1901.     Decided   June   17,   1901.) 

Municipal  Corporations — Sidewalks — Defects — Notice  to  Citif 
— Questions  for  Jury — Instinct  ions. 

1.  In  a  tildewalk  composed  of  cement  blocks,  four  were  broken  and  replaced. 
The  new  blocks  were  so  hard  and  smooth  that  100  persons  slipped  and 
fell  thereon  in  about  u  year,  and  25  fell  within  two  months  of  plalntiflTs 
accident.  Held,  that  the  question  whether  the  walk  was  defective  and  in 
a  dangerous  condition  was  for  the  Jury. 

2.  Where  four  blocks  in  a  cement  sidewalk  differed  from  the  others,  and  were 
so  slippery  that  100  people  had  fallen  thereon  within  a  year,  and  125  within 
two  months.^ — one  of  them  being  seriously  hurt,  and  another  being  helped 
up  by  a  policeman, — and  the  place  had  grown  so  notorious  that  it  caused 
amusement  among  the  passers  when  persons  fell  there,  the  question 
whetlier  the  city  authorities  had  notice,  actual  or  constructive,  of  the 
defect,  was  for  the  jury. 

3.  Where,  in  an  action  against  a  city  for  injury  caused  by  a  defective  side- 
walk, the  jury  are  correctly  instructed  as  to  the  duty  of  the  city  relating 
to  walks,  but  the  court,  in  a  paragraph  relating  to  the  notice  to  the  city 
of  a  defect,  declared  its  duty  to  be  to  keep  sidewalks  'Mn-good  condition 
and  safe,"  instead  of  in  a  reasonably  safe  and  good  condition,  the  verdict 
should  not  be  set  aside  on  that  ground,  since  it  was  manifest  the  Jury  could 
not  have  been  misled  by  the  charge  as  a  whole. 

4.  Where  in  an  instruction  the  court  inadvertently  uses  expressions  which 
assume  the  existence  of  a  fact  in  issue,  but.  taking  the  whole  charge  to- 
gether, it  does  not  appear  that  the  appellant  has  suffered  prejudice  there- 
by, such  instruction  will  not  work  a  reversal  of  the  judgment. 


Appeal  from  District  Court,  Silver  Bow  County;  John  TAnd- 
say,  Judge. 

Action  by  Philip  P.  Leonard  against  the  city  of  Butte. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Mr.  Edwin  M.  Lamb,  for  Appellant. 

Mr.  M.  J.  Cavanauyh  and  Mr.  Bernard  Noon-,  for  KespondenL 

MR.  CHIEF  JUSTICE  EKAXTLY  delivered  the  opiuioii 
of  the  Court. 
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This  action  was  brought  by  the  plaintiff  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  a^defect 
in  a  sidewalk  upon  one  of  the  principal  streets  of  the  defendant 
while  plaintiff  was,  traveling  thereon.  There  were  a  verdict 
and  judgment  for  plaintiff.  The  appeal  is  from  the  judgment 
and  an  order  denying  a  new  trial.  The  questions  presented  to 
this  court  are  whether  the  evidence  is  sufficient  to  justify  the 
verdict,  and  whether  the  court  misdirected  the  jury  to  the 
prejudice  of  the  defendant. 

1.  (Vunsel  for  the  defendant  contends  that  the  evidence  is 
insufficient ^to  justify  the  verdict,  in  two  particulars:  (1)  In 
that  no  defect  was  shown  to  exist  in  the  sidewalk  in  question ; 
and  (2)  in  that,  though  a  defect  was  shown  to  exist,  it  was  not 
known  to  the  defendant. 

From  the  evidence  it  ap{)ears  that  the  walk  in  question  was 
upon  the  east  side  of  Main  street,  between  Quartz  and  Granite 
streets,  and  that  there  was  a  great  deal  of  travel  over  it.  It 
was  constructed  in  1892  of  cement  flags  about  three  feet  square. 
The  grade  of  tlie  street  and  walk  at  that  point  is  considerable. 
From  some  imperfection  in  construction  four  of  tliet^e  flags, 
covering  a  space  about  six  feet  square  near  the  middle  of  the 
walk,  in  front  of  Mullins'  grocery  store,  became  chipped  and 
broken  to  such  an  extent  that  in  the  spring  or  summer  of  1895 
they  were  removed  and  four  others  substituted  in  place  of  them. 
The  substituted  flags  differed  in  appearance  from  the  rest  of 
the  walk;  no  coloring  matter  having  been  used  in  their  con- 
struction, as  was  the  case  with  those  first  laid.  They  seeme  1 
to  be  unusuallv  hard  and  smooth,  some  of  the  witnesses 
stating  that  they  had  a  hard,  greasy  or  oily  appearance  and  were 
as  smooth  as  glass.  The  employees  in  Mullins'  store  first  ob- 
served persons  slipping  and  falling  at  this  point  in  the  fall  of 
1895 ;  after  that  time  such  occurrences  were  very  frequent. 
One  witness  states  that  while  he  was  working  for  Mullins,  be- 
tween  Xovember,  1895,  and  January,  1896,  he  saw  as  many 
as  twenty-five  perse  i:s  fall  there;  on  some  of  these  occasions  he 
saw  city  officials  in   the  neighborhooil,  and  once  a  policeman 
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assisted  a  woman  who  had  fallen.  Another  states  that  ho  saw 
as  many  as  one  hundred  persons  slip  and  fall  there  at  various 
times  before  the  accident  by  which  plaintiff  was  injured.  These 
accidents  always  occurred  at  the  point  w4iere  the  four  new  flags 
had  been  laid,  and  became  so  frequent  that  they  were  the  occa- 
sion of  a  great  deal  of  mirth  to  other  persons  in  the  vicinity 
who  obser\'eil  them.  This  w'itness  went  to  work  for  MuUins 
on  November  3,  1895;  to  pre\'ent  accidents  to  Mullins'  em- 
ployees and  customers,  as  well  as  others,  he  put  dirt,  or  saw- 
dust ui)on  this  portion  of  the  walk  two  or  three  times  a  day; 
lie  himself  fell  there  and  broke  his  kneecap  on  July  31,  189G. 
Accidents  always  befell  passengers  going  down  the  street ;  those 
going  up  experienced  no  trouble.  The  condition  of  the  w^eather 
made  little  or  no  difference.  This  condition  of  the  w^alk  re- 
mained unchanged  until  after  plaintiff  fell  there  on  the  morn- 
ing of  December  11,  1S9(),  w'lien,  under  the  direction  of  Mul- 
lins,  this  witness  and  anotluT  of  his  employees  cut  grooves  with 
a  chisel  in  the  surface  of  those  four  flags  at  right  angles  with 
ilu^  line  of  grade.    After  this  no  accidents  occurred. 

Under  the  ordinances  of  the  city,  abutting  lot  owners  are 
required  to  construct  and  keep  in  repair  the  walks  in  front  of 
their  property.  The  construction  and  repairs  are  required  to 
be  of  such  material  as  is  prescribed  by  ordinance  or  resolution 
of  the  city  council,  and  to  be  done  to  the  satisfaction  of  the 
street  and  alley  committee  or  the  street  commissioner,  under 
the  superintendence  of  the  city  engineer.  It  is  the  duty  of  the 
city  marshal  and  all  policemen  to  report  to  the  street  commis- 
sioner any  defects  in  sidewalks,  and,  in  case  of  accident,  to 
rei>ort  the  same  to  the  city  attorney,  wdtli  the  names  of  the 
witnesses.  The  city  engineer  is  required  to  fix  the  grade  of 
the  streets  and  sidewalks,  and  to  see  that  all  work  of  construe- 
tion  and  repairing  is  properly  done.  These  ordinances  were 
in  force  at  the  time  of  the  accident*  In  this  particular  instanc3 
neither  the  original  construction  nor  the  work  of  repair  was 
over  formally  approved  by  the  city  authorities,  all  having  been 
done  under  contract  let  by  the  abutting  owner.     A  great  deal 
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of  evidence  was  introduced  bv  defendant  tendiiiiir  to  show  that 
the  flags  used  in  repairing  the  walk  were  of  good  materials, 
properly  proportioned,  and  that  the  w-alk  was  as  good  as  any 
other  of  similar  construction  in  the  city.  There  is  no  proof 
tending  to  show  that  any  person  made  complaint  to  any  of  the 
city  authorities  about  the  condition  of  the  alleged  defect,  though 
it  does  appear  that  such  co-mplaint  was  made  to  the  owner  of 
the  building  from  whom  Mullins  leased  his  store. 

Counsel  argue  that  upon  this  evidence  this  court  should  de- 
clare, as  a  matter  of  law,  that  no  defect  was  shown  to  exist  in 
the  sidewalk  in  question.  The  position  thus  assumed  is  unten- 
able- There  is  no  controversy  upon  the  evidence  but  that  pas- 
sengers descending  along  this  w^alk  experienced  difficulty  in 
retaining  their  footing  at  the  point  where  the  repairs  had  been 
made,  and  often  met  with  disaster.  We  are  unable  to  see  w^hy 
a  smooth  and  slippery  condition  of  a  walk,  caused  wholly  by  the 
peculiar  construction  of  it,  or  resulting  from  wear  by  use  of  the 
material  of  which  it  is  composed,  may  not  be  a  defect,  as  well 
as  a  condition  resulting  from  a  fault  in  construction  or  from 
natural  decay.  A  sidewalk  upon  which  a  person  cannot  step 
without  peril  of  limb  from  slipping  and  falling  seems  equally 
as  defective  as  one  upon  which  he  is  constantly  in  danger  of 
falling  from  stumbling,  or  in  which  there  are  unguarded  open- 
ings rendering  passage  over  it  dangerous.  It  was  held  by  the 
Illinois  court  of  appeals  in  City  of  Centralia  v.  Baker,  36  111. 
App.  46,  that  it  was  a  question  for  the  jury  whether  a  sidewalk 
on  the  principal  street  of  the  village  was  defective  and  dangerous 
because  one  of  the  boards  out  of  which  it  was  constructed  was 
so  warped  by  sun  and  rain  as  to  stand  a  small  distance  above 
the  general  level,  thus  presenting  an  obstruction  against  which 
a  passenger  was  liable  to  stumble  and  fall.  In  Cromarty  v. 
City  of  Boston,  127  Mass.  329,  34  Am.  Rep.  381,  the  court 
considered  a  case  in  which  the  injury  was  caused  by  a  passen- 
ger falling  upon  a  portion  of  a  walk  rendered  smooth  and  slip- 
pery by  constant  use.  The  particular  portion  of  the  surface 
of  the  walk  in  question  was  formed  by  a  "Hyatt  patent  cover," 
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made  partly  of  iron  and  partly  of  glass,  and  presumably  de- 
signed to  close  some  opening  in  the  walk.  Counsel  for  the 
defendant  contended  that  inasmuch  as  the  general  surface  of 
the  walk  was  level,  and  tlie  ^^cover"  was  level  with  the  rest  of 
the  walk,  there  was  no  evidence  of  a  defect.  The  court  said: 
"This  position  cannot  be  maintained.  It  cannot  be  said,  as 
matter  of  law,  that  smoothness  and  slipperiness  of  a  sidewalk, 
resulting  from  the  condition  of  the  surface  of  the  material  of 
which  the  walk  is  made,  and  not  dependent  on  nor  resulting 
from  atmospheric  influences,  may  not  render  the  walk  so  un- 
safe and  inconvenient  for  travelers  thereon  as  to  be  defective 
and  out  of  repair,  wuthin  the  meaning  of  the  statute.  If  a 
walk  is  const nicted  of  material  so  smooth  and  hard  that  trav- 
elers shod  in  the  ordinary  way  are  defeated  or  obstructed  in 
their  attempts  to  pass  over  it  by  inability  to  get  the  hold  upon 
it  with  their  feet  which  is  necessary  to  their  walking  forward, 
or  the  want  of  which  causes  them  to  lose  their  balance  and  fall, 
such  walk  cannot  be  said,  as  matter  of  law,  to  be  safe  and  con- 
venient. And  if,  in  a  sidewalk,  the  chief  part  of  which  is  in 
proper  condition  for  travel,  a  small  part  of  the  surface  is  con- 
structed of  material  different  from  the  remainder,  and  so  smooth 
and  slippery  that  a  foot  traveler,  stepping  suddenly  upon  it 
from  the  portion  otherwise  constructed,  necessarily  or  probably 
slips,  and  is  likely  to  fall,  it  cannot  bo  said,  as  matter  of  law, 
that  such  walk  is  not  defective.^'  These  remarks  are  entirely 
pertinent  to  tlio  prt\^(»iit  case.  Here  the  claim  is  made  by  plain- 
tiff that  the  walk  was  defective.  In  support  of  this  claim  it  is 
shown  tliat  many  persons  had  slipped  and  fallen  in  the  same 
place, — some  twenty-five  in  the  course  of  two  months,  and  one 
hundred  durino:  about  a  vear's  time.  One  sustained  a  serious 
hurt,  though  accustomed  to  pass  over  it  in  the  course  of  his  em- 
])loyinont  every  day,  perhaps  many  times  each  day.  Attempts 
were  made  to  remove  the  trouble  by  putting  dirt  and  sawdust 
ujion  the  dangerous  spot.  Finally,  when  the  surface  was 
grooved  by  iluUins'  employees,  the  difficulty  disappeared.  We 
think  that  the  facts  shown  present  a  question  for  the  jury,  and 
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not  for  the  court,  and  that  the  case  falls  within  the  general  rule 
that  whether  or  not  there  is  in  fact  a  defect  is  a  question  for 
the  jury.  {Sullivan  v.  City  of  OsMosh,  55  Wis.  508,  13  K 
W.  468;  McCloshey  v.  Moi^s,  19  R.  I.  297,  33  Atl.  225;  Har- 
ris V.  Inhabitants  of  Great  Bar^rin/jton,  169  Mass.  271,  47  N^. 
E.  881;  Toddx.  City  of  Troy,  61  X.  Y.  506.) 

We  are  also  of  the  opinion  that  the  evidence  warranted  a 
finding  that  the  city  authorities  had  notice  of  the  defect.  Part 
of  the  evidence  showing  that  a  policeman  observed  an  accident 
on  one  occasion,  and  lent  his  assistance  to  aid  a  woman  who  had 
fallen,  tended  to  show  actual  notice  to  the  city.  It  was  his 
duty,  under  the  ordinancej,  to  report  to  the  street  commissioner 
if  there  w^as  a  defect,  and,  presumably,  he  performed  his  offi- 
cial duty.  (Twogood  v.  City  of  New  York,  102  N.  Y.  216,  6 
K".  E.  275 ;  Rehberg  v.  Mayor,  etc.  of  the  City  of  New  York, 
91  X.  Y.  137,  43  Am.  Rep.  657 ;  City  of  Denver  v.  Dean,  10 
Colo.  375,  3  Am.  St.  Rep.  594,  16  Pac.  30;  Farley  v.  Mayor, 
etc.  of  the  City  of  New  York,  152  X.  Y.  222,  57  Am.  St  Rep. 
511,  46  X.  E.  506;  Elliott  on  Roads  and  Streets  (2d  Ed.) 
Sec.  629.)  But,  even  without  this  item  of  evidence,  and  con- 
ceding that  no  duty  rested  upon  the  policeman  to  make  report, 
we  think  the  facts  and  circumstances  shown  by  the  evidence 
properly  presented  a  case  for  the  jury  as  to  constructive  notice. 
The  defect,  if  it  was  one  in  fact,  had  existed  for  about  a  year. 
It  had  grown  to  be  quite  notorious  in  the  neighborhood,  so  that 
it  caused  amusement  among  the  passengers  when  persons  fell 
there.  At  least  one  serious  accident  had  happened  there. 
It  was  on  a  street  where  there  was  much  travel,  and  so 
manv  falls  had  occurred  there  that  dirt  or  sawdust  had  been 
cast  upon  it  from  day  to  day  to  increase  the  friction  and  thus 
lessen  the  danger.  It  is  hardly  conceivable  that  this  condition 
sliould  exist  for  a  whole  year  without  being  in  some  way  brought 
to  the  attention  of  some  of  the  officers  of  the  city  whose  dutv 
it  was  to  remedy  it.  In. any  event,  the  evidence  is  sufficient 
to  be  submitted  to  the  jury  upon  the  question  of  constructive 
notice.     "\Vlierever  the  defect  has  existed  for  such  a  length  ^f 
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time  and  under  such  circumstances  that  the  city  or  its  officers, 
in  the  exercise  of  proper  care  and  diligence,  ought  to  have  ob- 
tained knowledge  of  the  defect,  notice  thereof  will  be  presumed. 
Having  means  of  knowledge,  and  negligently  remaining  igno- 
rant, is  equivalent  to  knowledge.  It  is  generally  for  the  jury 
to  determine,  as  a  question  of  fact,  whether  a  city  has  notice 
or  not,  although  it  may  become  a  question  for  the  court  whero 
the  facts  are  undisputed,  and  but  one  reasonable  inference  can 

m 

be  dra^^^l  from  them."  (Elliott  on  Roads  and  Streets,  Sec. 
626.) 

2!  Counsel  for  defendant  criticise  paragraph  2  of  the  in- 
structions on  the  alleged  ground  that  it  declares  it  to  be  the 
duty  of  a  city  to  keep  sidewalks  "in  good  condition  and  safe'^ 
for  the  passage  of  persons  traveling  over  them.  We  understand 
the  rule  to  be  that  a  city  is  bound  only  to  use  reasonable  care 
to  keep  itH  streets  and  sidewalks  in  a  reasonably  safe  an<l 
good  condition  for  travel  (Dillon  on  Mun.  Corp.  Sec.  1019), 
exercising  reasonable  care  in  inspecting  them  to  discover  any 
defects  therein  (Id.  Sec.  1025).  Having  observed  both  of  these 
precautions,  reasonable  attention  being  had  to  the  effects  of 
natural  deterioration  and  decay,  the  authorities  will  have  dis- 
charged their  full  duty.  The  paragraph  under  consideration 
is  inaccurate,  in  that  it  omits  to  state  that  reasonable  care,  only, 
is  the  measure  of  duty.  Yet,  when  all  of  the  instructions  are 
read  together,  we  think  it  is  apparent  that  the  jury  could  not 
have  been  misled  by  this  error.  Paragraph  2  was  intended  to 
be  a  statement  of  the  rule  of  law  as  to  notice  to  the  city  authori- 
ties before  liability  could  attach,  and  it  is  in  connection  with 
the  statement  of  this  rule  that  the  inaccgirate  expression  was 
used.  Other  paragraphs  state  clearly  and  accurately  the  law 
relative  to  the  duty  of  the  city  generally,  and  as  applied  to  this 
particular  case.  Upon  the  w^hole  of  the  instructions  upon  this- 
point,  we  think  it  is  clear  that  the  defendant  suffered  no  preju- 
dice. 

Counsel  also  find  fault  with  paragraph  3  of  the  instructions, 
in  that  it  assumes  the  existence  of  the  alleged  defect,  instead 
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of  leaving  the  question  of  its  existence  to  be  determined  by  the 
jury.  In  the  preceding  instruction  the  court  had  clearly  and 
explicitly  left  it  to  the  jury  to  find  whether  there  was  a  defect 
in  the  walk  as  alleged,  and  whether  the  city  had  actual  notice 
of  it,  and,  if  not,  whether,  under  all  the  circumstances,  and  by 
the  exercise  of  reasonable  diligence,  it  should  have  had  notice 
of  it.  In  paragraph  3  the  expressions  "the  defect"  and  "the 
unsafe  condition"  were  inadvertently  used,  the  court  thus  speak- 
ing for  the  moment  as  if  the  alleged  defect  stood  as  an  admitted 
fact.  The  word  "any"  should  have  been  used  for  "the"  in  each 
of  the  expressions;  but^  taking  the  whole  charge  together,  we 
do  not  think  the  defendant  has  suffered  prejudice.  The  cause 
seems  to  have  been  carefully  tried,  and,  except  in  the  particu- 
lars mentioned,  the  charge  was  correct,  and  fairly  submitted 
to  the  jury  all  the  questions  involved  in  the  case. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 


PAPE  ET  Ai..,  APPELI.ANTS,  V.  CHAUVIN-FANT  FURNI- 
TURE  COMPAXY,  a  Corporation,  Eespondext. 

(No.   1,341.) 
(Submitted   May   17,   1901.     DecWed   Jane   17,  1901.) 

Costs — DisaUoiranee — Tender  or  Payment  of  Part  of  Sum 
Due,  After  Suit  Brought — Finding  for  Plaintiff — Silpula- 
tions, 

1.  Where  defendant  paid  $1.00.")  after  suit  brought,  and  in  a  stipulation  ad- 
mitted a  balance  due  plaintiff  of  $0.64.  but  made  no  offer  to  allow  judg- 
ment for  that  amount,  it  was  error  to  refuse  plaintiff  a  judgment  for 
costs  on  his  obtaining  judgment  for  the  $0.64,  under  Code  of  Civil  Pro- 
cedure. Sec.  18,'>1,  providing  that  costs  are  allowed  of  course  to  plaintiff 
on  a  judgment  In  his  favor,  in  an  action  to  recover  money  or  damages, 
exclusive  of  Interest,  where  he  recovers  over  $50. 

2.  Tender  or  payment  after  suit  brought,  to  be  effectual  to  prevent  further 
costs,  must  be  of  the  sum  due,  with  costs  accrued  up  to  that  time,  and 
interest,  If  interest  be  due. 

Vol.   XXV— 27 
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Appeal  frorth  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  Frederick  Pape  and  William  Schleiger  against 
the  Chauvin-Fant  Furniture  Company.  From  a  judgment  in 
favor  of  plaintiffs,  but  without  costs,  they  appeal.    Reversed. 

J/r.  John  A,  Shelton,  for  Appellants. 

Mr,  Charles  O'Donncll,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  Court 

This  suit  was  brought  on  February''  4,  1895,  to  recover  the 
price  of  goods,  wares  and  merchandise  theretofore  sold  and  de- 
livered to  defendant  on  account  by  plaintiffs,  and  various  other 
persons  whose  several  claims  were  assigned  to  plaintiffs.  From 
the  amended  and  supplemental  complaint  it  appears  that  judg- 
ment was  demanded  for  $1,398.16.  After  the  issues  -were  made 
up,  and  on  June  18,  1895,  the  parties  filed  in  the  cause,  in  the 
district  court,  a  written  stipulation  containing  the  following 
paragraph :  "It  is  hereby  stipulated  and  agreed  by  and  between 
the  above-named  plaintiffs  and  defendant,  that  defendant  above 
named  has  paid,  to  apply  in  the  above-entitled  action  upon  the 
demand  therein,  the  sum  of  $1,095,  and  that  there  yet  remains 
unpaid  in  said  action  the  sum  of  $6.64,  admitted  by  defendant 
to  be  due  therein  on  said  demand,  but  plaintiffs  claim  a  greater 
sum,  which  is  disputed."  This  stipulation  contained  the  further 
agreement  that  the  cause  should  be  continued  until  the  deter- 
mination by  the  supreme  court  of  an  appeal  then  pending,  which 
involved  the  validity  of  attachment  proceedings  instituted  in 
this  suit  at  the  time  it  was  begim,  and  that  thereupon  "the 
amount  due  plaintiffs  and  costs  of  this  action  shall  be  deter- 
mined according  to  law."  The  appeal  to  this  court  was  prose- 
cutcnl  under  the  title  of  Omaha  Upholstering  Co.  v.  Chauvin- 
Fant  Furniture  Co.,  and  the  opinion  rendered  therein  is  re- 
ported in  18  llont.  468,  45  Pac.  1087.    Before  the  issues  were 
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finally  made  up  in  the  district  court,  such  proceedings  were  had 
in  the  cause  iii  that  court  that  the  present  plaintiffs  were  sub- 
stituted for  the  original  plaintiff,  and  the  title  of  the  cause  was 
changed  accordingly.  After  the  appeal  was  determined,  and 
on  October  22,  1897,  the  cause,  under  its  present  title,  came 
regularly  on  for  trial  in  the  district  court,  sitting  without  a 
jury.  Evidence  was  heard,  and  the  cause  submitted,  and  taken 
under  advisement  until  May  20,  1898,  when  the  court  ordered 
judgment  entered  for  plaintiffs  for  the  balance  of  $6.64,  admit- 
ted to  be  due  under  the  stipulation,  and  for  costs  of  suit.  On 
the  following  day,  however,  and  it  seems  before  the  entry  of  the 
judgment,  the  court  modified  the  order  and  directed  judgment 
entered  for  the  balance  found  due,  but  without  costs,  which  was 
accordingly  done.  This  action  was  taken  in  the  absence  of,  and 
without  notice  to,  plaintiffs'  counsel,  though  he  had  served  upon 
defendant's  counsel  and  filed  with  the  clerk  a  memorandum 
of  his  costs  and  disbursements  claimed,  as  required  by  Section 
1867  of  the  Code  of  Civil  Procedure.  The  cause  is  brought 
here  on  appeal  from  the  judgment. 

Several  erroi*s  are  assigned  and  argued  in  the  brief  filed  by 
appellants,  but  upon  the  hearing  the  only  question  urged  upon 
our  attention  and  submitted  for  decision  was  whether  the  dis- 
trict court  erred  in  refusing  to  include  in  the  judgment  plain- 
tiffs' costs  and  disbursements  in  the  district  court. 

The  court  made  no  formal  findings,  but  the  judgment  as 
entered  contains  the  findings- *^ that  the  said  defendant  herein 
has  paid  to  the  plaintiffs  named  in  the  amended  and  supple- 
mental complaint  on  file  herein  the  sum  of  $1,095,  to  apply 
on  the  causes  of  action  set  forth  in  tlie  said  amended  and  sup- 
plemental complaint,  which  said  payment  was  made  after  the 
commencement  of  this  action,  and  after  the  filing  of  the  said 
amende<l  and  supplemental  complaint ;  and  the  court  further 
finds  that  the  further  sum  of  $6.64  is  due  bv  the  defendant 
to  the  said  plaintiffs,  and  the  court  finds  for  the  plaintiffs  and 
against  the  defendant,  in  the  sum  of  $6.64,  and  costs  of  suit." 
So  far  as  we  can  judge  u|)on  the  record  Ix^fore  us,  but  for  the 
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payment  made  after  the  beginning  of  the  action  the  plaintiffs 
would  have  been  entitled  to  recover  judgment  for  $1,101.64. 
Under  the  circumstances,  we  think  it  w^as  error  to  disallow 
plaintiffs  their  costs.  Section  1851  of  the  Code  of  Civdl  Pro- 
cedure provides :  ^'Costs  are  allowed,  of  course,  to  the  plaintiff, 
upon  a  judgment  in  his  favor,  in  the  following  cases: 

*  *  *  (3)  In  an  action  for  the  recovery  of  money  or 
damages,  exclusive  of  interest,  when  plaintiff  recovers  over 
fifty  dollars."  The  rule  of  law  as  to  tender  after  suit  brouglit 
is  that,  to  be  effectual  to  prevent  further  costs,  it  must  be  of  thu- 
sum  due,  w^ith  costs  accrued  up  to  that  time,  and  interest,  if 
inter(%t  te  due.  In  the  absence  of  such  a  tender,  the  defendant 
may  offer  to  allow  judgment  against  him,  under  the  provisions 
of  Section  1800  of  the  Code  of  Civil  Procedure.  In  the  latter 
case  the  judgnnent,  as  in  case  of  a  tender,  must  include  costs  up 
to  the  time  of  making  it.  So,  in  case  of  payment  after  suit 
begun,  the  plaintiff  is  entitled  to  costs  accrued  up  to  the  date 
of  payment,  unless  he  stipulates  to  the  contrary. 

Under  the  stipulation  which  was  introduced,  the  balance  due, 
after  ])ayment  of  the  sum  of  $1,095,  was  to  be  determined, 
according  to  law  ;  that  is,  by  a  trial.  The  costs  were  to  abide  the 
issue,  whether  the  balance  was  greater  than  that  admitted.  X«> 
offer  vras  then  or  afterwards  made  to-  allow  judgment  for  that 
amount.  Had  this  been  done  conformably  to  the  ])rovision> 
of  Section  1800,  supra,  an  a.cce])tance  of  it  would  not  have 
relieve<l  the  defendant  from  casts  already  acciiied,  but  its  rejec- 
tion would  have  excused  him  from  the  payment  of  those  subse- 
quently accruing.  As  it  is,  we  think  the  plaintiffs  were  enti- 
tled, as  a  matter  of  course,  to  have  judgment  for  all  costs  and 
disbursements  lawfully  taxable  up  to  and  including  the  entry 
of  i\ul£»Tnent. 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  set  aside  and  vacate  the  judgment  enteral  on  May  21,  180S, 
and  to  render  and  cause  to  be  (mtereil  a  judgment  in  favor  of 
])laintiffs  for  $r).(i4,  the  balance  found  due,  together  with  costs 
to  be  ascertained  or  taxed  according  to  law. 

Remayided. 
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SHACKLETOX,  Appellatst,  v.  ALLEX  CHAPEL  AFRI- 
CAX  METHODIST  EPISCOPAL  CHURCH, 

A  COBPORATION,  ET  AL.,  RESPONDENTS. 

(No.   1.340.) 

(Submitted   May   10,   19(U.      Decided   June   17,   1901.) 

Mortgdges  —  Corporations  —  Trustees  —  Officers  —  Notice — 
Fo  re  closure — Fa  rt  ies. 

1.  Where  a  second  mortgage  of  church  property  did  not  purport  to  be  the 
deed  of  the  corporation,  but  was  executed  by  the  president  and  secretary 
of  the  trustees  individually,  and  duly  recorded,  it  was  not  necessazy,  in 
order  to  foreclose  their  equitable  right  to  redeem,  to  make  the  second 
mortgagees  parties  to  an  action  to  foreclose  a  prior  mortgage  on  the 
church  property,  since  the  second  mortgage  was  not  constructive  notice 
that  it  was  on  such  property. 

2.  Deeds  executed  by  an  agent  or  attorney  in  fact  should  be  executed  in  the 
name  of  the  principal. 

3.  An  instrument  executed  by  a  stranger  to  the  title,  whose  authority  does 
not  appear  of  record,  is  not  within  the  purview  of  the  recording  acts. 

Appeal  from-  District  Court,  Silver  Bow  Connty;  John  Lind- 
say, Judge. 

Action  to  foreclose  a  mortgage  by  J.  W.  Shackletoii  against 
tlie  Allen  Chapel  African  Methodist  Episcopal  Church,  S.  V. 
Kemper  and  another.  From  a  judgment  in  favor  of  defendants 
Kemper,  plaintiff  appeals.     Affirmed. 

Mr.  Robert  Coovihe,  for  Appellant. 

Asstuming  that  the  evidence  shows  a  title  in  defendant,  S.  V. 
Kemper,  prior  and  superior  to  plaintiff's  lien,  nev^ertheless  the 
undisputed  evidence  in  this  case  shows  that  plaintiff  has  an 
<Hpiitable  mortgage  upon  the  premises,  and  such  an  interest 
therein  as  Avill  entitle  him  to  redeem,  and  not  having  l)een  made 
a  party  to  the  foreclosure  suit,  brought  by  S.  V.  Kemper,  he 
still  has  a  right  to  foreclose  his  mortgage,  and  to  a  decree  permit- 
ting him  to  redeem  from  said  Kemi)er.  (Carpenter  v.  Brenham, 
40  Cal.  221.)     Plaintiff's  equitable  mortgage  was  of  record  and 
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contains  a  correct  description  of  the  mortgaged  premises,  and 
shows  that  the  property  belonged  to  Allen  Chapel  A.  M.  E. 
Chnrch.  It  was  therefore  notice  to  Kemper  sufficient  to  put 
him  on  enquiry  as  to  plaintiff's  rights  in  the  premises,  and  any 
decree  entered  in,  for  or  of  defendant,  Kemper,  tx>  which  plain- 
tiff Avas  not  a  party,  would  be  a  nullity  as  to  him.  {Eversdon- 
V.  Mayhew,  85  Cal.  8;  Anderson  v.  Baughinan,  7  Mich.  69; 
Eversdoih  v.  Mayheiv,  24  Pac  Kep.  382 ;  Frisco  Land  £  Irri- 
gation Co,  V.  RoweU,  80  Cal.  114;  Miller  v.  Hi-cken,  92  Cal. 
±1\)\  Shevc  V.  Larscn,  22  AVis.  142;  Malhon  v.  Graw,  46  Pac. 
330.) 

Mr.  Robert  McBride,  for  Kesix^ndents. 

MR.   JUSTK^E  PIGOTT  delivered    the  opinion  of    the 
Court. 

On  the  ()th  day  of  July,  1892,  the  Allen  Chapel  African 
^Methodist  Episcopal  Church,  a  coi^wration  created  under  the 
laws  of  ^lontan'a,  execute<l  to  Simeon  V.  Kemper  its  mortgage 
of  land  to  secure  the  payment  of  its  promissory  note  of  that  day 
for  $3,500.  On  the  15th  day  of  August,  1892,  the  mortgage 
was  recorde^l  in  the  office  of  the  countv  clerk  and  recorder  of 
Silver  Bow  county,  Montana,  in  which  county  the  land  mort- 
gaged is  situate.  On  the  first  day  of  Octoter,  1892,  a  mortgage 
})urporting  to  he  '^betw^een  the  trustees  of  the  Allen  Chapel  A. 
!M.  E.  Church,  of  Butte  City,  Montana,  party  of  the  first  part, 
and  J.  AV.  Shackleton  and  F.  S.  Leek,  of  same  place,  party  of 
the  second  part,"  was  made  by  which  ''the  said  parties  of  the 
first  part  for  and  in  consideration  of  the  sum  of  two  hundred 
and  twenty-eight  dollars  *  to  them  in  hand  paid  by  the  said 
parties  of  the  second  part  *  have  granted,  bargained,  sold 
and  conveye<l  *  unto  the  said  parties  of  the  second  part, 
and  to  their  heirs  and  assigns  forever,"  the  land  which  had  been 
theretofore  mortgaged  to  Kemper.  The  instnunent  was  do- 
clare<l  to  l)e  a  mortgage  to  secure  the  payment  of  a  certain 
promissory  note  "executed  by  the  said  first  parties  to  the  second 
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parties,  which  said  note  is  in  words  and  figures  as  follows^ 
to-wit : 

"$228.00.  October  the  first,  1892. 

"Six  months  after  date,  we  promise  to  pay  to  the  order  of 
J.  W.  Shackleton  and  F.  S.  Leek,  two  hundred  and  twenty- 
eight  dollars,  at  one  per  cent,  interest,  from  date,  per  month. 
Value  received. 

"Silas  Fag  ax, 

**(^liairman  of  Trust ec^s  of  Allen  Cha])el  A.  M.  E.  Clnirch. 
"Andrew  IIenson,  Secretary." 

The  attesting  clause  and  sul)8cription3  tliereto  are  as  follows : 

"*In  witness  whereof,  tlie  said  parties  of  the  first  i)art  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 

"Silas  Fag  an,  (l.  s.) 

"Chairman  of  Trustees  of  Allen  (Uiapel  A.  M.  E.  Church. 
"Andrew  Henson,  SecretaiT.  (l.  s.)" 

Tliis  mortgage  was  recorded  in  the  office  of  the  county  clerk 
and  recorder  of  Silver  Bow  county  on  the  6th  dav  of  October, 
1803.  Le<»k  afterwards  av^igne<l  his  interest  as  mortgagee  to 
the  plaintiff  Shackleton.  On  July  30,  1895,  Kemper  brought 
an  action  against  the  coqxjration  to  foreclose  his  mortgage* 
Shackleton  was  not  made  a  party.  A  decree  of  foreclosure  was 
entered  on  the  4tli  day  of  Xoveml)er,  1895,  and  the  property 
was  sold  by  tlie  slieriff  to  Kemper.  Xo  redemption  having  been 
made  within  six  months  after  the  sale,  the  sheriff  on  the  Gth, 
day  of  May,  1890,  executed  a  conveyance  of  the  property  to 
Kemper.  Thereafter  and  on  the  2d  day  of  July,  1896,  the 
j)laintiff,  Shackleton,  brought  this  action  to  foreclose  the  mort- 
gage of  October  1,  1892,  making  Kemper  and  his  wife  parties 
and  asserting  that  he  has  the  right  to  redeem  the  property,  for 
the  reason  that  at  the  time  the  action  by  Kemper  was  com- 
menced the  plaintiff,  Shackleton,  had  a  mortgage  of  record  upon 
the  property  executed  by  the  Allen  (^hapel  African  Methodist 
Episcopal  Church.  The  trial  resulted  iy  a  judgment  in  favor 
of  the  defendants  Kemper,  but  so  far  as  the  transcript  shows 
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no-  determination  was  made  witli  respect  to  the  rights  of  the 
plaintiff  as  against  the  corporation  defendant.  From  the  judg- 
ment in  favor  of  the  defendants  Kemper,  and  from  an  order 
overruling  his  motion  for  a  new  trial,  the  plaintiff  appeals. 

Tliere  is  but  one  question  presented  upon  this  appeal,  or 
rather  the  determination  of  one  question  in  favor  of  the  defend- 
ants Kemper  will  render  unnecessary  the  decision  of  any  other. 
The  question  is:  Was  the  record  of  the  mortgage  of  October 
1,  1892,  constructive  notice  to  Kemper  that  the  Allen  Chapel 
African  Methodist  Episcopal  Churcli,  a  corporation,  had  mort- 
gaged to  Shack leton  the  land  theretofore  mortgaged  to  Kemper  ? 
If  it  was,  the  plaintiff  has  the  right  to  redeem ;  if  it  was  not, 
then,  as  against  the  defendants  KemjK^r,  the  plaintiff  is  without 
any  right  whatever. 

It  is  not  pretended  that  Kemper  had  actual  notice  of  the 
mortgage  to  Shackleton.  The  plaintiff  bases  his  alleged  right 
of  redemption  upon  the  constructive  notice  which  he  contends 
was  imputed  to  Kemper  by  the  record  of  the  mortgage  to  Shack- 
leton and  Leek.  It  is  provided  in  Section  1290  of  the  Code  of 
Civil  Procedure,  which  is  substantially  Section  358  of  the  First 
Division  of  the  Compiled  Statutes  of  1887,  that  *'no  person 
holding  a  conveyance  from  or  under  the  mortgagor  of  the  prop- 
erty mortgaged,  or  having  a  lien  thereon,  which  conveyance  or 
lien  does  not  appear  of  record  in  the  proi)er  office  at  the  time  of 
the  conmiencement  of  the  action,  need  be  made  a  party  to  such 
action  ;  and  the  judgment  therein  rendered,  and  the  proceedings 
therein  had,  are  as  conclusive  against  the  party  holding  such 
unrecorded  conveyance  or  lien  as  if  he  had  been  made  a  party 
to  the  action." 

I'he  tniste<:*s  or  directors  are  the  governing  or  nianagiii?r 
agents  of  a  coi-j)oration.  The  president  and  secretary,  when 
acting  within  the  sco})e  of  their  authority,  are  agents  of  the 
trustees  or  directors  and  of  the  corporation.  Its  business  affairs 
must  l)e  transacted  through  agents.  The  common-law  rule  that 
deeds  execute<l  by  an  agent  or  attorney  in  fact  should  be  exe- 
cuted  in  tlie  name  of  the  principal  has  not  been  abrogated  in 
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Montana.     The  rule,  in  part,  finds  expression  in  Section  1501- 
of  the  (^vil  Code. 

The  mortgage  to  Shackleton  does  not  purport  to  be  the  deed 
of  the  corporation ;  it  is  not  named  as  the  grantor,  nor  did  it, 
so  far  as  the  instrument  discloses,  execute  or  intend  to  execute 
tlie  grant.  Tlie  mortgage  is  declared,  in  terms,  to  be  between 
the  trustees  of  tlie  "Allen  (^hapel  A.  M.  E.  Church"  of  the  one 
part  and  Shackleton  and  Leek  of  the  other.  Tlie  trustees  are 
described  as  the  parties  of  the  first  part,  and  the  mortgage  re- 
cites that  it  is  executed  as  security  for  the  payment  of  a 
promissory  note  by  Silas  Fagan  and  Andrew  Ilenson,  chairman 
and  secretary,  respectively,  of  the  trustees.  Instead  of  affixing 
the  corporate  seal,  the  chainnan  and  secretary  affixed  their  own 
seals,  expressly  declaring  that  they  do  so.  Of  course,  we  do 
not  mean  to  say  that  if  in  tlie  hody  of  the  mortgage  the  corpo 
ration  appeared  to  be  the  grantor,  the  fact  that  the  persons  after 
subscribing  their  names  used  their  own  seals,  or  omitted  tj 
use  any  seal  whatever,  would  prevent  the  instrument  from  being 
the  deed  of  the  coiiwration,  it  not  appearing  that  the  corpora- 
tion was  required  to  attest  its  action  under  seal  (Section  1963 
of  the  Fifth  Division,  General  Laws,  Compiled  Statutes  of 
18S7).  Xor  do  we  hold  that  as  1>etween  Shackleton  and  the 
coq)oration  and  persons  having  notice  of  the  facts,  the  mortgage 
might  not  be  upheld  in  equity  upon  proof  being  made  that  Fa- 
gan and  Henson  were  duly  authorized  to  act  for  the  cor]X)ra- 
tion ;  but  this  consideration  has  no  weight  with  resjXKjt  to  Kem- 
per. U]X)n  its  fac^  the  mortgage  to  Shackleton  was  the  act  of 
persons  other  than  the  corporation  which  made  the  mortgage 
to  Kemper;  the  record  of  the  Shackleton  mortgage  could  not 
constitute  notice,  for  the  design  and  purpose  of  the  recording 
acts  are  to  give  notice  that  the  owner,  general  or  special,  of  the 
property  has  conveyed  or  incumbered  it.  The  record  is  notice 
to  purchasers  from  or  under  the  same  grantor,  and  an  instru- 
ment executed  by  a  stranger  to  the  title  whose  authority  does 
not  appear  of  record,  is  not  within  the  pur\-iew  of  the  acts. 
This  seems  clear.     (Ilagai'  v.  Sped,  52  Cal.  579 ;  Wade  on  the 
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Law  of  Notice,  Sec.  205;  Devlin  on  Deeds,  Sec.  713.)  The 
prima  facie  presumption  is  that  the  note  and  mortgage  in  ques- 
tion were  the  acts  of  the  trustees,  or  of  Fagan  and  Henson,  and 
not  of  the  corporation ;  in  order  to  rebut  the  presumption  evi- 
dence would  bo  required.  As  being  more  or  less  pertinent  and 
as  supiwrting  this  conclusion  we  cite :  Taft  v.  Brewster,  9  Johns. 
(X.  Y.)  834,  0  Am.  Dw.  280;  Klopp  v.  Moore,  6  Kan.  27; 
FuUan  v.  West  Brook-field,  i)  Allen  (^[ass.)  1;  Stinch field 
v.  Little,  1  Mo.  231, 10  Am.  Dec.  (55 ;  Brinley  v.  2Iann,  2  Cush. 
(Mass.)  337,  4-S  Am.  Dw.  (HU) ;  Hatch  v.  Barr,  1  Ohio,  390; 
(liamherlaifi  v.  Pacific  Woolgrowiu/j  Co,,  54  Cal.  103;  Rich- 
ardson  v.  Scot  River  IT.  d*  M.  Co,,  22  Cal.  150;  Sees.  5015- 
5107,  Thompson  on  Corporations.  Since  the  mortgage^  to 
Shackleton  was  not  upon  its  face  the  deed  of  the  cor|K>rati()n 
whicli  grantcnl  to  Kem])er,  its  inscription  niK>n  the  c^mnty  rec- 
ords was  without  efficacy  as  notice  to  Kemper,  the  holder  of 
the  prior  mortgage,  of  any  lien  u}K)n  the  land  embraced  therein, 
and  hence  did  not  charge  him  with  the  duty  of  making  Shackle- 
t(m  a  party  defendant  in  the  action  to  foreclose  tlie  prior  mort- 
gage. It  n(V(^sarily  r(»«ults  that  tlie  judgment  rendered  in  the 
action  of  Kemper  against  the  Allen  ( 'liapel  African  Methodist 
Episcopal  (^lurch  is  conclusive  against  Shackleton. 

The  judgment  and  the  order  denying  a  new  trial  are  af- 
firmed. 

Affirmed, 
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M0XTA:N^A    ore    purchasing    CO.,    Appellant,    i;. 
BUTTE  &  BOSTON  CONSOLIDATED  MIN- 
ING CO.  ET  AL.,  Respondents. 


Hi/jhway  — 
Evidence— 


(No.  1,318.) 
(Submitted  April  16,  1901.    Decided  June  2 

Prescri'ption  —  Limitations  — 
-Discretion, 


1,  1901.) 

Injunction 


1.  I'laintlff  for  several  yearn  had  hauled  the  ore  from  its  mine  across  de- 
fendant's land  to  a  public  highway.  The  public  had  traveled  across  the 
land  where  they  chose  since  1887,  but  the  particular  road  since  traveled 
by  plaintiff  was  constructed  by  persons  hauling  its  ores  under  contract 
in  1808.  Held,  that  plaintiff  had  not  acquired  a  prescriptive  right  to  such 
road  under  Compiled  Statutes  of  1887,  Dlv.  I,  Sec.  29,  fixing  a  limitation 
of  five  years  for  actions  to  recover  real  property,  when  the  Code  of  Civil 
Procedure  took  effect,  July  1.  1895,  which,  in  Section  483,  prescribes  a 
limitation  of  ten  years,  since  such  right  over  unindosed  land  cannot  be 
acquired  until  the  travel  has  been  confined  to  a  particular  way  for  the 
length  of  time  prescribed  by  such  statutes. 

2.  Where,  on  an  application  for  an  injunction  pendente  lite  to  restrain  de- 
fendants from  obstructing  a  private  road  which  plaintiff  claims  by  pre- 
scription, the  evidence  Is  conflicting,  the  finding  of  the  trial  court  that 
such  right  has  not  been  acquired,  and  order  denying  an  injunction,  should 
be  affirmed. 

3.  Tnder  Political  Code,  Sec.  L»<;00.  providing  that  roads  laid  out  or  erected 
by  others  than  the  public,  dedicated  or  abandoned  to  the  public,  are  public 
highways,  such  dedication  or  abandonment  is  not  shown  by  mere  user 
until  the  period  of  limitations  of  actions  to  recover  real  property  has 
elapsed. 

4.  Where,  on  an  application  for  injunction  to  restrain  the  obstruction  of  a 
road,  the  trial  court  admitted  Irrelevant  evidence,  its  order  should  not  be 
reversed  on  that  ground,  If  there  was  sufficient  competent  evidence  to 
sustain  its  findings,  since  it  will  be  presumed  that  its  decision  was  based 
on  such  competent  evidence. 

Appeal  from  Distiirct  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 

Action  by  tlie  Montana  Ore  Purchasing  Company  against 
the  Butte  k  Boston  Consolidated  Mining  Company  and  others. 
From  an  order  refusing  a  preliminarv'  injunction,  plaintiff 
appeals.    Affinned. 

Messrs.  McIIatton  £  Cotter  and  Messrs.  Clayberg  <£-  Corhett, 
for  Api)ellant. 
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Messrs.  Forbid  cC  Evans,  for  Respondents. 


428  M.  O.  P.  Co.  ^^  B.  &  B.  C.  M.  Co.     [June  T.'Ol 

MR.  CHIEF  JUSTK^E  BRANTLY  delivered  the  apinion 
of  the  Court. 

This  action  was  instituted  by  the  plaintiff  for  the  purpose 
of  obtaining  a  perpetual  injunction  restraining  the  defendants 
from  obstructing  a  certain  way  or  i*oad  used  by  plaintiff  in 
hauling  lunil)er  and  otlier  sup])lies  to  its  mines  and  in  convey- 
ing the  ores  extracted  therefrom  to  itxS  sjnelter.  The  smelter 
is  situated  near  Meaden'ille,  in  Silver  Bow  county,  northeast 
of  Butte.  The  public  highway  leading  from  Butte  to  Meader- 
ville  runs  first  east  from  Butte,  and  then  north,  passing  imme- 
diatelv  to  the  west  of  the  smelter.  A  short  distance  to  the  south 
of  the  smelter  the  road  in  controversy  leaves  this  highway,  and 
leads  off  in  a  northwesterly  direction,  passing  over  the  Xever 
Despair,  ^lichael  Devitt  and  other  patented  mining  claims 
belonging  to  the  defendant  Butte  &  Boston  Consolidated  Min- 
ing (^ompany,  to  the  Rarus  and  Johnstown  mines,  which  belong 
to  the  plaintiff.  The  Michael  Devitt  claim  lies  in  an  easterly 
and  westerly  direction  contiguous  to  and  west  of  the  Xever 
Despair  claim,  and  the  road  in  question,  entering  upon  the  for- 
mer claim  near  the  southeast  comer,  passes  diagonally  over  it 
towards  the  northwest.  At  the  time  this  suit  was  brought,  the 
defendant  corporation,  through  the  other  defendants,  its  officers 
and  agents,  was  engaged  near  the  southeast  corner  of  the  Mich- 
ael Devitt  claim  in  making  excavations  for  the  foundations  of 
a  boiler  house  and  ore  l)ins,  which  it  intended  to  use  in  hoisting 
and  storing  ore  from  a  shaft  sunk  on  the  Xever  Despair  claim, 
a  short  distance  to  the  east.  The  complaint  alleges  that  these 
operations  of  the  defendants  had  seriously  ol>structed  the  road, 
and  deprived  the  plaintiff  of  a  free  passage  over  it;  that  the 
said  road  had  for  manv  vears  been  used  and  traveled  bv  the 

t'  I  c 

public  generally  with  the  knowledge  and  acquiescence  of  the 
defendant  corporation  and  its  predecessors,  and  in  common  with 
them ;  that  the  same  is  a  public  highway  by  prescriptive  use ; 
and  that  the  obstructions  created  bv  the  defendants  would  re- 
suit  in  sj)ecial  damage  to  plaintiff,  in  that  they  cut  off  all  access 


25  Mont]        M.  O.  P.  Co.  r.  B.  k  B.  (\  M.  Co.  429 

to  its  niinos,  and  necessitate  a  complete  suspension  of  its  oper- 
ations. The  plaintiff  also  alleges  that  it  has  a  special  easement 
in  the  said  way  by  prescriptive  use  by  itself  and  its  prede- 
cessors. 

The  defendants  admit  that  their  operations  interfere  with 
free  passage  over  the  road,  but  deny  that  the  road  is  a  public 
highway  by  prescriptive  use  or  otherwise,  or  that  plaintiff  has 
a  special  right  or  easement  therein.  Upon  the  filing  of  the  com- 
plaint the  district  court  made  an  order  to  show  cause  why  an 
injunction  ad  litem  should  not  issue.  Upon  a  hearing  the  order 
was  discharged,  and  the  injunction  denied.  Tlio  plaintiff  has 
appealed. 

1.  The  i)rincipal  question  presented  to  this  court  is  whether 
the  district  court  abused  its  discretion  in  refusing  to  issue  the 
injunction  as  praywl.     We  do  not  think  it  did. 

Plaintiff  did  not  claim,  nor  did  it  make  any  effort  to  show, 
that  the  authorities  of  Silver  Bow  county  had  ever  attcmpte<l 
to  establish  by  the  ordinary  legal  proceeding's,  or  to  assume 
control  over,  the  road  in  controversy,  or  that  plaintiff  had  ever 
secured  a  right  of  way  therein  under  the  provisions  of  the  stat- 
ute regulating  the  ])rocurement  of  access  by  private  rojids  1o 
mines  and  mining  claims.  (Compiled  Statutes  1887,  Fiftli 
Division,  Sees.  140()-ir)07;  Political  Code,  Sees.  :U)30-:]()41.) 
Its  effort  was  directed  altogether  to  an  attempt  to  show  adverse 
user  by  the  public  for  the  period  prescribed  by  law  as  sufficient 
to  bar  a  recovery  of  the  land  occupied  by  the  road,  and,  in  case 
the  evidence  fell  short  of  establishing  this,  to  show  that  the  user 
by  plaintiff  had  l>een  exclusive  and  adverse  for  this  period;  so 
as  to  establish  the  right  to  such  a  private  way  as  is  provided  for 
under  the  sections  of  the  statute  cited,  and  thus  to  bring  the 
case  within  the  principle  of  State  v.  Aiwliard,  22  Mont.  14, 
55  Pac.  301.  Under  the  law  as  declared  in  that  case,  a  high- 
way by  i)rescription  exists  only  where  the  general  ]niblic  has 
usoil  the  way  without  sul)stantial  intemiption  for  the  period 
of  time  fixed  by  tlie  statutes  of  limitation  applicable  to  lands. 
By  analog;^',  and  of  ne<^essity,  the  same  rule  applies  to  private 
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ways  provided  for  under  tho  statutes  cited.  Prior  to  July  1, 
1895,  when  the  present  Code  went  into  eflFect,  the  limitation 
fixed  by  law  was  five  years.  (Comp.  St  1887,  First  Division, 
Sec.  29.)  Under  tlie  new  Code  the  limitation  was  changed  to 
ten  ye»ars.  (Code  Civ.  Proc.  Sec.  483.)  Tho  new  limitation 
was  also  made  to  ai)ply  to  all  causes  of  action  not  already  barrel 
under  the  old  law,  tlie  same  as  if  they  had  arisen  after  the  Code 
wont  into  effect,  except  that  the  time  already  elapsed  should  be 
counted  as.  a  part  of  the  limitation  under  the  Code.  (Code  of 
Civil  Procedure,  Sees.  3455,  345(),-3482 ;  Guiiermanv.  Wishon, 
21  Mont.  45S,  54  Pac.  5()();  Shenn<i}i.  v.  Xasoii,  25  Mont.  2SH, 
04  Pac.  708.)  Tliis  suit  was  brought  on  April  29,  1898.  Under 
tho  rule  established  by  tlio  Code,  if  the  limitation  had  expired 
on  July  1,  1895,  plaintiff's  rights  were  not  affected  by  the 
Code  provision;  but,  if  the  limitation  had  not  then  expired, 
the  new  limitation  applies,  and  the  time  already  elapsed  on 
July  1,  1895,  should  be  countod  as  a  part  of  the  ten-year  limi- 
tation. The  plaintiff's  evidence  tended  to  show  that  there  had 
been  a  considerable  amount  of  travel  over  the  Michael  Devitt 
and  the  adjoining  claims,  beginning  as  early  as  1887  or  1888, 
from  the  neighborhood  of  the  smelting  works,  and  from  along 
the  line  of  the  Meaderville  road  in  the  direction  of  plaintiff's 
mines,  and  thence  towards  the  northwest  to  other  mines  and  to 
the  village  of  Walkervillo,  and  that  there  had  existed  from  thai 
time  a  well-defined  way  for  teams.  It  is  thus  seen  that  this 
evidence  tended  to  c  stablish  a  highway  by  prescription.  On  the 
other  hand,  iKAvever,  defendants  submitted  evidence  tending 
to  show  that  the  whole  country  in  that  neighborhood  was  open 
and  uninclosed;  that  people  generally  traveled  over  it  in  any 
direction  they  chose ;  that  no  well-defined  track  or  way  existed 
anywhere  in  the  neighborhood  of  the  road  in  question  until 
the  summer  of  1893,  when  parties  who  had  made  a  contract 
with  plaintiff  to  haul  ore  from  its  mines  to  its  smelter  coii- 
structeil  the  road  for  their  own  convenience,  without  aid  or 
direction  from  plaintiff.  The  evidence  thus 'presented  a  sharp 
conflict,  and  it  is  apparent  that  the  district  court  found  in  favor 
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of  defendants'  contention.  Upon  this  theory  of  the  case  the 
contention  that  the  road  is  either  a  public  or  privato  way  by 
prescriptive  use  cannot  be  sustained;  for,  if  the  way  did  not 
become  fixed  and  defined  until  1893, — and  we  cannot  say  that 
the  district  court  was  wrong  in  finding  this  to  be  the  fact, — 
th^  new  limitation  must  be  applied,  and  the  plaintiff's  conten- 
tion fails.  For  we  understand  the  rule  to  be  that,  where  the 
claim  is  founded  upon  use  only,  without  a\W  of  title,  it  must 
apjx^ar  that  the  use  has  been  confined  to  the  particular  way 
for  the  full  time  of  the  prescribed  limitation.  (State  v.  Auch- 
ard,  supra,)  Travel  by  the  public  generally  over  uninclosed 
land,  but  not  confined  to  any  particular  way,  will  not  inaugii- 
rate  such  an  adverse  claim  as  wdll  presently  ripen  into  a  right 
which  may  be  asserted  against  the  owner.  (State  v.  Auchard, 
supra;  Elliott  on  Koads  and  Streets  (2d  Ed.)  Sec.  175.)  The 
evidence  being  in  conflict,  and  the  finding  of  the  district  court 
thereon  not  appearing  to  be  the  result  of  an  unwise  exercise  of 
discretion,  this  court  w411  not  interfere.  That  court  saw  and 
heard  the  witnesses,  and  we  would  not  be  justified  in  saying 
that  it  was  an  abuse  of  discretion  to  give  credit  to  those  who 
testified  in  behalf  of  defendants. 

Upon  the  whole  case  the  defendants  made  a  reasonable  show- 
ing that  the  plaintiff's  claims  are  unfounded  in  fact,  and,  under 
the  rule  heretofore  declared  by  this  court  in  similar  cases, 
the  order  will  not  be  reversed  on  the  ground  that  the  trial  court 
might  have  entertained  a  different  view.  (Parrot  Silver  & 
Copper  Co,  v.  Ileinze,  25  Mont.  139,  64  Pac.  326,  and  cases 
cited. ) 

Counsel  ai'gne  that,  as  it  appears  from  the  evidence  that  the 
road  in  controversy  had  l)een  in  use  for  more  than  five  years 
at  the  time  of  its  obstruction,  it  is  a  public  highway  within  the 
meaning  of  Section  2600  of  the  Political  Code.  This  section 
was  construed  in  State  v.  Aucliard,  supra,  as  "di  remedial  stat- 
ute, curing  irregularities,  but  not  supplying  jurisdiction,  w^here 
none  was  acquired,  in  the  creation  of  the  roads,  and  as  recog- 
nizing the  existence  of  high\vays  by  prescription  when  they  had 
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been  used  or  traveled  by  tlio  people  generally  for  the  period 
named  in  tJie  statutes  of  limitation."  It  is  not  susceptible  of 
the  construction  contended  for  by  the  plaintiff. 

2.  The  court  admitted,  over  the  objection  of  the  plaintiff, 
'  evidence  tending  to  show  the  character  of  the  buildings  which 
the  defendants  were  engaged  in  erecting,  and  the  amount  in- 
tended to  be  expended  thereon.  Counsel  for  appellant  contend 
that  this  evidence  was  irrelevant  and  immaterial,  and  thai 
the  action  of  the  trial  court  in  admitting  it  was  prejudicial. 
We  are  not  prepared  to  say  that  the  evidence  was  not  properly 
admitted,  but,  conceding  that  plaintiff's  position  is  correct,  we 
think  the  error  without  prejudice.  Presumably  the  trial  court 
based  its  findings  upon  such  of  the  evidence  before  it  as  was 
competent,  excluding  from  consideration  such  as  had  no  weight 
or  rele\^ancy.  The  other  evidence  in  the  record,  the  competency 
of  which  is  unquestioneil,  was  sufficient  to  justify  the  findings, 
and  the  order  will  not,  therefore,  l)e  reversed.  (Merclianis^ 
Nan  Bank  v.  Greenhood,  10  Mont.  395,  41  Pac.  250,  851. ;^j 
The  order  is  affinned. 


WITHERS,  Respondent^  t\  KEMPER  et  al..  Appellants. 

(No.  1,331.) 
(Submitted  May  13,  1901.     Decided  June  24,  1901.) 

Evidence — Appeal — Review  on  Appeal  from  Judgment  Siatc' 
ment  on  Motion  for  New  Trial — Bill  of  Exceptions — Pre- 
sumption — Errors  of  Law. 

1.  In  a  suit  to  foreclose  a  mortgage,  It  was  proper  to  refuse  to  strike  out 
the  testimony  of  the  plaintiff  at  the  close  thereof  on  the  ground  that  her 
testimony  was  Incompetent,  Immaterial  and  irrelevant,  in  that  she  had 
failed  to  produce,  or  account  for  the  nonproductlon  of.  the  note  on  which 
the  action  was  based ;  plaintiff's  testimony  being  not  only  as  to  a  search 
for  the  note,  but  as  to  circumstances  tending  to  support  her  allegation 
that  the  note  had  not  been  paid;  and,  as  the  testimony  for  plaintiff  was 
not  all  in,  the  court  had  no  knowledge  but  that  further  evidence  might  be- 
introduced,  showing  a  search. 
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2.  Code  of  ClvU  Procedure,  See.  1736,  enacts  that  any  statement  used  on  a 
motion  for  new  trial  may  be  used  on  appeal  from  a  final  judgment,  equally 
as  upon  appeal  from  the  order  granting  or  refusing  a  new  trial.  7/c/d, 
that  a  statement  on  a  motion  for  a  new  trial  cannot  render  the  question 
whether  or  not  the  evidence  was  of  sufficient  weight  to  sustain  the  de- 
cision of  the  court  or  the  verdict  of  the  jury  reviewable  on  appeal  from 
the  judgment,  since  such  question  could  only  be  reviewed  on  appeal  from 
an  order  grunting  or  denying  a  motion  for  a  new  trial. 

3.  A  bill  of  exceptions  can  raise  only  errors  of  the  court  in  its  rulings  upon 
points   of  law. 

4.  It  is  presumed  on  appeal  from  a  judgment  that  the  court  has  passed  upon 
all  the  points  raised  by  the  bill  of  exceptions. 

5.  To  attack  a  Judgment  as  not  supported  by  the  findings  is  to  raise  a  ques- 
tion of  law. 

6.  To  attack  a  decision  on  the  ground  that  there  was  a  total  failure  of  any 
evidence  is  to  raise  a  point  of  law. 

7.  Under  Code  of  Civil  Procedure,  Sec.  1736,  on  an  appeal  from  the  Judg- 
ment the  court  cannot  consider  any  questions  raised  in  the  statement 
on  motion  for  a  new  trial  which  it  could  not  consider  on  a  bill  of  ex- 
ceptions regularly  in  the  record  on  appeal  from  the  Judgment. 


Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 

Suit  by  ilollio  Withers  ag'aiiist  S.  V.  Kemper  and  other^t. 
From  a  decrcx?  in  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Mr,  E,  B.  llawell,  for  Apjxillants. 

Testimony  concerning  loss  of  papere  is  immaterial  until  it 
is  first  shown  that  the  paper  in  controversy  was  among  tlieivi. 
To  prove  the  loss  of  any  document  it  is  first  necessary  to  prove 
its  previous  existejice.  (Jones  on  Evidence,  Sec.  211 ;  Weath- 
erhead  v.  BasJcerville,  11  How.  329 ;  Oliver  v.  Persons,  76 
Am.  Dec.  657.)  The  admission  of  the  answer  of  the  original 
makins:  of  the  note  is  by  no  means  an  admission  of  its  existence 
subsequent  to  the  date  when  the  answer  alleges  it  was  paid. 
"The  law  does  not  presume  nonpayment  of  a  note  when  due, 
but  payment,  unless  the  note  is  produccnl  or  other  evidence 
repelling  the  presumi)tion  of  law  when  tlio  note  cannot  1k^  pro- 
duced." {George  v.  Jjudlow,  ()6  Mich.  176;  Bassett  v.  Ifatha- 
ivay,  9  Mich.  28.)     A  judgment  of  foreclosure  shouhl  only  1*0 
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rendered  upon  the  request  of  the  holder  of  the  note,  and  upon 
liis  either  producing  it  or  accounting  for  its  nonproduction  b\ 
clear  and  conclusive  proof.  (Jones  on  Mortgages,  Sec.  130S 
(Fourth  Edition)  ;  George  v.  Liidlow,  B6  Mich.  176,  33  X.  W. 
Rep.  171 ;  Young  v.  McKee,  13  Mich.  552 ;  Hungerford  v. 
SmWh  34  Mich.  300;  Mickle  v.  Maxfield,  42  Mich.  310;  Vau- 
aukeii  V.  Hornheck,  14  X.  J.  L.  178;  Bergen,  v.  Urbahn,  S3 
X.  Y.  49.) 

Messrs,  McIIaiion  &  Cotter,  for  Respondent. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
Court. 

This  case  is  before  this  court  on  appeal  from  the  judgment, 
the  appeal  from  the  order  denying  a  new  trial  having  been 
dismissed. 

The  plaintiff  sued  the  defendant  S.  V.  Kemper,  his  wife, 
and  one  other, — a  grantee  of  said  Kemper, — in  foreclosure  of 
a  mortgage  on  certain  real  estate ;  the  note  secured  by  the  mort- 
gage being  a  negotiable  instrument,  and  having  fallen  due  on 
May  28,  1891,  in  this  state. 

The  defendants  admit  all  the  allegations  of  the  complaint, 
excei)t  tliat  it  is  denied  that  there  is  anything  unpaid  on 
the  note;  the  answer  alleging  payment  of  the  full  sum  of  the 
face  and  interest  of  said  note  as  having  been  made  by  Kemper 
on  the  day  of  the  maturity  thereof.  The  court  below,  on  motioa 
of  j)laintiff,  lield  that  the  burden  of  proof  was  upon  the  defend- 
ants to  show  i>ayment.  The  note  and  the  mortgage — ^the  latter 
being  duly  recorded — were  not  produced  upon  the  trial;  but 
the  plaintiff  intro<luced  evidence  tending  to  show  that  search 
had  been  made  for  the  instnnnentw,  and  that  thev  were  lost 
Xo  reference  was  made  in  the  pleadings  to  the  inability  of  the 
plaintiff  to  produce  the  note  or  mortgage,  and  no  demand  was 
made  by  defendant  Kemi)er  that  ho  Ire  indemnified  against  any 
lawful  claim  thereon. 

The  appellants,  in  their  brief,  rely  upon  fifteen  assignments 
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of  error.  The  first  and  second  of  the  alleged  errors  are  as  t>o 
admission  of  testimony,  and  are,  in  our  opinion,  without  merit. 
The  fifth,  sixth,  seventh,  eigth,  ninth  and  tenth  charge  error 
in  instructions ;  and,  without  passing  upon  the  question  whether 
or  not  material  error  in  instructions  to  a  jur}'  in  an  equity  case 
is  ground  for  reversal,  when  the  court  adopts  material  findings 
of  the  jury  which  were  influenced  by  such  instnictions,  it  is 
sufficient  to  say  that  the  only  error  w^hich  appears  in  the  charge 
to  the  jurv',  in  the  parts  complained  of,  pertains  to  the  question 
of  agency  of  the  liusl>and  of  the  plaintiff,  and  his  power  to 
receive  the  money  in  payment  of  the  note  a;id  to  discharge  the 
debtor,  which  question  it  is  not  necessary  to  consider  at  all  in 
this  case,  for  the  reason  that  the  court  found  and  set  out  in  the 
decree  that  the  money  due  on  the  note  liad  not  been  paid  to  the 
husband  at  all;  the  defendant  Kemper  having  claimed,  as  his 
sole  defense,  that  he  had  paid  the  money  to  the  husband. 

Assignment  No.  3,  to-wit,  that  "the  court  erred  in  refusing 
to  strike  out  the  testimony  of  Mollie  Withers,  the  plaintiff, 
at  the  close  thereof,  for  the  reason  that  said  testimony  was  in- 
competent, immaterial  and  irrelevant,  in  this:  that  the  plain- 
tiff wholly  failed  to  produce,  or  to  account  for  the  nonproduc- 
tion  of,  the  note  upon  w^hich  said  action  was  brought," — is  not 
maintainable,  for  the  reason  that  the  testimony  of  the  plaintiff 
was  not  only  as  to  search  for  the  note,  but  as  to  circumstances 
tending  to  support  her  averment  that  the  note  was  not  paid  at 
all ;  and  for  the  further  reasooi  that,  at  the  time  of  the  court's 
refusal  to  strike  out  the  said  te^stimony  of  the  plaintiff,  the 
testimony  of  the  witnesses  for  the  plaintiff  was  not  all  in.  The 
court  had  no  knowledge  at  tlie  time  that  material  and  further 
evidence  might  Tiot  Ik?  introduced  by  the  plaintiff,  showing  that 
^lie  had  made  necessary  and  diligent  search  for  the  instruments 
bv  her'  claimed  to  be  lost.  The  motion  to  strike  out  the  testi- 
mony,  so  far  as  it  pertains  to  the  search  for  the  instruments, 
was  not  renewed  aft-er  the  evidence  for  the  plaintiff  was  ajl  in. 
It  would  be  bettor  practice,  in  a  proper  case,  to  move  the  court 
for  judgment  for  want  of  sufficient  evidence,  than  to  move  'o 
strike  out  what  evidence  was  introduced. 


436  Withers  v.  Kemper.  [June  T/01 

Artsigiimeiit  Xo.  4  refers  to  the  matter  of  agency,  which  has 
ill  ready  been  considered  in  this  o])inion. 

Assignment  Xo.  11,  to  tlie  effwt  that  the  court  erre<l  in  allow- 
ing a  general  verdict  to  he  rendere<l  l>y  the  jury  in  the  acti<in, 
(»n  the  ground  that  said  action  was  ecputable  in  its  nature,  can- 
not be  sustaineil,  as  it  doe«  not  appear  that  there  was  anything 
prejudicial  in  the  jurv's  action  in  having  unnecessarily  reii- 
dereil  a  general  verdict. 

Assigiunent  Xo.  12  is  as  follows:  **Th(»  court  erred  in  over- 
ruling defendants'  motion  to  reject  the  findings  and  verdict  <.f 
the  jury,  and  to  render  judgment  for  defendants  notwithstand- 
ing such  findings  and  verdict,  for  the  reason  that  there  Avas  no 
evidence  j)roduced  at  the  trial  (f  said  cause  to  sustain  sai«l 
findings  and  verdict,  or  either  of  them,  and  that  the  same  are 
contrary  to  the  evidence;''  and  assignment  Xo.  113  reads:  "The 
court  erred  in  sustaining  the  ])laintift'\s  motion  to  adopt  tlu* 
findings  and  verdict  of  the  jury,  and  to  order  judgment  en- 
tered in  favor  of  the  ])laintift'  and  against  the  defendants  for 
th(»  anu.unt  found  in  said  verdict,  for  the  reason  that  the  evi- 
dence* conchisively  shows  that  the  note  and  mortgage  upon  which 
said  action  was  brought  were  ])aid  by  defendant  S.  V.  Kem])cr 
at  their  maturitv,  and  that  at  the  commencement  of  this  action 
tliere  was  nothing  due  the  ])laintifl^  therc^)n,  and  for  the  further 
r(\ison  that  there  is  no  evidence  to  sustain  the  said  findings  and 
verdict,  and  that  the  same  are  contrary  to  the  evidence.''  U)>im 
a])peal  from  the  judgment  alone,  the  court  cannot  consider  the 
question  whether  or  not  the  evidence  is  of  sufficient  weight  to 
.^^ustain  the  decision  (f  the  court  or  the  verdict  of  the  jury,  as 
that  is  a  matter  which  can  be  considered  only  upon  an  appeal 
from  an  order  granting  or  denying  a  motion  for  a  new  trial, 
when  duly  assigned  as  one  of  the  gi'ounds  of  motion  for  such 
new  trial.  There  is  conflicting  evidence  upon  the  material  find- 
ings, and  this  is  not  a  case  in  which  there  is  not  any  evidence 
at  all  tending  to  sustain  the  verdict  or  the  decision  of  the  court. 
Uiider  the  ]>rovisions  of  Section  1730  of  the  Code  of  Civil 
Procedure,  '^auy  statement  used  on  motion  for  a  new  trial  may 
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1hi  used  on  ap|)eal  from  a  final  judgiuent  tHjually  as  n]M;n  aj)- 
peal  from  the  ord(T  cfrantin^*  (jr  refusing:  a  new  trial."  The 
question  as  to  the  extent  to  whieh  the  statement  will  sup]>ly 
the  plaee  of  a  hill  of  exeejitions  has  not  heen  (letermine<l  in  this 
htati  :  hut,  on  authority  (Carj.cnlrr  w  Williamson.,  25  Cal.  158) 
i.nd  reason,  we  helieve  and  hold  that  the  statement  ean  Ix*  used 
in  ])lace  of  a  hill  of  exeepticns  in  the  judgment  vM  only  for 
the  ]mr])ose«  for  whieli  sueh  hill  of  exe(])tions  eould  he  used 
if  the  appeal  frnm  the  jud<^uent  were  hrought  uj)  on  a  hill  of 
exee])tions  eontained  in  the  judgnnent  roll.  The  language  of 
the  section  referred  to  is  not,  in  our  opinion,  intended  to  enlarge 
the  scope  of  a  hill  of  exceptions  on  appeal  from  a  judgment. 
On  appeal  from  the  judgment  the  court  cannot  consider  any 
(piestions  raised  in  the  statement  on  motion  for  a  new  trial 
which  it  c(.uld  not  consider  on  a  hill  of  exceptions  regularly  in 
the  record  on  a])])eal  from  such  judgment.  It  was  attempted 
in  this  cane  to  use  the  statement  in  sup])()rt  of  the  contention 
that  the  evidence  does  not  suj)port  the  dc^'ision  of  the  court  find- 
ing for  the  plaintiff.  A  hill  of  exceptions  can  raise  only  errors 
if  the  ccmrt.  in  it.s  rulings  uj^on  points  of  law.  It  is  presumed 
on  a]>])eal  from  a  judgment  that  the  court  has  ])assed  ujxyn  all 
the  ])oints  raiswl  hy  the  hill  of  exceptions.  Before  the  court 
Ci>uld  err  in  ruling  upon  the  weight  of  the  evidence  to  support 
a  decision  in  favor  of  the  plaintiff,  it  would  l)e  necessary  for 
the  question  to  he  raise<l  Ix'fore  the  court.  To  hold  that  on  ap- 
peal from  the  judgment  such  a  question  could  he  raised  would 
he  to  enlarge  the  nund)er  of  questicms  which,  under  the  law  in 
this  state,  can  l)e  considered  cm  ap]>eal  from  the  judgment. 

To  attack  a  judgmc^it  of  the  court  as  not  su])porte<l  hy  tho 
findings  is  to  raise  a  question  of  law.  To  attack  a  decision  of 
the  court  on  the  ground  that  there  was  a  total  failure  of  any 
<'vidence  is  to  raise  a  j)(>int  of  law.  But^  in  order  to  hring  quco- 
tions  of  the  weight  of  evidence  l)efore  this  court  c.n  api)eal,  there 
must  have  heen  a  hearing  on  motion  for  a  new  trial,  and  an 
a])i)eal  from  the  order  granting  or  refusing  the  same.  (All port 
\.  Kelley,  2  Mont.  3415;  Lanfcy  v.  t>edman,  I]  ilont.  472;  Chu- 
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masero  v.  Vial,  3  Mont  376 ;  Broadwater  v.  Richards,  4  Monr. 
78,  2  Pac.  544,  546 ;  Princeton  Min,  Ca.  v.  First  Nat.  Bank, 
7  Mont  530,  19  Pac.  210;  Lloyd  v.  Svllivaih  9  Mont  589,  24 
Pac.  217;  Emerson  v.  Eldorado  Ditch  Co.,  18  Mont  247,  44 
Pac.  969.) 

Assignment  Xo.  14,  alleging  that  the  court  erred  in  oyei> 
ruling  the  defendants'  motion  for  a  new  trial,  of  course,  cannot 
be  considered  on  this  appeal. 

Assignment  Xo.  15  is  to  the  effect  that  the  court  erred  in 
rendering  judgment  in  favor  of  the  plaintiff  and  against  the 
defendants,  and  has  lKX>n  sufficiently  covered  in  this  opinion. 

Although  this  case  has  l)een  treat^xl  bv  counsel  as  an  equity 
case,  still  it  has  l)e(Mi  suggest^nl  that,  so  far  a.s  the  suit  is  to  re- 
cover on  the  note, — a  negotiable  instnunent, — the  suit  is  in 
law,  as  well  as  to  foreclose  the  mortgage  in  cxjuity.  The  ques- 
tion, is  not  l)efore  us  to  determine,  and  we  express  no  opinion 
as  to  any  question  <jf  the  power  of  the  judge,  a^  chancellor,  to 
set  aside  findings  of  the  jury  as  to  payment  or  nonpayment  of 
the  note,  or  to  ado])t  the  same  if  they  be  found  by  the  jury 
because  of  materially  erroneous  and  prejudicial  instructions. 
The  question  is  not  before  us  in  the  case. 

We  find  no  errors  api)earing  in  the  judgment  roll,  except 
that  in  the  decree  there  are  certain  immaterial  findings.  The 
findings  of  the  ccmrt  as  contained  in  the  decree  are  sufKcient 
to  su])port  the  judgment ;  we  cannot  go  outside  of  them  on  this 
a])peal,  as  i>resented,  and  we  must  affinn  the  judgment  of  the 
court,  below. 

The  judgment  is  affirmed. 

Ajjinned. 
Motion  for  rehearing  denied  Julv  18,  1901. 
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BOUCHER,  Respondeat,  v,  BARSALOU,  Appellant. 

(No.  1,335.) 
(Submitted  May  15,  1001.     Decided  July  8,  1901.) 

Vnlairful  Detainer  —  FJeadimj  —  Inconsistency — Findings — 
Disposition  of  Cause — Quieting  Title. 

1.  A  complaint  to  recover  land  alleged  that  defendant  unlawfully  withheld 
the  same,  and  that  the  relation  of  landlord  and  tenant  existed  between 
the  parties,  which  defendant  denied,  and  alleged  that  plaintiff's  grantor 
held  the  property  as  trustee  to  secure  certain  indebtedness  due  him  from 
defendant,  and  not  as  owner,  of  which  fact  plaintiff  had  knowledge,  and 
defendant  demanded  to  be  decreed  the  owner  of  the  premises.  On  plain- 
tiff's motion  the  equitable  defense  was  tried  flrat,  resulting  In  a  finding 
that  plaintiff  had  no  knowledge  of  the  equities  existing  between  defendant 
and  plaintiff's  grantor,  and  that  the  relation  between  the  latter  parties 
was  that  of  trustee  and  cestui  que  trust,  as  alleged  by  defendant.  Held, 
that  it  was  error  to  refuse  to  dismiss  plaintiff's  complaint,  since  the  rela- 
tion of  landlord  and  tenant,  as  alleged  by  the  plaintiff,  was  inconsistent 
with  the  facts  already  found. 

2.  The  action  cannot  be  maintained  as  a  suit  to  quiet  title,  since  the  necessary 
averment  of  ownership  on  the  part  of  plaintiff  does  not  appear,  and  the 
case  was  not  tried  on  that  theory. 

Appeal  from  District  (Umrt,  t>ilver  Bow  County ;  John  Lind- 
say, Judge. 

Action  by  Frank  Boiielier  against  Joseph  Barsalou.  From 
a  jiidginont  in  favor  of  plaintiff,  defendant  appeals.     Reversed.. 

Mr.  Robert  Mc Bride,  for  Appellant. 

Messrs.  Mclfatton  cO  Cotter,  for  Re^^pondent. 

:MR.  JI^STICE  illLBURX  delivered  tlie  oi)inion  of  the 
CVmrt. 

'Jliis  cause  is  on  api)eal  from  the  judgment  entered  in  favor 
of  the  plaintiff.  The  plaintiff  filed  his  complaint  in  unlawful 
detainer,  setting  ujy  that  the  defendant  unlawfully  withheld 
form  his  possession  certain  real  estate,  and  averring  that  the- 
relation  of  landlord  and  tenant  existed  between  the  parties,  in 
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that  tlio  (lefondant  had  boon  tlio  tonant  ()f  his  fornior  landlord, 
ono  Ayotto,  tho  lattor  having  eonvoyod  said  ])roportv  for  a  f2:(K>d 
and  vahiablo  oonsidoration  and  in  foo  ainiple  to  tho  plaintiff; 
and  til  at  tho  ])laintifF  had  givon  tho  noc'essarv  notieo  to  the  de- 
fondant  to  quit  said  ])roniisos.  Tho  defendant  denied  oaoh  and 
(vorv  allocation  (f  tho  complaint,  oxoo})t  that  he  admitted  that 
lie  was  during  all  tho^  time  named  in  possession,  and  was,  an<l 
had  1)0011  for  inon*  than  ton  years  last  ]>ast^  the  owner  of  and. 
entitled  to  tho  poss(»ssion  of  said  i)ro])orty.  lie  unneoossarily, 
hut  fully,  set  out  as  affinnativo  matter  in  his  answer  an  equita- 
hlo  dofc^nso,  to-wit,  that  tho  said  Ayotto,  at  the  time  that  ho 
eonvoy(Ml  tho  said  j)roporty  to  the  plaintiif,  held  the  })roperty 
bv  do(Ml  from  him,  tho  said  defendant,  as  securitv  for  certain 
moneys  due  by  defendant  to  Ayotto;  and  that  tho  plaintiff,  at 
the  time  that  ho  took  the  title  from  Ayotto,  w^as  fully  cognizant 
of  tho  relation  existing  betwocm  Ayotte  and  defendant.  He 
further  alleged  that  tho  transfer  from  Ayotte  was  fraudulent, 
i'ud  made  in  collusion  with  Boucher  to  defraud  him,  the  defeud- 
iiiit:  and  that  all  the  iiKmev,  the  payment  of  which  was  sei»uro<.l 
l>y  the  said  deed,  had  bcn^n  ro])aid  by  defendant  to  Ayotte;  and 
that  ho  (defendant)  was  entitled  to  a  roconvoyanco  to  him  of 
said  property.  Defendant  doiiuinded,  in  his  answer,  that  plain- 
tiif take  nothing  by  tho  action,  and  that  he  (dt^fendant)  be 
d(vroo<l  to  bo  the  owner  of  the  ])romis(»s.  Tho  plaintiff,  in  his 
re})ly,  donicMl  the  affirnuitivo  allegations  of  the  answer,  and 
prayed  that  his  right  and  title  to  the  ownership  of  said  property 
be  (piioted. 

"Jlio  cause  came  on  for  trial.  I.  pon  tho  motion  of  the  plain- 
tiff, and  by  order  of  tho  court,  the  CKjuitablo  defense  was  tried 
to  tho  court  with  a  jury,  before  entering  u]>on  tlu-  case  of  ple»in- 
tifT.  Tho  inn'  made  it.s  findin2:s  adversely  to  the  defendant 
as  to  his  equitable  defense,  and  the  court  adopted  the  same,  an<l 
found,  among  other  things,  that  the  plaintiff  had  no  knowledge 
of  the  e(iuities  existing  betw^een  the  defendant  and  said  Ayotto, 
and  that  tlio  relations  botwoon  defendant  and  Avotte  w'^ro  a:? 
alleged  by  the  defendant;  thus,   in  effect,  declaring  that  tho 
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relation  of  landlord  and  tenant  had  never  existed  between 
Avotto  and  the  defendant,  or  Ix^tween  the  plaintiff  and  the 
<lefendant.  Ther(nij>on  the  eonrt  j)roeeeded  to  trv  the  original 
ease  of  the  ])laintiff  on  his  c.'.niplaint  in  unlawful  detainer  be- 
fore a  jniy,  and,  the  first  witnet^s  having  l)een  sworn  for  the 
])laintiff,  the  defendant  objec^teil  to  the  introdnction  of  any  evi- 
<!enee  on  the  jrart  of  the  plaintiff,  and  askf^d  for  a  judgment  of 
<«ismissal  upon  the  following  gnmnds:  That  '^this  action  is 
brought  under  the  lav.s  of  tlie  state  of  ^lontana  relative  to  un- 
lawful detainer  bv  a  tenant  of  real  [)ropei'tv.  The  allegations 
in  the  eoniplaint  are:  *That.  on  or  about  the  1st  day  of  Febru- 
ary, 1897,  one  Sam  Ayotte  was  the  owner  in  fee  simple  of  the 
])reniises  known  and  d(  signatetl  as  the  premises  at  No.  520  West 
Granite  street,  together  with  the  premises  in  the  rear  of  said 
number,  in  the  eity  of  Butte,  county  of  Silver  Bow,  state  of 
Montana,  together  with  the  dwelling  houses  and  appurtenances 
thereto  belonging.  That  on  said  last  mentioned  date,  and  for 
some  time  prior  thereto,  the  said  defendant,  Joseph  Barsalou,was 
in  ])o^.session  of  said  pn-mises  as  the  tenant  of  said  Sam  Ayotte, 
under  a  monthly  tenancy  of  $10  ])er  month,  ]>ayable  monthly 
in  advance.  That  on  the  20th  dav  of  Februarv,  1S97,  the  said 
Sam  Ayotte  conveyt»d  to  the  plaintiff  herein  the  ])remises  above 
describcMl,  and  said  plaintiff,  as  the  grantees  and  successor  in 
interest  of  said  Sam  Ayotte,  by  his  agent,  notifiwl  the  defendant 
of  his  having  lx>ught  and  purchased  the  said  alnwe  descril)e-d 
real  ];ro|>erty  fr<vm  said  Sam  Ayotte;  and  the  defendant  li:^rein 
was  notified  by  said  agent  of  ydaintiff  that  his  rent  thereafter 
iind  from  that  time  would  be  $12.50  per  month,  payable  monthly 
in  advance.  That  said  defendant,  after  said  notification  as 
aforesaid  by  the  agent  of  said  plaintiff,  continued  and  remained 
in  poss(^si(m  of  the  said  premises  as  the  tenant  of  said  plaintiff, 
holding  over  under  the  terms  of  the  verbal  lease  and  agreement 
nuide  by  him  with  his  former  landlord,  Sam  Ayotte,  the  grantor 
of  the  plaintiff  herein,  and  said  defendant  is  now  in  j)ossc^sinn 
of  the  said  promises,  and  still  continues  to  hold  and  occupy 
the  same.     That,  jnirsuant  to  the  terms  of  said  verbal  lease  and 
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agreement  made  by  tliis  defendant  with  said*  Sam  Ayotte,  there 
became  and  was  due  to  tlie  plaintiff,  as  the  grantee  and  suc- 
cessor in  interest  of  said  Sam  Ayotte,  and  as  the  landlord  of 
tliis  defendant,  as  rent  for  the  above  described  and  leased  house 
and  premises,  on  the  20th  day  of  February,  1897,  the  sum  of 
$12.50.' 

"The  only  claim  that  the  plaintiff  in  this  case  makes  to  be 
considered  the  landlord  of  this  defendant  is  the  claim  that  there 
was  a  verbal  lease  between  Sanmel  Ayotte  and  Joseph  Barsalon, 
whereby  Barsalon  had  agreed  to  pay  rent  to  the  said  Ayotte, 
tind  Mr.  Boucher,  as  the  successor  in  interest  of  Avotte,  claims 
to  be  the  landlord  of  said  Barsalon.  lie  does  not  claim  to  be 
the  landlcjrd  by  any  agreement  l)etween  himself  and  Barsalon. 

''Xow,  in  this  case  the  court,  has  alre-ady  found,  upon  the 
(•(piitable  issues,  that  the  relaticm  existing  l)etween  Samuel 
Ayotte  and  Josej)!!  Barsalon  at  all  tinu^s  mentione<l  in  the  coni- 
]>laint  was  the  relation  of  trustee  and  cestui  que  tnist,  and  not 
the  relation  of  landlord  and  tenant. 

''Xow,  the  CHjuitable  title  belonging  to  Barsalon  and  the  nake<l 
legal  title  to  Ayotte,  at  any  time  ])rior  to  the  time  of  the  alleged 
conveyance  of  the  i)r()])ei*ty  by  Ayotte  to  Boucher,  Mr.  Barsa- 
lon would  have  the  right  to  demand  and  compel  a  reconveyance 
(if  the  proj)erty  to  him.  Therefore  the  relation  of  landlord  and 
tenant  is  al)solntelv  inconsistent  with  the  facts  alreadv  found, 
and  th(n*efore  we  objwt  to  any  testimony  under  the  pleadings/* 
WhereuiM)n  the  court  niled  as  follows:  ''My  view  of  this  mat- 
ter is  in  accordance  with  the  contention  of  cxumsel  for  (lefen<l- 
ant,  and  that  to  pr(:<*e<Hl  with  the  trial  of  this  ease,  in  view  of 
the  findings  of  the  court,  wcmld  be  improper  and  inconsistent; 
and  the  objection  will  be  sustained,  and  the  jury  are  dis- 
charge<l.''  To  this  ruling  of  the  court  plaintiff'  excepted.  There- 
upon the  court  caused  to  be  entered  upim  the  court's  re<*ord  the 
following  order,  to-wit :  *'And  the  defendant  objecte<l  to  the 
intrcHluction  of  any  and  all  testimcmy  on  the  part  of  plaintiff, 
lind  also  moved  the  court  to  dismiss  the  action,  and  for  judgment 
for  his  costs.     Said  objection  and  said  motion  are  argued  by 
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counsel,  and  said  objection  to  the  introduction  of  any  testimony 
is  by  the  court  sustained,  to  which  ruling  counsel  for  plaintiff 
duly  excepts,  and  the  jury  are  discharged  from  further  service." 
Thereafter,  and  on  the  next  day,  the  court  made  the  foUowinii; 
order:  ^*This  day  the  motion  of  defendant  that  the  action  bo 
dismissed  and  for  judgment  for  costs,  heretofore  argued,  is 
by  the  court  overruled ;  to  which  ruling  counsel  for  defendani: 
duly  excepts."  On  the  same  day  the  court  signed  and  there  is 
filed  a  judgment  in  favor  of  the  plaintiff  and  against  the  de- 
fendant fcr  the  ownership  of  the  property  descrilx^d  in  ])lain- 
tiff's  complaint,  and  for  plaintiff's  costs  of  suit. 

The  procecnlings,  as  presented  on  the  r(x*ord,  are  anomalous, 
and  without  j)r(x*edent,  so  far  as  we  know.  It  is  apparent  from 
the  argument  used  by  the  defendant  in  his  objection  to  the  intro- 
(iuctioTi  of  evidence,  and  from  the  remarks  of  the  court  and  his 
ruling  on  the  ol)jec*tion,  that  up  to  the  time  of  the  c(mrt's  order 
sustaining  the  said  objwtion,  tlie  case  had  not  been  tried  upon 
the  tlieory  that  it  was  a  suit  to  quiet  title.  Xo where  in  the 
pleadings  of  the  ]>laintiff  is  there  any  allegaticm  of  ownershij) 
on  the  part  of  the  plaintiff.  The  ])rincipal  [>oint  save<l  in  the 
exceptions  and  treated  by  the  several  counsel  in  tlieir  briefs  is 
error  of  the  court  in  entering  the  said  judgment  for  ])laintiff. 
When  the  court  held  that  by  laches  on  the  part,  of  the  defendant 
he  could  not  maintain  his  equitable  defense,  and,  in  effec:, 
found  that  the  relation  of  Umdlord  and  tenant  did  not  exist  l)c- 
tween  tlie  plaintiff  and  the  defendant,  and  declined  to  allow  any 
evidence  to  be  introduced  on  the  part  of  the  plaintiff  in  support 
of  his  complaint,  the  duty  of  the  court  was  to  dismiss  the  action 
at  the  (*ost  of  the  plaintiff. 

Without  passing  u]Km  the  jK)int  conten(le<l  for  by  ])laintiff's 
counsel,  to- wit,  tJiat  a  suit  to  quiet  title  can  be  maintained,  tried 
aiKl  adjiuHcated  on  the  issues  raised  in  the  equita])le  deft^ise  to 
a  suit  in  unlawful  detainer,  suffice  it  t^)  say  that  the  necessary 
avennent  of  ownership  on  the  part  of  the  plaintiff  does  not  ap- 
pear in  the  pleadir<  ^ ;  and,  further,  that  the  case  was  not  tried 
upon  the  theory  t!...    it  was  in  anywise  a  cause  to  quiet  title 
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in  th(^  ])laiiitiff.  As  we  have  said  before,  the  ])roceeilinii:s  are 
imoinahms,  and  the  action  of  the  cnirt,  under  the  cireunistanc^s 
as  set  forth  in  this  opinitin,  was  error. 

The  jud<*:nu»nt  of  the  court  is  reversed,  and   the  cause  ro- 
niandtHl. 


He  versed  and  remanded. 


l{(^liearini>:  denied  July  IM,  1001. 


FEKRELL,  Appellant,  r.  EVAXS  et  al.,  Kespoxdexts. 

(No.   1,330.) 
(Submitted  April   10.  11)01.     Derided  July  ir>,  IJMll.) 

Building  and  Loan  Associatiomi — Expiratiom  of  Charier — JJn- 
inaiured  IStoek — Borrower — Applieat'wn  of  Bonus—  Credit 
'  fo  r  >S7 c;r A* — Heer  i  re  r. 

1.  Wliere,  the  chnrter  of  a  building  and  loan  company  having  expired,  the 
tiirei'tors.  as  trustees  In  winding  up  its  aHairs,  collected  from  n  borrow*»r 
interest  and  dues  <m  shares  of  stock,  on  foreclosure  of  his  mortgage  the 
sums  so  colle<ted  should   be  credited  on   the   mortgage  debt. 

2.  Plaint IfT.  a  stockholder  in  a  building  and  loan  association,  borrowed  there 
from,  giving  a  bonus.  Hefore  the  stm-k  matured  the  charter  expired.  f/rW, 
that  iilaintifT  should  be  credited  with  so  much  of  the  bonus  as  was  un- 
earned, computed  l)y  dividing  the  amoimt  of  bonus  by  the  number  of  months 
\shi<h  would  be  requiied  to  mature  the  stock,  and  multiplying  the  quotient 
by  the  number  of  months  still  to  elapse  before  such  maturitj'. 

3.  When  the  charter  of  a  building  and  loan  association  expired  before  its 
stock  maturrd.  a  borrower  should  be  credited  with  the  accrued  value  of 
his  shares  of  stock  and  the  unearned  portion  of  his  bonus,  computed  tn 
the  time  the  charter  expired.  l(^ss  his  sliare  of  expenses  of  administering 
tlu»  affairs  of  the  association. 

4.  T'nder  Civil  <*ode.  Sec.  .IHI,  constituting  the  directors  of  a  corporatiou 
dissolved  for  any  reason  trustees  to  wind  up  its  affairs,  when  tlie  directors 
of  a  building  and  loan  assocIati<m,  whose  charter  has  expired,  are  actiug 
as  such  trustees,  a  receiver  should  not  be  appointed  unless  It  appears 
that  the  party  complaining  has  been,  or  is  about  to  be.  injured  by  unwar- 
ranted  prwedure  on  the  part  of  such  trustees. 

Appeal  from   District   Court,  Mix^soula   County;  Frank  IL 
Woody,  Judge. 
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Action  bv  Van  H.  Ferrell  as^ainrit  J.  ^I.  Evans  and  others. 
From  a  jndgrnent  for  defendants  and  an  order  denying  a  new 
trial,  ]>laintiff  appeals.     Keversed. 

Statement  of  the  Case. 

The  plaintiff  bronght  this  action  against  the  defendants,  as 
tnistoes  of  the  Missoida  Bnilding  &  Loan  Association,  a  corpo- 
ration, to  obtiiin  a  judgment  requiring  them  to  cancel  upon  the 
records  of  Missoula  county  as  fully  ])aid  throe  several  mort- 
gagee executed  to  the  eori)oration  by  one  Cain  B.  Mahoney, 
plaintiff's  grantor.  Judgment  is  also  demanded  for  a. balance 
which  is  alleged  to  have  been  ])aid  by  plaintiff  and  ilalumey 
in  excess  of  the  aniount.s  secured  by  the  mortgagee.  As  inci- 
dental relief,  the  court  is  asked  to  a])])oint  a  receiver  to  take 
charge  of  the  assets  of  the  cor])orati()n  and  wind  up  its  business. 
The  answer  of  defendant's  denies  the  material  allegations  con- 
tained in  the  complaint,  and  then,  by  way  of  separate  counter- 
claims, allegc*s  a  breach  of  the  coiulitiims  of  each  of  the  mort- 
gairos,  and  (kanands  a  decree  of  foreclosure  to  enforce  tlie  pay- 
ment of  the  respective  amounts  se<nire<l  by  them. 

The  facts,  as  they  aj)])ear  from  the  evidence,  are:  On  ilay 
6,  188(5,  the  ilissoula  Building  k  Loan  Association  was  incor- 
porated under  the  provisions  of  an  act  of  the  legislative  assem- 
bly of  the  territory  of  Montana  approved  March  7,  1883,  for 
the  purpose  of  enabling  its  shareholders  tx)  erect  buildings  and 
improve  land.  The  coi']X)ration  conducted  its  business  success- 
fully and  profitably  until  May  6,  180(5,  the  date  on  which  the 
ten-years  limitation  fixed  in  its  charter  expired,  and  the  corpo- 
ration was  dissolved,  whereupon  the  defendants,  its  then  acting 
directors,  under  the  authoritv*  vested  in  them  bv  law,  assumed 
control  of  all  the  pro])erty  and  assets  belonging  to  it,  and  pro- 
ceeded to  wind  up  its  affairs.  At  various  times  after  its  organi- 
zation the  corporation  had  issued  five  different  series  of  shares 
of  the  par  value  of  $200  each,  designated  as  Series  A,  B,  C, 
D  and  E.     Of  these  the  first  two  series  had  matured  prior  to 
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May  (),  1896,  and  were  tiion  in  process  of  redemption.  The 
remaining  three  series  had  been  issued  on  June  4,  1888,  No- 
vember 3,  1890,  and  June  8,  1895,  respectively;  and  it  was 
estimated  by  tlie  directors  at  the  time  they  assumed  control,  the 
estimate  being  based  u}>on  the  time  require<l  to  mature  Series 
A  and  B,  that  eacli  of  these  series  would  have  matured  in  101 
months  from  the  dates  of  issuance,  or  in  6  and  35  months,  re- 
spectively, after  the  date  of  dissolution.  Upon  the  assumption 
of  their  duties  as  tiTist/ees,  the  directors  were  of  the  opinion 
that  they  were  emjpowered  tx)  continue  the  collection  of  dues, 
fines^  premiums  and  interest  until  tlie  maturity  of  the  outstand- 
ing shares,  and  procewled  to  do  so.  Subsequently,  however, 
they  clianged  their  views,  and  on  August  22,  1896,  issued  a 
circular  to  the  shareholders^  in  which  they  set  forth  in  detail 
the  condition  of  affairs,  and  announced  that  thereafter  no  dues 
or  fines  would  be  collected  from  nonborrowing  shareholders, 
and  that  upon  application  all  payments  made  by  such  share- 
holders after  May  6,  1896,  would  be  refunded,  but  that  bor- 
rowing shareholders  would  be  required  to  keep  up  their  monthly 
payments  as  theretofore  until  the  maturity  of  their  shares.  It 
was  also  stated  that  on  May  6,  1896,  the  shares  of  Series  C 
had  an  earned  value  of  $182.82,  of  Series  D,  $113.42,  and  of 
Series  E,  $23.62,  and  that,  as  fast  as  the  assets  could  be  turned 
into  money,  payments  \vould  be  made  to  nooiborrowing  share- 
liolders  until  thev  had  received  full  earned  value  of  their  shares 
fixed  at  these  amounts.  Thereafter  they  proceeded  upon  this 
idea  of  the  extent  of  their  powers,  collecting  dues  and  fines  from 
the  borrowing  shareholders,  imtil  their  regular  monthly  meet- 
ing in  r)eceml>er,  1896,  when,  by  resolution,  they  declared  all 
shares  of  Series  C  fully  matured,  and  thereupon  executed  re- 
leases of  all  mortgages  given  by  the  borrowing  shareholders  of 
this  series.  On  June  4,  1888,  Mahone[V'  purchased  of  the  asso- 
ciation eight  shares  of  Series  C,  and  on  November  3,  1890,  four 
shares  of  Series  I).  On  the  first  Monday  in  September,  1888, 
the  association  having  money  in  its  treasury,  under  the  pro- 
visions of  its  by-laws  offered  to  loan  $1,200  thereof  to  the  share- 
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holder  who  would  pay  the  highest  promiiim  thereon.    Mahoney 
having  offered  30i/o  per  cent,  premium,  became  the  borrower, 
and,  in  accordance  vnih  the  requirements  of  the  by-laws  of  the 
association,  execut-ed  a  bond  to  the  association  under  the  terms 
of  which  he  agreed  to  repay  the  amount  so  borrowed  on  or  be- 
fore ton  years  from  date,  unless  tlie  association  should  sooner 
terminate,  and  then  upon  sucli  termination,  with  interest  at 
the  rate  of  9  i)er  cent.  ix>r  annum  payable  monthly  on  the  first 
day  of  each  and  ever)'  month  thereafter.     He  also  agreed  to 
keep  up  the  monthly  dues  of  one  dollar  a  share  upon  six  of  the 
shares  of  Series  C  belonging  to  him  until  he  had  fully  repaid 
the  said  sum  of  $1,200,  and  to  assign  these  six  shares  to  the 
company  as  security  for  tlie  repayment  of  the  loan.     It  was 
further  provided  in  the  bond  that  the  principal  sum  mentioned 
therein,  with  interest,  should  become  immediately  due  and  pay- 
able upon  default  in  payment  of  interest,  or  if  the  taxes  due 
on  the  property  or  the  premium  upon  not  less  than  $900  of 
insurance  thereon  should  be  due  and  unpaid  for  six  months, 
cr  in  case  the  shai-es  of  stock  should  at  anv  time  be  sold  for  the 
nonpayment  of  dues  or  fines,  or  become  forfeited  to  the  asso- 
ciation for  reason.     At  tlie  same  time,  as  further  security  for 
the  repajTnent  of  the  sum  borrowed,  Mahoney  executed  to  the 
association  a  mortgage  ujx>n  the  real  estate  in  controversy.   This 
instrument  contained  tlie  same  conditions  as  those  in  the  bond, 
and  further  provided  that  all  insurance  stipulated  for  should  be 
effected  for  the  benefit  of  the  association,  and  that^  in  case  of 
default  in  this  particular  or  in  the  prompt  payment  of  taxes, 
the  association  might  advance  such  sum  or  sums  as  might  bs 
necessary  to  meet  these  charges,  and  tliat  they  should,  upon 
foreclosure,  be  deemed  secured  by  the  moartgage,  and  bear  the 
same  rate  of  interest  as  the  principal  sum  secured  thereby.   Sub- 
sequently, and  on  July  3,  1889,  a  similar  transaction  took  place 
between  Mahoney  and  the  association,  by  which,  upon  paying 
a  premium  of  21  per  cent.,  Mahoney  obtained  a  loan  of  $400, 
and  to  secure  the  same  assigned  to  the  association  the  remaining 
two  shares  of  Series  C,  and  executed  his  bond,  with  a  second 
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mortgage,  upon  tlie  property  on  the  same  terms  and  condition-> 
as  those  contained  in  the  iirst  mortgaga  Again,  on  May  2, 
18J>2,  bv  a  similar  transaction,  ilahonev  secured  a  third  loan 
of  $800  on  his  four  shares  of  SericiS  J),  hut  at  a  premium  of  21) 
j)er  cent.,  and  thereui)on  executed  to  the  association  his  third 
bond  and  mortgage,  witli  terms  and  conditions  identical  with 
those  upon  wliich  the  other  loans  liad  l)een  obtainech  In  case. 
of  each  loan  the  premium  was  paid  in  advance,  the  association 
deducting  the  amount  from  the  face  of  the  loan ;  the  lK>nd  and 
mortgage  being  executed  to  tlie  full  amount  for  which  each  bid 
was  made.  Mahoney  made  all  j>ayments  of  interest,  dues  and 
fines  when  thev  were  assessed  under  tlie  bv-laws  of  the  assij- 
ciation  until  Xovemlx^r  (I,  ISDiJ,  wlien  the  plaintiff  ]mrchased 
tlie  mortgaged  ])ro])erty  from  him,  assumed  the  payment  of  the 
mortgages,  and  became  sul>stit.utiHl  to  all  his  rights  and  liabili- 
ti(\s  as  a  iH^rrowing  shareholder  in  the  association.  After  this 
date,  and  until  May  0,  181)0,  the  plaintiff  met  all  the  obligations 
assumed  by  him  as  a  shareholder,  kept  ])ai<l  up  the  monthly 
instalhnents  of  interest,  and  observwl  all  the  c  ;nditions  of  the 
several  mortgages,  but  after  that  date  failed  and  refused  t*. 
make  any  other  payments  of  duc*s  or  intercut,  exce[>t  that  on 
August  1,  181)(),  he  j)aid  the  dues  for  June,  July  and  August 
(in  the  four  shan^  ui  Seri(*8  I),  and  the  interest  due  for  tho>e 
months  upon  the  loan  secured  upon  these  shares,  amounting  to- 
gether to  the  sum  of  $30.  lie  also  failed  to  keej)  the  proi^eity 
insured,  insisting  that  the  payments  already  made  had  more 
than  discharged  the  various  loans,  and  that  he  was  entitleil  to 
have  the  mortgages  released.  On  Xovend>er  6,  1897,  the 
trustees  had  the  pro})erty  insured  at  a  cost  of  $25.1)0. 

Upon  these  facts  the  district  court  found  that  the  associatit»u 
was  (HssoIvchI,  and  that  the  directors  had  properly  assumeil  con- 
trol of  its  affairs  as  tmstees  of  the  shareholders  an<l  cnxlitors. 
and  that  the  i)laintifT  was  not  entitled  to  have  a  receiver  aj>- 
pointed;  that  the  trustees  had  no  authority  to  collcx*t  fines  and 
dues  u])on  the  unmatured  shares,  whether  held  by  a  l>orrower  or 
not,  but  that  their  functions  and  powers  were  limited  to   the 
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doing  of  such  acts  only  as  were  necessary  to  collect  and  distrib- 
ute the  assets ;  that  the  fines  and  monthly  dues  paid  by  the  share- 
holders were  not  to  be  regarded  as  credits  upon  loans,  but  be- 
)onge<l  to  all  the  shareholders ;  that  the  plaintiff  was  not  enti- 
tled to  a  credit  for  the  fidl  amount  of  the  premiums  paid  upon 
his  loans,  but  foT  such  part  thereof  only  as  had  not  been  earned, 
this  amount  to  be  determined  by  dividing  the  whole  premium 
paid  by  the  number  of  months  recjuired  to  mature  the  shares 
upon  which  the  particular  loan  was  made,  and  multiplying  the 
quotient  by  the  number  of  months  still  to  elapse  before  ma- 
turity; that  the  monthly  payments  of  interest  were  not  ipso 
facto  credits  upon  the  mortgage  indebtedness,  but  should  be  so 
treatoil,  the  payment  on  each  loan  to  be  applied  to  it  under  the 
rule  of  partial  payments ;  and  that  the  unearned  premium  was 
to  be  deiliicted  in  each  instance  from  the  loan  upon  whicli 
it  was  paid  as  of  the  date  at  which  it  was  made. 

The  cause  was  then  submitted  to  a  referee  to  ascertain  the 
difference  Ix^-twcx^n  the  parties  under  these  findings  as  follows: 
( I )  to  ascertain  the  amount  of  unearned  premium  on  eacli  loan, 
and  deduct  the  same  from  the  amount  of  the  loan  at  tlie  date 
at  which  it  was  obtained;  (2)  to  compute  the  interest  on  the 
balance  at  9  per  cent,  per  annum  from  the  date  at  ^i^hich  th(i 
loan  was  made;  (3)  to  find  the  amount  paid  as  interest  on  each 
loan,  and  give  plaintiff  credit  for  the  same  on  the  principle  of 
partial  payments,  and  thus  find  the  difference;  and  (4)  if  there 
should  thus  be  found  any  smn  still  due  defendants,  then  to  add 
to  such  amount  the  $25. GO  paid  by  defendants  for  insurance, 
with  interest  at  0  per  cent,  per  annum  from  November  6,  1897, 
the  date  of  payment. 

The  referee  found  and  rei)orted  a  balance  due  defendants, 
including  the  sum  paid  for  insurance,  vd\\i  interest  thereon, 
of  $2,753,  and  a  judgment  of  foreclosure  was  entered  in  their 
favor  directing  a  sale  of  the  ])roperty.  Plaintiff  has  apj^ealed 
from  the  judgment  and  an  order  denying  a  new  trial. 

Mr,  Marcus  L.  Crouch  and  Mr.  Oust  Moser,  for  Appellant. 
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Mr.  George  B.  Wilds  and  Mr,  E.  E.  Hershey,  for  Respond- 
ents. 

MR.  CHIEF  JUSTICE  BRAXTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  Court, 

Many  errors  are  alleged  as  grounds  for  a  reversal  of  the  ac- 
tion of  the  district  court,  but  of  these  we  shall  notice  only  three. 

1.  In  the  directions  given  to  the  referee  touching  the  credit:* 
to  be  allowed  plaintiff  in  ascertaining  the  balance  due,  no  ac- 
count was  taken  of  the  sum  of  $30  paid  as  interest  and  dues 
for  June,  July  and  August  on  the  four  shares  of  Series  D. 
This  amount,  with  interest  from  the  date  of  pa^nnent,  should 
have  been  allowed  as  a  credit. 

2.  Plaintiff  insists  tliat  he  should  have  been  allowed  as 
credits  upon  his  loans  the  whole  amount  of  the  premiums  paid 
by  him  as  of  the  respective  dates  of  payment.  The  theorj'  of 
his  argument  is  that  the  consideration  or  inducement  for  pay- 
ing these  large  premiums  was  the  mode  of  payment,  being  in 
small  sums  monthly,  and  his  participation  in  profits  resulting 
from  premiums,  dues  and  fines  from  time  to  time,  and  other 
sources  of  income;  and  that  as  the  association  allowed  itself 
to  l)ecome  dissolved  bv  limitation,  tliis  consideration  has  failed. 
He  insists,  also,  that  the  relation  between  himself  and  the  asso- 
ciation should  be  declared  to  be  tliat  of  debtor  and  creditor 
sim}>ly,  and  that  the  settlement  should  be  made  on  that  basis, 
he  being  allowed  credit  for  all  payments  made  on  the  principle 
of  partial  payments.  Taking  the  contracts  as  they  are  stated 
in  the  bonds  and  mortgages  according  to  their  terms,  they  pro- 
vide for  a  re]^ayment  of  the  sums  advanced  absolutely  at  the 
end  of  ten  years,  or  upon  tlie  expiration  of  the  charter  limits 
without  reference  to  the  maturity  of  the  shares.  They  contain 
no  stipulation  that  upon  the  maturity  of  the  shares  tliey  should 
he.  finally  surrendered  in  full  payment  of  the  loans.  Under  the 
by-laws  of  the  association,  however,  this  stipulation  is  to  be 
read  into  them,  and  tliey  are  to  be  construed  accordingly.  The 
shares  were  bought,  and  the  loans  or  advancements  were  made. 
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with  the  intention  that  this  should  be  the  result.  Indeed,  no 
other  claim  is  made  by  the  trustees.  They  assiune  the  position, 
however,  that  the  possible  dissolution  of  the  association  before 
maturity  of  all  shares  was  a  matter  within  the  contemplation 
of  the  plaintiff  as  well  as  of  the  association,  and  that,  having 
secured  the  advanceanents  under  such  circumstances,  it  would 
be  inequitable  to  allow  him  a  credit  for  the  premiums,  or  any 
part  of  them,  thus  depriving  the  nonborrowing  shareholders 
of  a  part  of  the  value  of  their  shares  as  ascertained  at  the  date 
of  dissolution.  They  insist  also  that  under  the  circumstances 
of  this  case,  other  borrowing  shareholders  having  fully  matured 
their  stock  without  taking  credit  for  any  portion  of  the  pre- 
mium paid,  the  plaintiff  should  not  be  alloweil  a  credit  for  his. 
We  do  not  think  either  of  these  positions  correct.  The  plan 
adopted  by  tlie  trustees  to.  mature  the  shares  of  the  borrowing 
members  was  entirely  unauthorized.  As  there  were  no  outside 
creditors,  the  only  power  possessed  by  them  was  to  cx>llect  up 
the  assets,  and  distribute  them  pro  rata  among  all  the  share- 
holders. Apart  from  the  payment  made  by  the  plaintiff  m 
August,  1896,  which  has  already  been  disposed  of,  we  shall, 
therefore,  disregard  entirely  what  has  been  done  by  the  trustees 
since  May,  1896,  and  ascertain  from  the  conditions  then  exist- 
ing what  the  rights  of  tJie  parties  ara  The  weight  of  authorily 
is,  perhaps,  in  favor  of  plaintiff's  position  that  he  should  be  cred- 
ited with  the  full  amount  of  the  premiums  paid  as  of  the  date  of 
each  loan.  This  coincides  with  the  view  stated  by  Mr.  Endlich 
fn  section  531  of  his  work  on  Building  Associations.  It  is  not 
controverted  hy  plaintiff,  however,  that  the  ascertained  value 
of  unmatured  shares  of  Series  C  and  D,  on  May  6,  1896,  was 
correctly  stated  in  the  circular  of  August  22.  These  values 
were  obtained  by  apportioning  all  premiums,  interest,  dues  and 
fines  paid  up  to  that  time,  and  also  funds  arising  from  forfeit- 
ures. The  premiums  had  been  paid  witli  full  knowledge  that 
the  association  would  be  dissolved  on  that  date,  without  refer- 
ence to  the  maturity  of  the  sliares.  It  is  not  claimed  that  the 
holders  of  these  shares  would  not,  under  the  value  thus  ascer- 
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tainexl,  receive  all  that  they  had  paid  into  the  association,  dollar 
for  dollar,  and  a  profit  besides.  In  fact,  from  the  condition  of 
affairs  as  shown  in  the  record,  the  shares  were  worth  more  than 
had  been  i)aid  \\\x>n  them,  with  accumulatiod  interest.  The 
HvSsociation  was,  therefore,  not  insolvent  This  condition  exist-^ 
only  where,  in  the  course  of  the  business,  the  principal  of  the 
shareholders  has  become  so  impaired  as  to  fall  below  the  level 
of  the  amount  paid  in.  The  premium  paid  by  plaintiff,  as 
well  as  by  the  other  advanced  members,  entered  into  and  made 
a  part  of  the  value  of  the  shares.  This  adjustment  gives  to 
the  unadvaneeil  members  somewhat  the  advantage,  and  to  this 
extent  is  inequitable.  At  the  same  time,  to  allow  plaintiff  credit 
for  the  whole  of  the  amounts  paid  would  give  him  a  nmcli 
greater  advantage  over  them.  The  question  how  to  di8iH>se  <>t 
it  ])resents  great  difficulty,  but  the  plan  adopted  by  the  crnirt 
below,  by  which  lie  was  given  creilit  for  the  unearned  portioiu 
seems,  under  all  the  circumstances,  to  be  the  most  eijuitable: 
for  it  must  be  remeinl)ered  that  the  obligaticms  resting  upon 
the  menil)ei-s  are  mutual,  and  that  all  are  parties  to  tlie  con- 
tract of  advancement  or  loan.  Though,  u])on  the  dissolution, 
tlie  contract  was  l)r()ken  down,  yet  in  adjusting  the  rights  <»f  the 
shareholders  as  among  themselves  it  should  bo  enforceil  as  near 
as  mav  be  with  the  view  of  allowina:  each  to  receive  nothing 
more  than  his  asvsociate.  The  ccmsideration  for  which  th'/ 
l)reminm  was  paid  has  faiknl  in  part,  but  only  in  part.  The 
statutes  in  some  of  the  states  governing  these  associations  pro- 
vide that  upon  voluntary  repayment  of  a  loan  there  must  he 
an  equitable  a]>i)orti()nment  of  the  premium,  and  this  principle, 
which  produces  a  fair  result,  has  been  recognized  and  applied 
to  cases  where  the  association  has  become  insolvent,  and  has  had 
its  affairs  administered  by  a  court  of  equity.  (Toirle  v.  Am. 
Bldrj.  Loan  &  Inv,  tSockiy  (C.  C),  61  Fe<l.  44G.)  Though 
the  act  authorizing  the  association  in  question  here  containe<l 
no  i)rovision  on  this  subject,  subsequent  acts  of  both  the  terri- 
torial and  state  legislatures  have  recognized  and  provided  for 
its  application  to  voluntary  pajTucnts.     Under    the    circuin- 
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stances  of  this  case,  wo  tliink  its  application  just  and  equitable. 
Tlie  district  court  hold  that  the  only  credits  to  which  the 
])laintiff  was  entitle<l  were  the  interest  payments  and  the  nn- 
eariuyl  portion  of  the  preminmsj  and  that  he  must  pay  the  bal- 
ance dne  ujK)n  the  bonds  and  mortgages.  Xo  provision  was 
made  in  the  decree  allowing  him  a  distributive  share  in  the  as- 
t«ets  upon  iinal  distribution.  We  think  it  was  its  duty  to  ascer- 
tain what  the  accrued  value  of  the  shares  of  each  class  was,  and 
to  allow  plaintiff  a  credit  also  for  theee  amounts  upon  the 
respective  loans,  without  interest,  after  deducting  from  the 
value  of  the  stock  a  sutKcient  amount  to  ]>ay  plaintiff's  propor- 
tionate share  of  the  reasonable  expenses  of  administration  of 
affairs  by  the^  trustees.  There  can  be  no  just  reason  assigned, 
under  the  circumstances,  why  the  plaintiff  should  be  compelled 
to  pay  the  full  amount  of  his  loan  as  found  by  the  trial  court, 
and  then  be  presently  reimbursed  by  tlie  trustees.  Tlie  method 
of  settlement  thus  indicated  not  only  secures  to  plaintiff  all  the 
riglits  to  which  ho  is  entitle<l,  but  it  also  does  no  wrong  to  other 
shareholders.  Tlie  settlement  sliould,  therefore,  have  been  made 
as  follows :  Charge  the  plaintiff  with  the  amounts  of  the  loans, 
without  interest,  including  the  earned  portion  of  the  premiums 
as  found  bv  the  district  court;  cre<lit  him  with  the  ascertained 
value  of  his  shares  on  !May  6,  189G,  less  his  share  of  expenses 
of  administration ;  then  charge  interest  from  that  date  imtil 
the  date  of  judgment  upon  any  balance  found  due.  Plaintiff 
should  also  be  credited,  as  hereinbefore  indicated,  with  the 
amount  of  the  payment  made  in  August,  1896,  and  in  like 
manner  charged  with  the  insurance  premium  paid  by  the  trust- 
ees in  Xovember,  1897. 

3.  Plaintiff  contends  that  a  receiver  should  have  l)een  ap- 
I)ointed,  because  the  evidence  demonstrates  that  the  association 
was  insolvent  at  the  date  of  its  dissolution,  and  that  at  the  time 
this  suit  was  brought  the  trustc^es  were  procetnling  to  continue 
the  business  by  collecting  dues,  fines  and  int>erest  from  the  bor- 
rowing shareholders,  instead  of  limiting  themselves  to  collect- 
ing and  distributing  the  assets;  thus  casting  an  unequal  bur- 
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den  upon  the  borrowing  shareholders.  Section  561  of  the  Civil 
Code  constitutes  the  directors  of  a  corporation  dissolved  for 
any  reason  trustees  for  the  creditors  and  shareholders,  ^vith  full 
power  to  wind  up  its  affairs,  unless  some  other  person  be  ap- 
pointed for  that  purpose.  No  exception  is  made  in  case  of 
insolvency.  The  intention  of  the  legislature  seems  to  have 
been  to  provide  the  most  inexpensive  and  expeditious  way  for 
the  administration  of  the  affairs  of  a  defunct  corporation  by 
confiding  them  to  the  hands  of  those  who  are  best  acquainted 
with  them,  and  have  a  direct  jiersonal  interest  in  preserving  and 
appropriating  the  assets  to  their  legitimate  purposes,  subjw^t 
to  an  accounting  or  removal  by  a  court  of  equity  at  the  instance 
of  a  shareholder  or  creilitor  vliose  rights  are  jeopardized  or 
betrayed.  (Havemeyer  v.  Superior  Court,  84  Cal.  327,  24 
Pac.  121,  10  L.  R.  A.  627,  18  Am.  St  Rep.  192.)  In  no  case, 
however,  will  a  court  resort  to  a  removal  of  a  statutorj^  receiver, 
and  appoint  one  in  his  stead,  until  it  is  made  to  appear  that  the 
person  complaining  has  been,  or  is  about  to  be,  injured  by  an 
unwarranted  proce^lure  on  his  part.  In  this  case,  as  w^e  have 
seen,  the  association  was  not  insolvent  The  principal  of  the- 
contributing  shareholders  was  not  impaired  in  any 'way  at  the 
time  of  the  dissolution,  and  it  is  not  claimed  that  the  assets 
have  been  mismanaged,  or  in  any  way  misappropriated  by  the 
trustees.  True,  as  has  already  been  stated,  their  action  in  at- 
tempting to  mature  the  shares  of  the  borrowing  shareholders 
was  and  is  unauthorized ;  but  their  course  in  this  particular 
has  not  resulted  in  loss,  nor  has  it  in  any  way  injured  plain- 
tiff. Indeed,  the  holders  of  shares  of  Series  C  who  paid  their 
interest  and  dues  after  the  dissolution,  thus  making  a  conven- 
tional arrangement  with  the  trustees,  received  all  the  advan- 
tages they  would  have  received  if  there  had  been  no  dissolution. 
Instead  of  ascertaining  the  balance  due  from  himself,  and  ten- 
dering it  to  the  trustees,  thus  securing  his  release,  or,  which 
would  have  been  better,  demanding  an  accounting  of  them,  and 
thus  speeding  them  in  the  administration  of  their  trust,  he 
took  advantage  of  the  indulgence  extendeil  to  him  by  them. 
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and,  when  tliey  refused  to  release  him  from  his  just  obligations 
to  the  other  shareholders,  he  sought  to  further  delay  and  con- 
fuse matters  and  incur  expense  by  insisting  that  they  should 
be  declared  unworthy  of  confidence,  and  a  receiver  be  appointed 
in  their  stead.  Their  acts,  though  unauthorized,  have  not  in- 
jured him.  He  therefore  has  no  sufficient  ground  upon  which 
to  urge  the  court  to  discredit  them.  The  appointment  of  a 
receiver  was  pro}>erly  refused. 

Let  the  judgment  and  order  be  reversed,  and  the  cause  be 
remanded,  with  directions  to  proceed  in  accordance  with  the 
views  lierein  expressed. 

Reversed  and  remanded. 
Mr.  Justice  Pigott  :     1  concur. 

Mr.  Justice  Milburx:  I  concur  in  the  judgment  of  re- 
versal, and  with  the  conclusions  and  reasoning  of  the  Chief 
Justice  as  to  all  matters  except  as  to  the  premiums.  There 
seems  to  be  no  contention  between  the  parties  as  to  the  district 
court's  finding  that  the  plaintiff  was  entitled  to  a  credit  for 
unearned  premiums  or  ^'bonus,"  but  as  to  its  correctness  I  am 
not  sure.  If  the  company  had  failed  to  do  its  part  of  the  con- 
tract, or  if  it  had  agree<l  to  let  the  plaintiff'  pay  up  l>efore  the 
end  of  the  life  of  the  concern,  then  we  should  have  a  different 
case  from  the  one  at  bar ;  but  when  the  borrower  gives  a  bonus 
for  the  use  of  the  money,  to  be  paid  back  in  installments  during 
a  term  limited,  as  he  contemplates,  by  the  life  of  the  associa- 
tion, I  cannot  see  why,  at  the  end  of  such  life,  he  should  have 
a  special  credit  upon  his  mortgage  debt  for  any  allied  un- 
earned part  of  the  bonus.  In  the  auction  sale  of  the  money  to 
tlie  borrower,  he,  knowing  the  term  of  the  company's  life,  made 
his  bid  j)roportionately  large  or  small.  I  do  not  see  how  he  can 
get  any  creilit  for  any  alleged  unearned  part,  except  indirectly,, 
and  so  far  as  all  the  \>onus  went  to  swell  the  value  of  his  stock 
with  all  the  other  stock,  the  value  of  the  stock  going  to  wipe 
out  his  mortgages. 


456  McDonald  v.  American  Xat.  B'k.    [June  T.'Ol 


McDOXALD,   Kespondent,  v.  AMERICAN   XATIOXAL 

BANK,  Appellant. 


COOXEY,  Respondent,  r.  AMERICAN  NATIONAL 

BANK,  Appellant. 

(No.   1,324.) 
(Submitted  April  17,  1»01.     Decided  July  15,  1901.) 

Bank's  and  Banking — Special  Deposit — Defendant's  LiahUiiy 
— Promise  for  Benefit  of  Third  Person — Enforcement — 
Voluntary  Trust — Executory  Contract. 

1.  Plaintiffs  agreed  to  sell  a  mine  to  M.,  and  the  deeds  were  placed  in 
vHcroic  in  the  defendant  bank  until  payment  of  $47,000  as  a  balance  of 
the  purchase  price.  M.  sold  the  mine^  to  Scottish  purchasers,  and  the 
seventh  paragraph  of  the  contract  provided  that  £20,000  should  be 
deposited  with  the  defendant  bank  to  pay  plaintiffs  the  balance  of  the 
purchase  price  in  full,  and  other  charges  against  the  mine,  and  that 
amount  and  a  copy  of  the  contract  were  forwarded  to  the  bank,  and  the 
cashier's  attention  was  called  to  the  seventh  paragraph.  Plaintiffs,  w^ith 
out  knowledge  of  such  contract,  agreed  to  deliver  the  deeds  on  receipt  of 
$22,000  in  cash  out  of  the  first  payment  by  the  foreign  purchasers,  and 
to  accept  M.'s  notes  for  the  balance  until  the  second  payment.  Defendant, 
without  informing  plaintiffs  of  the  provisions  of  the  contract  between  M. 
and  the  foreign  purchasers,  paid  plaintiffs  $22,000.  The  foreign  purchasers 
never  made  any  further  payments.  Held,  that  plaintiffs  were  not  entitled 
to  recover  the  balance  of  the  purchase  price  from  defendant  as  money 
had  and  received. 

2.  Defendant's  acceptance  of  the  funds  did  not  constitute  an  Implied  promise 
to  the  foreign  purchasers  for  the  benefit  of  plaintiffs  that  the  defendant 
would  pay  the  plaintiffs  the  balance  of  the  purchase  price  in  full. 

3.  The  deposit  did  not  create  a  voluntary  trust  in  favor  of  the  plaintiffs  as 
beneficiaries,  under  Civil  Code,  Sec.  2951,  defining  a  voluntary  trust  as 
an  obligation  arising  out  of  a  personal  confidence  reposed  in  and  volun- 
tarily accepted  by  one  for  the  benefit  of  another,  and  section  2956,  declar- 
ing that  a  voluntary  trust  Is  created  as  to  the  trustor  and  beneficiary  by 
any  words  or  acts  of  the  trustor  Intending  with  reasonable  certainty  and 
intention  on  the  part  of  the  trustor  to  create  a  trust. 

4.  I'nder  Civil  Code,  Sec.  2103,  providing  that  a  contract  made  expressly  for 
the  benefit  of  a  third  person  may  be  enforced  by  him  at  any  time  before 
the  parties  thereto  rescinded,  plaintiffs  were  not  entitled  to  enforce  the 
contract  for  the  payment  of  tfce  balance  of  the  purchase  price  as  a  con- 
tract made  for  their  benefit,  since  section  2103  does  not  apply  to  execu- 
tory  contracts   without   consideration. 

Appeal  from  District  Court,  Lewis  and  Clarke  County;  M. 
H,  Parker,  Judge. 
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A(  TioNs  l)v  Angus  McDonald  and  by  Torn  D.  Cooney  against 
the  American  National  Bank.  From  judgments  in  favor  of 
plaintiffs,  defendant  appeals.     Reversed. 

Messrs,  Carpenter  &  Carpenter  and  Mr,  H,  G.  Mclntire,  for 
Appellant. 

The  draft  for  $06,800  was  not  forwarded  to  the  bank  as 
trnstee  fen*  ])laintlffs,  or  either  of  them,  nor  for  the  benefit  of 
them,  or  either  of  them.  McDonald  consented  to  receive  $15,- 
000  of  that  money  and  ililler's  note  for  $15,000  as  payment. 
Cooney  consented  to  receive  $7,000  of  that  money  and  Miller's 
note  for  $10,000  as  payment  The  beneficiaries  could  consent 
to  the  new  arrangement.  (Bank  v.  Lohdell,  7S  111.  App.  602.) 
All  of  the  money  received  by  the  bank  was  paid  out  with  the 
approval  of  plaintiffs.  If  plaintiffs  have  suffered  damage,  they 
mav  not  recover  in  an  action  for  monev  had  and  received.  "In 
order  to  maintain  the  action,  there  must  bo  money  in  the  do- 
fendant\s  hands  to  which  the  plaintiff  is  imme<liatcly  entitled." 
The  monev  must  actually  have  been  received  by  the  defendant. 
(4  Wait,  Act.  &  Def.  470;  Beardsley  v.  Foot,  11  Johns.  466, 
6  Am.  Dec.  ?>S(^;  Clark  y,  Sherman,  5  Wash.  631,  32  Pac.  771; 
Bhtler  V.  Dahney,  3  Wash.  200,  28  Pac.  335 ;  Thill  v.  Hoyt, 
(Sup.)  56  X.  Y.  Supp.  78 ;  2  Enc.  PI.  &  Prac.  p.  1021 ;  South- 
irirli'  V.  Bank,  84  X.  Y.  420.)  If  plaintiffs  surrendered  any 
rights  through  misrepresentation,  their  remedy  is  through  an 
action  for  damao^es  for  the  deceit.  The  orders  and  consents  by 
]:)hiintiffs  were  admissible  in  evidence  for  the  defense.  (Edson 
V.  Weston.,  7  Cow.  281;  Wilt  v.  Ogden,.  13  Johns.  56;  18  Am. 
k  Eng.  Enc.  Law,  p.  540,  note  9 ;  Abb.  Tr.  Ev.  p.  281 ;  Civil 
r%le,  Sec.  4606.)  Plaintiffs  may  not  possibly  recover  against 
defendant  without  first  surrendering  or  canceling  the  notes. 
(6  Wait,  Ach  ^'  Def.  p.  563;  Holmes  v.  De  Camp,  1  elohns. 
34,  3  Am.  Dec.  293 ;  Gifford  v.  Carvil,  29  Cal.  595 ;  Maloy  v. 
Berhin,  11  Mont.  144-146,  27  Pac.  442.)  An  indefinite  agree- 
ment as  to  amounts  will  not  sup]X)rt  assumpsit,  (Hai^ey  v. 
Condensed  Milk  Co,,  92  Me.  115,  42  Atl.  342.)     The  amoimt 
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that  was  owing  and  to  be  paid  to  plaintiffs  from  the  $96,800 
was  designated  by  Miller  and  plaintiffs.  The  defendant  could 
not  establish  that  amount,  but  whatever  was  agreed  upon  be- 
tween plaintiffs  and  Miller  would  have  to  be  satisfactory  to 
and  binding  upon  defendant.  If  plaintiffs  chose  to  enter  into 
a  new  contract  with  Miller  for  a  smaller  purchase  price,  that 
])rice  would  be  ccmtrolling  u])on  the  bank  ;  and,  if  the  Imnk  ])aid 
})laintiffs  a  larger  amount  than 'thus  agreed  upm,  it  would  be 
liable  to  Jliller  for  the  excess. 

Again,  under  the  pleading  in  this  case,  in  order  to  recnver,. 
it  was  ne(»essary  for  the  ])laintiffs  to  show:  (1)  A  receiving  by 
the  defendant  bank  (jf  money  to  the  use  of  plaintiffs,  res]K»ct- 
ively;  (2)  a  demand  by  the  plaintiff's,  respwtively,  for  tlK> 
same,  and  a  refusal  or  neglect  on  the  part  of  the  bank  to  coni- 
])ly  with  such  demand.  Proof  of  demand  is  essential  in  this 
class  of  actions,  ((^ivil  Code,  Stx».  2451.)  There  was  no  de- 
mand. 

From  the  seventh  clause  of  the  agreement  it  appears:  (1) 
That  there  had  been  an  agreement  for  at  least  one  cash  payment 
of  £5,000  l)efore  the  cash  payment  of  £5,000  mentioneil  in 
said  seventh  clause  was  to  Ix*  made.  (2)  That  the  cash  payment 
of  £5,000  and  the  loan  of  £15,000  were  not  to  be  made  to  ^liller 
by  handing  the  money  directly  to  him,  but  part  or  the  wIujIo 
therc^of  was  to  be  applied  through  the  American  Xational  Bank 
in  such  a  way  as  to  aid  ililler  in  acquiring  and  transferring, 
and  the  company  in  obtaining,  a  good  title  to  the  property,  and 
be  e(|uivalcnt  to  ])aymcnt  to  him,  and  only  ^he  surplus  was  to 
be  paid  to  Miller.  (»3)  That  evidently  Ximmo  and  Mitchell 
sup}X)sed  some  attachments,  liens,  incumbrances,  claims  and 
demands  existed  against  the  pro])erty  which  ililler  had  con- 
tracted to  purchase,  and  also  that  at  least  part  of  the  purchase 
j)rice  had  not  been  paid  by  ^liller.  (4)  That  the  plain  inten- 
tion of  the  j)arti(*s,  as  derived  from  the  language  of  the  seventh 
clause,  was  that  the  company  should  acquire  a  goml  title  to  the 
])roperty  to  be  conveyed  to  it  by  ^liller,  and  that  Miller  should 
furnish  a  good  title  by  the  discharge  of  all  liens  and  incum- 
brances that  might  injuriously  affect  the  property,  whether  they 


25  Mont]      McDonald  v.  American  Xat.  B'k.  45^ 

were  attachment  liens,  mechanics'  liens  or  vendors'  liens,  or  all 
combined.  (5)  That  it  evidently  occurred  to  Nimmo  and 
Mitchell  that,  if  the  £20,000  were  handed  directly  to  Miller, 
he  might  not  arrange  matters  so  as  to  convey  a  satisfactory 
title  to  the  company,  and  the  acquisition  of  the  mines  by  the 
c6mpany  might  fail.  (6)  That  the  money,  therefore,  with  con- 
sent of  Miller,  was  to  bfe  sent  to  the  American  National  Bank, 
to  secure  the  discharge  of  such  liens,  and  make  such  payments 
of  purchase  money  as  w^ould  enable  Miller  to  convey  a  satis- 
factorj^  title  to  the  company;  the  number  and  amount  of  the 
claims  against  the  property  being  unknown  to  Ximmo  and 
Mitchell.  (7)  That  the  purpose  of  paying  through  the  bank 
any  money  due  as  purchase  price  was  not  to  benefit  McDonald 
and  Cooney,  but  to  protect  the  company,  and,  if  McDonald 
and  Cooney  were  thereby  benefited,  the  benefit  to  them  was^ 
onlv  incidental.  Xinmio  and  Mitchell  owed  neither  a  debt  nor 
a  duty  to  McDonald  or  (^ooney,  and  there  is  not  the  slightesx 
indication  of  an  intention  to  create  a  trust  or  make  a  contract 
for  the  benefit  of  ilcDonald  or  Cooney.  (8)  That  the  bank 
was  in  no  respect  a  trustee  for  McDonald  or  Cooney.  If  a 
trustee  at  all,  it  w^as  for  Ximmo  and  Mitchell  or  the  company; 
Miller  consenting  to  the  arrangement,  so  that  the  proposed 
transfer  of  the  mines  to  the  company  could  be  carried  int.) 
effect.  (9)  That  the  bank  was  simply  an  agent  for  the  company 
to  watch  the  transfer  of  title.  Its  duty  was  tbat  of  an  ordinary 
agent  of  the  company,  to  do  what  the  company  itself  might 
have  done  with  Miller's  consent  to  secure  a  good  title. 

The  company  had  no  concern  for  Miller's  debts,  or  his  cred- 
itors. It  owed  no  duty  or  obligation  to  plaintiiTs,  and  sought 
only  its  own  protection.  To  Miller  it  was  a  matter  of  indiffer- 
ence  whether  the  money  paid  certain  claims  or  w^ent  to  him. 
Only  Miller,  or  the  company,  or  Ximmo  and  Mitchell  could 
complain  of  any  broach  of  contract  by  the  bank.  Under  the 
Codes  of  Montana,  and  the  authorities  to  w^hich  we  shall  call 
the  attention  of  th(  rourt,  that  agreement  was  not  entered  into 
for  the  benefit  of  ]  ,:  intiffs,  and  was  clearly  not  admissible  in 
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evidence.     In  the  court  below  counsel  for  plaintiffs  contended 
that  the  contract  made  the  defendant  the  trustee  of  an  express 
trust  for  the  benefit  of  plaintiffs,  and  that  the  contract  could 
be  enforced  by  plaintiffs,  Iwcause  it  was  made  expressly  for 
their  benefit;  and  cited  the  following  sections  of  the  Civil  Code 
to  sup]X)rt  their  contention :     Sections  2951,  2053,  2956,  3001, 
2103.     It  will  plainly  appear  that  those  sections  do  not  tend 
in  any  way  to  support  the  contentions  of  the  respondent.     Sec- 
tion 3000  of  the  (Mvil  Code  is  as  follows:     **Sec.  3000.     The 
provisions  of  this  chapter  apply  only  to  express  trusts,  created 
for  tlie  benefit  of  another  than  the  trustor,  and  in  which  the 
title  to  the  trust  property  is  vested  in  the  trustee;  not  includ- 
ing, however,  those  of  executors,  administrators  and  guardians, 
as  such."     It  is  doubtful  whether  the  chapter  containing  that 
section  was  intended  to  apply  to  any  trust  property  except  real 
estate.     The  only  section  of  out  statutes  authorizing  the  crea- 
tion of  express  trusts  is  Section  1314  of  the  Civil  Code.     That 
section  is  sul>staiitiallv  section  55  of  an  article  of  uses  and 
trusts,  at  i)age  728,  1  Rev.  St.  K-:  Y.     That  section  appeared 
in  Field's  proposed  Xew^  York  Civil  Code,  and  came  to  Mon- 
tana from  California.     In  Xew  York,  except  as  used  in  the 
Co<le  of  Civil  Procedure,  tlio  tenn  ''express  trust"  signified 
only  a  trust  relating  to  real  estate,     (Considemtvt  v.  Brisbane, 
22  X.  Y.  395 ;  Brown  v.  Cherry,  56  Barb.  644.)     It  seems  to 
have  been  used  with  that  meaning  in  Section  3000  of  the  Civil 
Code  of  Montana.     The  language  of  the  chapter  is  all  applica- 
ble to  tnists  relating  to  real  estate,  and  but  little  applicable  to 
the  simple  disbursement  of  money  by  an  agent.     That  the  sig- 
nification of  ^'express  trust,"  as  used  in  the  Civil  Code,  is  as 
al)ove  stated,  api>ears  from  Section  570  of  the  Code  of  Civil 
Procedure.     That  section,  as  originally  enacteil  in  Xew  York, 
did  not  contain  the  words,  ^'a  person  with  whom  or  in  whose 
name  a  contract  is  nuule  for  the  benefit  of  another  is  a  trustee 
of  an  express  trust  within  the  meaning  of  this  section."     ( Voor- 
hies'  Xew  York  Code,  Sec.  113.)     Those  words  were  added  to 
the  section  in  Xew  York  on  the  ground  that  '^express  trusts'' 
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were  only  trusts  relating  to  real  estate;  and  the  section  as 
amended  has  been  adopted  in  Montana,  together  with  sub- 
stantially the  section  which  declares  what  ^'express  trusts"  may 
be  created,  showing  that  in  Montana  'Express  trusts,-'  as  used 
in  the  Civil  Code,  were  intended  to  apply  only  to  i*eal  estate- 
If  an  express  trust,  in  the  broadest  common-law  sense  of  the 
term,  was  created  by  Exhibit  A,  it  was  not  for  the  benefit  of 
McDonald  or  Cooney.  From  the  reading  of  the  agreement  it 
has  already  appeared  that  the  arrangement  as  to  the  discharge 
of  liens  and  unpaid  purchase  price  was  simply  for  the  benefit 
and  protection  of  the  company,  and  provide<l  a  scheme  for  th<i 
pur])ose  of  such  protection.  Section  3001  of  the  Civil  Co<lo  is 
simply  a  partial  repetition  of  said  Section  2103,  and  to  give  ii: 
any  application  to  this  case  it  must  be  established  tlmt  an  ex- 
])ress  trust  has  been  created  for  the  benefit  of  another  than  the 
trustor,  and  that  the  title  to  the  trust  property  has  been  vested 
in  the  trustee.  This  Section  3001  states  onlv  one  of  the  ele- 
ments  of  a  trust  for  the  Ix^iefit  of  another  than  the  trustor, 
and  means  that  there  shall  be  no  such  trust  without  an  agree- 
ment to  that  effect  between  the  trustor  and  trustee.  There  was 
no  tnist  created  for  the  benefit  of  plaintiffs  in  accordance  with 
the  chapter  of  the  Civil  Code  on  trusts.  There  was  no  such 
trust  created  by  Sections  2956  and  2957  of  said  Code,  because, 
by  the  agreement  itself,  as  we  have  already  seen,  there  is  shown 
no  intention  to  create  such  a  trust. 

This  contract  was  not  an  agreement  for  the  benefit  of  plain- 
tiffs, within  the  meaning  of  Section  2103  of  the  Civil  Code.  That 
section  has  no  application  to  the  agreement  offered  in  evidence, 
as  we  have  seen  that  the  agreement  was  not  made  expressly 
for  the  benefit  of  plaintiffs,  or  with  any  purpose  for  their  bene- 
fit. But,  to  shoAv  the  utter  irrele\'ancy  of  this  agi'eement  as 
testimony  to  support  the  causes  of  action  alleged  in  the  com- 
plaints, it  is  proj)er  to  call  the  attention  of  this  court  to  numer- 
ous decisions  of  other  courts  upon  analogous  questions  and 
identical  legal  principles.  The  English  rule  is  that,  where  one 
of  two  persons,  for  a  valuable  consideration,  agrees  to  pay  the 
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other's  debt  to  a  third  person,  an  action  by  such  third  person 
against  the  promisor  will  not  lie.  In  several  of  the  United 
States  such  an  action  will  lie.  The  leading  American  case  to 
that  effect,  though  not  the  first  to  break  away  from  the  English 
rule,  is  that  of  Lawrence  v.  Fox,  20  N.  Y.  268.  In  that  case 
it  was  held  that  ^^an  action  lies  on  a  promise  made  by  the  de- 
fendant upon  valid  consideration  to  a  third  party  for  the  benefit 
of  plaintiff,  although  the  plaintiff  was  not  privy  to  the  con- 
sideration." This  case  was  decided  on  the  authoritv  of  an  early 
English  case  not  followed  in  England,  and  of  certain  Massa- 
chusetts cases,  since  overruled  in  that  state,  and,  while  not  over- 
ruled in  Xew  York,  the  courts  of  Xew  York  have  repejitedly 
announced  that  the  principle  of  Lawrence  v.  Fox  "should  be 
limited  to  cases  having  the  same  essential  facts."  {Lorilard  v. 
Clyde,  122  K  Y.  503,  25  If.  E.  917,  10  L.  R  A.  113;  7  Am. 
&  Eng.  Enc.  Law  (2d  Ed.),  pp.  105-107.)  The  Xew  York 
cases  since  Lawrence  v.  Fox,  supra,  and  Burr  v.  Beers,  24  X. 
Y.  178,  80  Am.  Dec.  327,  all  hold. that,  to  give  a  right  of  action 
to  the  so-called  "beneficiary"  against  the  promisor,  there  must 
have  been  a  duty  or  obligation  from  the  promisee  to  the  so- 
called  "beneficiarj^"  upon  which  a  legal  right  could  be  based, 
and  the  contract  must  have  been  entered  into  for  the  express 
purpose  of  conferring  a  benefit  upon  him,  and  that  it  is  not 
sufficient  that  a  benefit  might  incidentally  accrue  to  him. 

Whether  the  arrangement  be  called  a  contract  or  a  trust  is 
immaterial,  as  evers'  accepted  trust  is  a  contract,  and  a  ma- 
jority of  contracts  are  trusts  in  the  sense  that  "personal  confi- 
dence is  reposed  in,  and  voluntarily  accepted  for  the  benefit  of,, 
another."  Whenever  an  action  at  law  can  be  maintained,  it  is 
because  there  is  a  legal  right  in  the  plaintiff.  The  enforcement 
of  a  pure  trust  should  be  made  in  equity,  and  not  at  law. 
{Garnsey  v.  Rogers,  47  X.  Y.  233,  7  Am.  Rep.  440;  Vrooman 
V.  Turner,  69  X.  Y.  283-285,  25  Am.  Rep.  105;  King  v. 
Whitely,  10  Paige,  465;  Hoffman  v.  Schwaebe,  33  Barb.  IH; 
Townsend  v.  Rackhan,  143  X.  Y.  522,  38  X.  E.  731 ;  Durnherr 
V.  Ran,  135  X.  Y.  222,  32  X.  E.  40;  MeMll  v.  Green^  55  X. 


25  Mont.]      McDonald  v,  American  Nat.  B'k.  463 

Y.  270;  Simson  v.  Broicn,  68  X.  Y.  355 ;  Railroad  Co,  v.  Cur-    ' 
Us,  80  X.  Y.  222  ;  Lehman  v.  Musgrave  (Sup.),  48  X.  Y.  Supp. 
499.)     The  Xew  York  rule  that  ^'incidental  benefit  is  not  sufii- 
cient  to  give  a  right  of  action,  but  there  must  be  a  direct  object 
to  benefit  a  person  in  order  to  entitle  him  to  sue,  and  a  legal 
duty  owing  to  him  by  the  promisee,"  has  been  followed  in  Cali- 
fornia in  the  construction  of  the  statutes  under  which  plaintiffs 
claim.     (Chung  Kee  v.  Davidson,  73  Cal.  525,  15  Pac.  100; 
Bucl'ley  v.  Gray,  110  Cal.  346,  42  Pac.  900,  31  L.  K.  A.  862, 
52  Am.  St.  Eep.  88 ;  Banh  v.  Tliornion,  112  Cal.  259,  44  Pac. 
466.)     The  same  rule  is  recognized  and  applied  in  other  states. 
(Greemrood  v.  Sheldon,  31  Minn.  254,  17  N.  W.  478;  FerHs 
V.  M'ater  Co.,  16  Xev.  44,  40  Am.  Rep.  485 ;  Burton  v.  Larkin, 
36  Kan.  246,  59  Am.  St.  Eep.  541,  13  Pac.  398 ;  Lumber  Co. 
V.  Miller,  28  Ore.  565,  52  Am.  St  Rep.  807,  43  Pac.  659; 
Montgomery  v.  Spencer,  15  Utah  495,  50  Pac.  625;  Wright  v. 
Terry,  23  Fla.  160,  2  South.  6 ;  Crandall  v.  Payne,  154  111. 
627,  39  :sr.  E.  601 ;  Jefferson  v.  Asch,  53  Minn.  446,  55  K  W. 
604,  25  L.  R.  A.  257,  39  Am.  St.  Rep.  618;  Linneman  v. 
MorQss  Estate,  98  Mich.  178,  57  X.  W.  103,  39  Am.  St.  Rep. 
528 ;  Howsmon  v.  Water  Co,,  119  Mo.  304,  24  S.  W.  784,  23 
L.  R.  A.  146,  41  Am.  St.  Rep.  654;  Parlin  v.  Brandenburg, 
2  X.  D.  473,  52  X.  W.  405 ;  Parker  v.  Jeffery,  26  Or.  186,  37 
Pac.  712 ;  Washburn  v.  Investment  Co.,  26  Or.  436,  36  Pac. 
533,  38  Pac.  620;  Wilbur  v.  Wilbur,  17  R.  I.  295,  21  Atl.  497; 
Meech  v.  Ensign,  49  Conn.  191,  44  Am.  Rep.  225;  Harvey  v. 
Condensed  Milk  Co.,  92  Me.  115,  42  Atl.  342 ;  Mellen  v.  Whip- 
ple, 1  Gray,  317;  Borden  v.  Boardman,  157  Mass.  410,  32  K 
E.  469;  Aldrich  v.  Carpenter,  160  Mass.  166,  35  X.  E.  456.) 
In  the  United  States  courts  the  same  rule  obtains.      {Second 
Nat.  Bank  v.  Grand  Lodge  of  Free  &  Accepted  Ancient  Ma- 
sons, 98  U.  S.  124,  25  L.  Ed.  75 ;  Keller  v.  Ashford,  133  U.  S. 
621,  10  Sup.  Ct.  494,  33  L.  Ed.  667;  Constable  v.  Steamship 
Co.,  154  U.S.  73,  14  Sup.  Ct.  1062,  38  L.  Ed.  903;  Austin  v. 
Seligmah  (C.  C.)  18  Fed.  i)20;  Anderson  v.  Fitzgerald  (C.  C.) 
21  Fed.  294;  Woodland  v.  NewhalVs  Adm'r  (C.  C.)  31  Fed. 
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440;  Saijivard  v.  Dexter,  Ilorton  &  Co,,' 72  Fed.  705,  19  t\ 
C.  A.  182.) 

Messrs,  Culleii,  Day  S  Cullen,  for  Respondents. 

The  defendant  bank,  liaving  a  dnty  to  perfonn  under  the 
agreement,  was  advised  of  it,  and  had  a  copy  of  it,  which  it 
still  had  in  its  possession  on  the  28th  day  of  Septeml)er,  when 
payment  of  certain  moneys  was  made  to  the  plaintiffs  in  the  ac- 
tion.   Though  having  the  deeds  of  the  interests  of  Messrs.  ilc- 
Donald  and  Cooney  in  escrow,  to  he  delivered  on  payment  of  the 
amounts  duo  them,   respectively,   and  liaving   likewise   in  its 
jX)ssession  the  agreement  by  which  money  was  to  be  expressly 
provided  for  the  payment  of  these  sums  to  plaintiff,  it  did  not 
notify  them  of  the  axistence  of  the  agreement,  or  of  the  pro- 
visions it  contained  for  their  benefit,  and  suffered  them  to  enter 
into  a  transaction  with  Miller;  thev  beins:  misled  at  the  time 
into  the  supposition  that  Miller  was  still  to  receive  another 
$100,000  as  an  additional  payment  on  accoimt  of  this  sale, 
^lessrs.  Ximmo  and  Mitchell,  in  pursuance  of  their  agreement, 
organized  a  company  called  the  '^Diamond  Hill  Gold  ^Iine> 
(^ompany.  Limited,"  and  on  the  28th  day  of  September,  ISluI. 
pursuant  to  their  said  contract,  and  through  the  said  compaiiv, 
they  paid,  or  caused  to  be  paid,  to  the  defendant  bank,  the  said 
two  sums  of  £5,000  and  £15,000,  which,  as  we  have  already 
seen,  were,  in  part  at  least,  to  be  devoted  to  the  payment  of  tlies«* 
plaintiffs,  whatever  balance  there  might  remain  of  the  purchase 
price  of  the  Diamond  Hill  mines.     It  was  under  these  circum- 
stances that  the  defendant  bank  paid  to  plaintiff  M<;Douald 
$15,000,  leaving  $15,000  still  due,  and  the  plaintiff  Cooney 
$7,000,  leaving  $10,000  due  him.    It  had  the  money  then  in  its 
vaults  to  pay  both  of  the  plaintiffs  in  full.     It  knew  of  the 
agreement  between  Miller  and  Ximmo  and  Mitchell,  and  il 
stood  by  and  permitted  the  plaintiffs  to  take  the  worthless  not.? 
of  ]\Iiller  for  the  sums  it  had  contracted  to  pay  to  him,  and  liau 
not  done  so. 
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Appellant,  in  its  brief,  does  not  pretend  that  it  was  not  com- 
petent for  the  bank  thus  to  act  as  a  trustee,  and  we  might,  per- 
haps, pass  the  matter  ^vithout  comment,  but  we  think  that  there 
can  be  no  doubt  of  its  competency  to  act  in  this  character. 
(Isham  V.  Post,  141  X.  Y.  100,  35  K  E.  1084,  23  L.  E.  A. 
90,  38  Am.  St.  Rep.  787.)  Numerous  cases  might  be  cited 
showing  that,  where  banks  have  undertaken  to  discharge  a  duty 
similar  to  that  imposed  on  the  defendant  in  this  case,  they 
have  been  held  not  liable,  where  they  have  discharged  such  duty 
without  negligence  on  their  part ;  and  liable  in  every  case  where 
there  was  such  negligence  or  bad  faith.  Another  class  of  cases 
upon  which  there  are  numerous  decisions  are  where  specific  de- 
posits have  been  made  for  sj>ecific  purposes,  and  there  it  is 
uniformly  held  that  the  bank  must  discharge  its  duty  with 
reference  to  such  deposits  according  to  the  instructions  given 
it  so  to  do,  and,  if  it  does  not  do  so,  it  is  liable.  A  specific 
deposit  is  one  made  for  a  specific  purpose,  and  where,  as  in 
the  case  at  bar,  money  is  deposited  to  be  paid  to  an  individual, 
the  bank  must  x)bey  the  instructions  if  it  receives  the  deposit ; 
otherwise,  it  will  be  liable  to  the  party  injured  for  its  misap- 
plication of  the  funds.  (Judy  v.  Barih,  81  Mo.  404 ;  Bank  v. 
O'llare,  119  111.  646,  10  K  E.  360;  Buw^y  v.  Toivn  of  Monti- 
cello,  84  Ind.  119;  Vialker  v.  Bank  (C.  C.)  25  Fed.  247;  Jaw- 
don  V.  Bank,  8  Blatchf.  430,  Fed.  Cas.  Xo.  7,230;  Merchants 
Nat.  Bfink  of  Fort  Worth  v.  Phillip  &  Wiggs  Mach,  Co,,  15 
Tex.  Civ.  App.  159,  39  S.  W.  217.)  In  the  case  at  bar  it  must 
be  held,  under  the  terms  of  the  seventh  subdivision  of  the  agree- 
ment quoted  above,  that  tlie  defendant  bank  imdertook  the  duty 
of  ascertaining  the  amount  due  from  Miller  to  McDonald  and 
Cooney  on  account  of  the  purchase  price  of  the  mine,  and  that 
it  undertook  to  pay  out  of  the  funds  deposited  for  that  pur|x>s3 
the  sums  so  found  due  them.  So  far  as  the  amounts,  respect- 
ively, due  to  the  plaintiffs  were  conceraed,  it  had  actual  knowl- 
edge, as  it  held  the  deeds  for  their  respective  interests  in  escrow. 
It  further  undertook  as  a  part  of  its  agreement  not  to  pay  any 
money  to  Miller  until  it  had  first  satisfied  out  of  this  specific 

Vol.  XXV— 30 


466  McDonald  v,  American  if  at.  B'k.   [June  T.'Ol 

fluid  the  amounts  due  these  plaintiffs.  Under  these  conditions 
it  cannot  be  said  that  the  money  was  not;  deposited  for  the  bene- 
fit of  McDonald  and  Cooney,  or  that  the  bank,  by  accepting  the 
deposit,  was  not  bound  to  apply  the  money  in  accordance  with 
tlie  tenns  of  the  contract.  It  had  an  active  duty  to  perform, 
and  it  cannot  free  itself  from  this  duty  w-ithout  showing  such 
performance.  The  burden  of  proof  was  upon  it  to  show  that 
it  had  paid  the  plaintiffs  in  full,  as  was  provided  by  the  terms 
of  the  agreement  under  which  it  held  the  money ;  or  tliat,  if  it 
had  paid  them  a  less  sum,  that  the  sum  was  paid  to  and  received 
by  plaintiffs,  they  having  a  full  knowledge  of  all  of  the  sur- 
rounding facts  and  circumstances,  and  expressly  consenting 
thereto.  (Ilall  v.  Marston,  17  Mass.  574.)  We  think  we  are 
not  mistaken  in  saying  that,  under  the  circumstances  disclosed 
by  the  testimony  in  this  case,  the  bank  became  a  trustee  for 
the  benefit  of  these  plaintiffs,  and  that  it  must  be  charged  with 
liability  as  such.  (2  Abb.  Law  Diet.  tit.  "Trusts;"  27  Am.  & 
Eng.  Enc.  Law,  p.  3;  Mannix  v.  Purcell,  46  Ohio  St.  102,  ID 
K  E.  572,  15  Am.  St.  Kep.  562;  Civil  Code,  Sees.  2951,  295;J, 
.3001.)  • 

The  knowledge  and  acquiescence  of  the  beneficiary  at  tlie 
-time  of  its  creation  has  never  been  held  to  be  necessary  to  the 
creation  of  a  trust.  It  is  sufficient  if  he  assents  when  he  leams 
of  it,  and  where  it  is  for  his  benefit  his  assent  will  be  presumed. 
It  is  contended  that  there  was  nothing  owing  from  Ifimmo  antl 
Mitchell  to  the  plaintiffs,  and  therefore  that  there  was  no  con- 
/^ideration  for  the  trust.  To  this  contention  two  answers  are 
pertinent:  First,  the  relation  of  plaintiffs  to  the  title  to  the 
property  in  question  was  of  itself  a  sufficient  consideration  to 
uphold  the  trust;  second,  it  needs  no  consideration  to  support 
it,  as  between  these  beneficiaries  and  the  trustee.  A  trust  which 
has  been  executed  so  far  as  the  settlor  is  concerned  cannot  be 
defeated  by  the  trustee  for  want  of  consideration.  The  trustee 
cannot  take  the  money  under  the  trust  agreement,  use  it  for  his 
.own  benefit,  and  then  dispute  with  the  cestui  que  trust  the 
validity  of  the  agreement  by  which  alone  he  obtained  possession 
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of  the  fund.  (Benjamin  v.  Gill,  45  Ga.  110 ;  Smith  v.  Sutton, 
74  Ga.  528 ;  McLeran  v.  Melvin,  56  jST.  C.  195  ;  Irby  v.  Kitchell, 
42  Ala.  438.) 

The  proposition  that,  where  money  is  paid  by  one  party  to 
another  for  the  benefit  of  a  third  person,  such  third  person  may 
enforce  the  payment  thereof  in  law,  has  given  rise  to  many 
conflicting  decisions;  but  the  proposition  is  set  at  rest  in  the 
state  of  Montana  by  Section  2103  of  the  Civil  Code,  which 
declares  that  "a  contract  made  expressly  for  the  benefit  of  a 
third  person  may  be  enforced  by  him  at  any  time  before  the 
parties  thereto  rescind  it"  The  conflict  in  the  authorities  has 
mainly  arisen  upon  the  question  as  to  whether  such  contract 
could  be  enforced  at  law,  or  whether  the  beneficiary  must  resort 
to  an  equitable  action.  It  has  been  repeatedly  held  that,  owing 
to  want  of  privity  between  tlie  trustor  and  the  beneficiary,  it 
could  not  be  enforced  at  law ;  but  it  has  always  been  the  rule 
in  equity,  when  money  has  come  into  the  hands  of  a  promisor 
under  his  agreement  to  devote  it  to  a  certain  purpose,  that 
equity  would  compel  him  to  devote  it  to  tliat  purpose  at  the  suit 
of  the  beneficiary.  All  question  with  reference  to  this  matter 
is,  we  think;  set  at  rest  by  the  section  just  quoted;  and  under 
the  reformed  method  of  procedure  uniting  legal  and  equitable 
remedies  the  duty  to  pay  over  the  money  can  be  enforced  In 
:an  ordinary  action  for  money  had  and  received,  as  in  the  case 
at  bar.  {McLaren  v.  Hutchinson,  22  Cal.  188,  83  Am.  Dec. 
59;  Tyler  v.  Mayre  (Cal.),  27  Pac.  160;  Walden  v.  Karr,  88 
111.  49 ;  Williams  v.  Haskins  Estate.  66  Vt  378,  22  Am.  Sr. 
117,  29  Atl.  371 ;  Hirsh  v.  Auer,  146  N.  Y.  13,  40  K  E.  397 ; 
Lawrence  v.  Fox,  20  'N.  Y.  268 ;  Hutchings  v.  Miner,  46  N".  Y. 
456,  7  Am.  Kep.  369;  Mellen  v.  Whipple,  1  Gray,  317;  Fol- 
lansbee  v.  Johnson,  28  Minn.  311,  9  'E,  W.  882;  Stevens  v. 
Flarmagan,  131  Ind.  122,  30  N.  E.  898 ;  Morgan  v.  Mining 
Co,,  37  Cal.  534;  Second  Nat  Bank  of  St,  Louis  v.  Grand 
Lodge  F.  &  A.  Masons,  98  U.  S.  123,  25  L.  Ed.  75.) 

Can  there  be  any  doubt  that  in  the  case  at  bar  funds  came 
.to  the  defendant  bank  which  in  equity  belonged  to  these  plain- 
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tiffs?     Can  there  be  any  doubt  that,  had  these  plaintiffs  been 
informed  that  there  were  funds  in  the  hands  of  the  bank  set 
apart  for  the  payment  of  their  demand,  they  would  not  have 
consented,  and  received  only  a  part  of  the  same,  and  the  worth- 
less notes  of  John  S.  Miller  for  the  balance  due  them  ?     Can 
there  be  any  doubt,  under  the  authorities,  that  the  bank,  by 
receiving  the  funds  under  the  contract,  undertook  to  pay  the 
plaintiffs  in  full  ?     In  Keller  v.  Ashford,  133  TJ.  S.  610,  10 
Sup.  Ct.  494,  33  L.  Ed.  667,  it  is  held  that  a  mortgagee  can 
maintain  a  suit  in  equity  in  the  federal  court  against  a  grantee 
of  mortgaged  premises,  who  has  assumed  the  payment  of  the 
mortgage,  and  in  the  opinion  of  Mr.  Justice  Gray  is  to  be  found 
a  very  full  discussion  of  tlie  reasons  why  suit  in  equity  can  be 
maintained  upon  promise  made  for  his  benefit  by  a  third  per- 
son, w^hen  such  person  could  not  maintain  an  action  at  law  upon 
the  same  promisa     A  very  complete  note  upon  the  subject  of 
promises  for  the  benefit  of  third  persons,  and  the  right  to  main- 
tain actions  thereon,  is  to  be  found  in  Sanders  v.  McMillian, 
39  Am.  St  Rep.  31  (s.  c.  11  South.  750),  in  which  the  anno- 
tator  says  that  the  prevailing  doctrine  in  this  country  is  that 
the  third  person  for  whose  benefit  the  promise  is  made  may 
sue  on  it  in  his  own  name,  whether  made  with  or  w^ithout  his 
knowledge. 

I'rom  the  foreseeing  authorities  it  would  seem  to  be  plain 
that  the  bank,  by  the  acceptance  of  the  money  under  the  terms 
of  the  agreement,  assumed  the  relation  of  trustee  to  these  plain- 
tiffs, to  pay  over  to  them  the  full  amount  of  money  due  them 
from  John  S.  ^liller.  This  duty  was  absolute,  and  could  not 
be  discharged  by  the  payment  of  a  less  sum  of  money  by  the 
bank,  unless  it  had  communicated  the  information  which  it 
had  tliat  a  sum  of  money  more  than  adequate  for  the  purpose 
had  been  provided  for  the  payment  of  these  claims,  and  that 
this  payment  was  the  last  to  be  made  to  Miller  on  account  of 
the  sale  of  the  property.  Neither  was  it  sufficient  for  the  bank 
to  assume  that  plaintiffs  had  full  knowledge  of  all  the  facts 
bv  reason  of  their  relations  with  Miller.     It  was  the  dutv  of 
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the  bank,  as  trustee,  to  ascertain  definitely  what  knowledge 
they  had ;  or,  in  other  words,  to  inform  them  completely  of  the 
dutv  which  it  had  assumed. 

The  relation  which  the  bank  sustained  to  the  plaintiffs  was 
unquestionably  that  of  an  express  trust  for  their  benefit.  Messrs. 
Ximmo  and  Mitchell  were  the  trustors,  the  bank  the  trustee, 
and  the  plaintiffs  the  beneficiaries ;  exactly  fulfilling  the  pro- 
visions of  Civil  Code,  Sec.  2953.  It  is  then  equally  beyond 
doubt  that  the  bank  Avas  held  to  the  utmost  good  faith  in  deal- 
ing with  this  trust.  Our  statute  declares  that  a  trustee  may 
not  obtain  any  advantage  over  the  beneficiary  by  concealment, 
and  is  bound  in  all  dealings  with  the  beneficiary  to  the  highest 
good  faith.  (Civil  Code,  Sec.  2970.)  When  it  accepted  this 
trust  it  bound  itself  to  conform  strictly  to  the  directions  con-' 
tained  in  the  instrument  by  which  the  trust  was  created.  (2 
Pom.  Eq.  Jur.  Sec.  1062.)  It  was  therefore  the  duty  of  the 
bank,  inasmuch  as  it  was  taking  upon  itself  the  discharge  of  tlie 
trust  in  a  way  and  manner  not  in  conformity  with  the  pro- 
visions of 'the  instrument  creating  the  trusty  to  give  full  infor- 
mation to  the  plaintiffs  of  the  condition  of  the  trust  This 
could  have  only  been  done  by  exhibiting  to  the  plaintiffs  the 
contract  creating  tlie  trust,  or  giving  them  full  information 
otherwise  with  reference  to  its  terms  and  provisions.  A  con- 
cealment of  the  trust,  whether  intentional  or  otherwise,  was  a 
form  of  actual  fraud,  and  rendered  the  bank  liable  for  such 
damages  as  the  plaintiff  sustained  by  reason  of  its  failure  so 
to  disclose  the  contract.  {Id.  Sees.  902,  3901.)  It  is  a  funda- 
mental principle  that  a  trustee  in  dealing  with  a  cestui  que 
trust,  or  in  the  management  of  the  trust  estate,  must  always 
show  uberrima  fides,  {Bound  v.  Railroad  Co,  (C.  C),  50  Fed. 
854.)  Concealment  is  a  breach  of  the  trust  (1  Story,  Eq. 
Jur.  214.)  A  trustee  wdll  always  render  himself  liable  where 
there  is  a  concealment  of  a  material  fact  w^hich  it  is  his 
duty  to  disclose,  {Id.  217.)  A  trustee  cannot,  by  the  sup- 
pression of  a  fact  which  ought  to  be  known  to  his  beneficiary, 
entitle  himself  to  a  benefit.      {Id.   220.)      Men   are  not  to 
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be  entrapped  by  tJhe  fraudulent  contrivance  or  cunning  of  thos^ 
who  purposely  misled  them.  (Id.  222 ;  27  Am.  &  Eng.  Enc. 
Law,  191.)  If  a  party  innocently  misrepresents  or  conceals  a 
material  fact  by  mistake,  it  is  equally  conclusive,  for  it  oper- 
ates as  a  surprise  and  imposition  on  the  other  party.  {Juzan  v. 
Toulmin,  44  Am.  Dec.  453.)  The  burden  of  proving  the  per- 
fect good  faith  of  the  transaction  between  a  trustee  and  the 
beneficiary  is  always  upon  the  trustee.  (27  Am.  &  Eng.  Enc. 
Law,  193;  Pairo  v.  Vickery,  37  Md.  467.)  Acceptance  of  the 
trust  by  the  trustee  is  presumed  from  his  dealings  with  the  trust 
property.  (2  Pom.  Eq  Jur.  Sees.  1007-1060.)  The  fact  that 
the  bank  had  in  its  possession  the  deeds  in  escrow  and  the  agree- 
ment under  which  the  trust  was  created  raises  the  co-nclusiv^e 
presumption  that  it  had  knowledge  of  the  contents  of  tJhe  agree- 
ment, and  it  could  not  set  up  ignorance  of  the  contents  of  such 
agreement.     (2  Whart  Ev.  Sec.  1243.) 

It  is  sufficient,  so  far  as  plaintiffs  are  concerned,  to  show  that 
the  transaction  of  September  28,  1896,  about  which  they  were 
tostifying,  was  made  in  utter  ignorance  of  their  rights,   and 
would  not  have  been  made  had  they  been  apprised  of  the  true 
state  of  affairs.     Not  only  this,  but  the  plaintiffs  were  misled 
into  accepting  partial  payments  of  their  claims  through  misrejy- 
resentations  made  by  Johnson,  the  cashier,  or  by  Miller  in  his 
presence,  and  not  contradicted  by  Johnson.     There  is  no  dis- 
pute between  the  parties  that  $96,800  was  received,  and  that 
by  the  express  provisions  of  article  7  of  the  agreement  the  bank 
w^as  to  pay  so  much  of  this  money  to  the  plaintiffs,  McDonald 
and  Cooney,  as  remained  unpaid  on  account  of  the  purchase 
price  of  their  interests  in  the  Diamond  Hill  Mines.     The  de- 
fendant did  not  discharge  its  duty  under  tJiis  agreement,  and 
concealed  from  the  plaintiffs  the  true  condition  of  affairs,  and 
misrepresented  to  them  the  actual  facts  in  the  case.     The  appel- 
lants say  that,  "if  we  surrendered  any  rights  through  misrep- 
resentation, our  remedy  is  by  an  action  for  damages  for  the 
deceit,"  but  they  do  not  imdertake  to  say  that,  '*if  the  bank^ 
by  reason  of  having  plaintiffs'  deeds  in  escrow,  and  by  reason 
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of  the  fact  that  they  received  this  money,  promised  to  pay  it 
to  US  for  the  amount  due  on  said  deeds,  we  may  not  have  ex- 
actly this  sort  of  action  against  it;"  and  the  authorities  which, 
we  have  already  cited  show  most  conclusively  that  this  was  so. 
They  say  the  orders  and  consents  by  plaintiffs  were  admissible 
in  evidence  for  the  defense.  Wfe  might  add  to  this  that,  if  the 
^'orders  and  consents"  made  by  plaintiffs  had  been  made  with 
a  full  knowledge  on  their  part  of  the  actual  conditions  of  the 
trust,  and  that  the  money  was  in  the  bank  to  pay  them  in  full, 

such  "orders  and  consents"  would  have  been  absolutely  conclu- 

t' 

sive.  As  they  did  not  have  this  knowledge,  and  wore  misled  by 
misrepresentations  made  by  their  trustee,  or  in  his  presence^ 
and  not  contradicted  by  him,  they  cut  no  figure,  other  than  to 
show  the  circumstances  imder  which  the  transactions  took  place, 
It  is  said  that  an  indefinite  agreement  as  to  amounts  will  not 
support  ass'U^mpsif,  Granted.  But  there  was  nothing  indefinite 
about  the  agreement  in  this  case.  The  bank,  our  trustee,  had 
in  its  possession  the  deeds,  and  full  information  as  to  what 
amounts  were  due  thereon,  upon  the  payment  of  which  into  • 
the  bank  to  the  credit  of  the  plaintiffs  they  were  authorized  to 
surrender  the  deeds.  Where  it  is  the  duty  of  a  party  by  con- 
tract or  otherwise  to  remit  or  apply  money  in  his  hands,  and 
he  fails  to  do  it^  no  demand  is  necessary  before  bringing  suit 
against  him  for  such  money.  (Ferguson  v.  Dunns  Adrnr,  28 
Ind.  58;  Caferlin  v.  Sonierville,  22  Ind.  482;  Stacy  v.  Gra- 
ham, 14  X.  Y.  492.) 

We  have  already  sc^^en  bv  the  authorities  which  have  beeji 
cited  that  this  defendant,  having  received  this  money  under  a 
promise  to  disix>se  of  it  in  a  certain  way,  and  not  having  dono 
so,  is  estopped  from  denying  that  the  plaintiffs  were  strangers 
to  the  contract,  or  that  said  contract  was  not  based  upon  suffi* 
cient  consideration,  or  that  there  was  no  privity  between  the 
plaintiffs  and  the  trustor.  They  say  it  was  not  made  for  the 
benefit  of  plaintiffs,  nor  either  of  them.  In  view  of  the  fact 
that  they  are  expressly  named  in  the  agreement,  and  that  the 
bank  received  £20,000  under  an  agreement  that  it  would  pay 
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to  these  persons  the  amounts  due  them,  it  is  hard  to  see  upon 
what  ground  appellant  can  contend  tliat  this  agreement  was  not 
made  for  the  benefit  of  the  plaintiffs.  If  the  seventh  subdivis- 
ion of  this  agreement  is  not  for  the  benefit  of  plaintiffs,  in  what 
manner  would  it  have  to  be  made,  or  what  would  have  to  be  its 
form  and  substance,  in  order  to  be  a  contract  made  for  their 
benefit  ?    ■ 

Since  this  brief  has  been  in  print,  71  Am.  St,  Rep.  has  been 
issued,  and  in  it  we  find  a  very  complete  monographic  note  on 
contracts  for  the  benefit  of  tliird  persons,  appended  to  the  case 
of  Baxter  v.  Camp,  to  which  we  desire  to  call  the  attention  of 
the  court,  particularly  to  the  discussion  of  the  "American  rule," 
found  on  page  182,  and  "Contracts  to  pay  the  debts  of  another," 
on  page  109  (s.  c.  41  Atl.  802).  We  also  desire  to  call  the 
court's  attention  to  Meiriman  v.  Moore^  90  Pa.  78. 

Ul>on  the  question  of  consideration  necessary  to  support  such 
contract,  and  the  privity  required,  we  also  beg  leave  to  call  atten- 
tion to  the  following  authorities:  "A  valuable  consideration, 
in  the  sense  of  law,  may  consist  either  in  some  right,  interest, 
profit  or  benefit  accruing  to  one  party,  or  some  detriment,  loss 
or  resjx)nsibility  given,  suffered  or  undertaken  by  the  other." 
(3  Am.  &  Eng.  Enc.  Law,  831;  2  Kent  Comm.  465;  Rector, 
etc,  St.  Mark's  Church  v.  Teed,  120  N.  Y.  583,  24  X.  E.  1014.) 
^^A  consideration,  however  slight^  is  sufficient,  provided  there 
is  no  fraud  in  tlie  transaction."  (Spangler  v.  Springer,  22  Pa. 
454;  Pierce  v.  Fuller,  8  Mass.  223,  5  Am.  Dec.  102.)  *'The 
consideration  is  sufficient  if  it  arisen  from  any  act  of  plaintiff 
from  which  the  defendant  or  a  stranger  derives  any  benefit, 
however  small."  (Esling  v.  Zanizinger,  13  Pa.  50;  Hind  v. 
Holdship,  2  Watts,  104,  26  Am.  Dec.  107.)  'Where  a  contract 
creates  a  duty  or  relation  in  the  nature  of  a  trust,  the  action 
is  maintainable,  the  consideration  retained  being  regarded  as 
held  in  the  nature  of  a  trust  for  the  persons  indicated  by  the 
contract."  (Follanshcc  v.  Johnson,  28  Minn.  311,  9  X.  W. 
882.)  '*A  |)<?rson  with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another  is  a  trustee  of  an  express  trust, 


25  Mont.]      McDonald  v.  American  Nat.  B'k.  473 

within  the  meaning  of  the  statute."  (Lake  v.  Albert,  37  Minn. 
453,  35  X.  W.  177.)  "The  consideration  must  move  to  the 
defendant,  either  from  the  plaintiff  or  the  promisea"  (Wyman 
V.  Smith,  2  Sandf.  331-337.)  "The  placing  of  money  in  the 
hands  of  the  promisor  under  his  promise  to  pay  it  over  is  a 
sufficient  consideration."  (Perry  v.  Swasey,  12  Cush.  36 ;  Wy- 
man  v.  Smith,  2  Sandf.  337 ;  Kolloch  v.  Parcher,  52  Wis.  393, 
9  iff.  W.  67 ;  Liicas  v.  Chamberlain,  8  B.  Mon.  276 ;  Outhrie 
V.  Eerr,  85  Pa.  303.)  "And  the  payment  of  the  money  to  the 
promisor  creates  a  sufficient  privity  of  contract  to  enable  the 
third  party  to  recover."  (Esling  v.  Zantzinger,  13  Pa.  50; 
Hall  v.  Marston,  17  Mass.  575 ;  Perry  v.  Swasey,  12  Cush.  36; 
Frost  v.  Oage,  1  Allen,  262;  Jones  v.  Higgins,  80  Ky.  409; 
Brewer  v.  Dyer,  7  Cush.  337.)  There  is  not  a  case  cited  in 
appellant's  brief  which  is  in  any  particular  like  the  case  at  bar, 
xmd  not  one  cited  that  tends  in  any  way  to  hold  that  in  a  case 
like  the  one  at  bar  the  plaintiffs  might  not  recover. 

Messrs.  McConnell  &  McConnvell,  for  Respondents. 

(1)  The  central  point  around  which  all  the  facts  group  them- 
selves, and  upon  which  the  appellant  must  be  held  liable,  if  at 
all,  is  paragraph  7  in  respondents'  Exhibit  A.  Upon  this  para- 
graph we  observ^o:  (a)  That  it  provides  that  said  £20,000 
are  not  to  be  paid  to  said  John  S.  Miller,  (b)  Said  money  was 
to  he  forwarded  to  the  American  National  Bank  of  Helena, 
Mont,  (c)  It  was  to  he  applied  by  the  said  bank  in  paying  off 
and  discharging  such  "attachments,  liens,  incumbrances,  claims 
and  demands  as  may  then  exist  against  said  properties,  and  in 
paying  off  and  discharging  such  moneys  as  may  then  be  owing 
from  the  said  John  S.  Miller  to  John  B,  Wilson,  Thomas  D. 
Cooney  and  Angus  A.  McDonald  for  the  unpaid  purchase  price 
of  said  properties."  (d)  Tliat  "only  the  surplus,"  if  any,  after 
the  payment  of  such  claims,  was  to  be  paid  to  said  John  S. 
Miller.  The  rest  of  the  paragraph  is  immaterial,  so  far  as  this 
controversy  is  concerned.  We  further  observe  that  respondents, 
McDonald  and  Cooney,  and  Wilson  had  been  co-owners  with 
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Miller  in  these  propertites,  which  had  been  sold  to  Kimmo  and 
Mitchell ;  but  before  said  sale  said  respondents  and  Wilson  had 
sold  their  interests  on  a  credit  to  Miller,  or  at  least  very  little 
had  been  paid  thereon,  and  there  were  large  balances  due  to 
respondents  and  Wilson ;  that  in  these  sales  deeds  were  executed 
by  McDonald  and  Cooney  to  Miller,  and  placed  in  escrow  in  the 
American  Xational  Bank,  the  appellant,  to  be  delivered  to  !M^il- 
ler  upon  payment  by  him  of  the  balance  of  the  purchase  money 
due  them  respectively.  About  this  there  is  no  controversy.  This 
fact  was  unquestionably  knowm  to  Kimmo  and  Mitchell  when 
they  entered  into  the  contract  Exhibit  A ;  hence  the  provision 
in  clause  7  for  the  payment  to  Wilson,  Cooney  and  McDonald 
of  the  unpaid  purshaso  price  of  the  properties.  The  trustors 
were  directly  interested  in  respondents.  It  was  necessary  foi 
them  to  have  these  deeds  in  order  to  perfect  their  title.  They 
sent  the  money  to  appellant,  with  directions  to  pay  the  same 
directly  to  respondents  in  redeeming  these  deeds.  It  further 
appears,  as  we  will  show  in  the  proof,  that  an  attachment  had 
lx}en  levied  upon  the  properties  by  Fraser  &  Chalmers.  It  is 
manifest  that  Ximmo  and  Mitchell  intended  by  the  provisions, 
of  paragraph  7  to  apply  a  sufficient  amount  of  the  money  sent 
to  appellant  directly  to  the  payment  of  these  inciunbrances?, 
claims  or  demands  against  the  property, -and  to  the  payment  of 
the  unpaid  purchase  money  due  to  tliese  respondents  from  ilil- 
ler.  It  is  further  manifest  that  they  did  not  intend  that  there 
should  go  into  the  hands  of  Miller  any  of  this  money  except  th«* 
surplus  which  might  be  loft  after  discharging  these  claims 
against  the  property.  The  proper  construction  of  this  para- 
graph is  that  it  was  only  such  debts  and  liabilities  of  tlie  old 
Diamond  Hill  Mining  Ccmipany  as  constituted  a  lien  upon  the 
pro}^rties,'and  would  thereby  cloud  the  title,  that  were  intended 
to  be  paid  out  of  the  money  sent  to  appellant.  It  will  be  noted 
that  the  character  of  the  claims  outside  of  those  belonging  to 
Wilson  and  resjwndents,  which  were  to  l)e  paid  was  "attach- 
ments, liens,  incumbrancer,  claims  and  demands  as  may  then 
exist  against  said  properties."  The  general  indebtedness  of  the 
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Diamond  Hill  Mining  Company,  which  did  not  constitute  any 
lien  or  other  claim  or  demand  against  the  properties,  was  not 
intended  to  be,  and  was  not,  embraced.  Nimmo  and  Mitchell, 
as  purchasers,  had  no  concern  about  the  outside  indebtedness  of 
the  Diamond  Hill  Mining  Company.  The  proof  only  shows  one 
debt  outside  of  these  vendors'  debts  which  came  within  the  pro- 
visions of  this  paragraph,  and  that  was  the  debt  of  Fraser  & 
Chalmers.     Ximmo  and  Mitchell  were  cs})ecially  anxious  thai 

Wilson  and  respondents  should  be  paid,  because  otherwise  Mil- 
ler could  not  get  title  to  their  interests.     There  was  an  abimd- 

ance  of  money  to  pay  off  all  the  outside  demands  against  the 

property,  and  to  have  paid  Wilson  and  respondents  in  full.     It 

was  the  duty  of  appellant,  imder  the  trust  reposed  in  it  by  the 

remitter  of  the  monev,  to  have  ascertained  the  amount  of  these 

incumbrances,  and  the  amounts  due  to  respondents  and  Wilson, 

and  have  paid  the  same  to  the  several  parties  to  whom  said 

amounts  were  due.     It  was  "only  the  surplus"  which  was  to  be 

paid  to  Miller. 

(2)  The  appellant  accepted  this  money  through  its  cashier, 
Mr.  Johnson,  and  assumed  to  execute  the  trust  reposed  in  ic 
under  said  paragraph  7.  Upon  receipt  of  the  money  by  the  ap- 
pellant, it  became  vested  with  such  title  to  the  money  as  would 
enable  it  to  discharge  the  duty  created  by  the  contract,  and  in 
the  manner  directed  by  the  contract  A  duty  arose  out  of  the 
contract  when  the  money  was  accepted  binding  appellant  to  pay 
said  money  to  the  parties  named  in  the  contract.  These  parties 
immediately  became  beneficiaries  in  this  fund.  Not  a  dollar 
of  it  belonged  to  Miller,  nor  could  it,  without  a  violation  of  the 
contract  under  which  it  was  received,  be  paid  to  him,  except  the 
surplus  left  after  paying  the  creditors  described.  The  gist  of 
this  whole  controversy,  then,  is,  did  the  conditions  al)ove  set 
out  create  a  trust  in  which  Mitchell  and  Jsimmo  were  trustors, 
the  appellant  was  trustee,  and  the  creditors  named  were  bene- 
ficiaries? For  whom  did  appellant  hold  this  money  after  it 
received  it  ?  Nimnio  and  Mitchell  had  parted  with  it.  It  was 
in  the  possession  of  appellant     It  was  not  appellant's  money. 
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^'Only  the  surplus"  was  Miller's  money.  The  remainder  was 
the  money  of  these  creditors.  It  could  belong  to  no  one  else. 
The  appellant  owed  no  duty  to  Miller  under  the  contract,  ex- 
cept to  pay  him  th6  surplus.  It  owed  a  duty  to  the  creditors 
described  to  the  extent  of  j)aying  them  the  money  necessary  to 
satisfy  their  demands. 

(3)  It  is  hardy  necessary  to  refer  to  the  common-law  authori- 
ties on  the  subject  of  what  constitutes  a  trust,  because  the  pro- 
visions of  our  Civil  Code  cover  the  whole  subject.  Section  2951 
defines  a  voluntary  trust  to  be  "an  obligation  arising  out  of  a 
personal  confidence  reposed  in  and  voluntarily  accepted  by  one 
for  the  benefit  of  another."  Can  any  transaction  be  brought 
more  perfectly  within  this  definition  than  the  case  at  bar  ?  The 
elements  of  "personal  confidence  reposed"  and  "voluntarily  ac- 
cepted" for  "the  benefit  of  another"  all  enter  into  the  case  at 
har.  The  respondents  were  the  persons  in  part  for  whose  bene- 
fit the  confidence  of  the  remitter  was  reposed  in  appellant.  The 
statute  further  defines  and  gives  technical  names  to  the  parties 
to  the  trust.  (Section  2953.)  Section  2954  clinches  the  matter 
when  it  provides :  "Every  person  who  voluntary  [voluntarily] 
assimies  a  relation  of  personal  confidence  with  another  is  deemed 
a  trustee,  within  the  meaning  of  this  chapter,  not  only  as  to 
the  person  who  reposes  such  confidence,  but  also  as  to  all  per- 
sons of  whose  affairs  he  thus  acquires  information  which  was 
given  to  such  person  in  the  like  confidence,  or  over  whose  af- 
fairs he,  by  such  confidence,  obtains  any  control."  Is  it  not 
clear  that,  by  virtue  of  the  confidence  reposed  in  the  bank  by 
the  trustors,  the  luonev  which  came  into  its  hands  became  sub- 
ject  to  its  control  'i  We  think  we  have  demonstrated,  then,  that 
the  bank  was  a  trustee,  and  held  this  monev  in  trust  for  the 
creditors  nanie<l  in  the  instnmient  creating  the  trust.  Xow, 
how  did  it  discharge  this  duty  ?  There  underlies  a  great  deal 
of  the  argument  of  counsel  for  appellant  this  fatal  error:  He 
assumes  that  what  McDonald  and  Cooney  did  was  as  obligator}' 
upon  them  as  if  they  had  done  it  with  the  full  knowledge  of 
their  rights  under  this  c(mtract.     lie  seems  to  ignore  the  fact 
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that,  when  they  accepted  $15,000  and  $7,000,  respectively,  of 
this  money  from  appellant,  and  surrendered  their  deeds  to 
Miller,  thereby  they  waived  any  right  which  they  had  under 
this  contract  to  any  more  of  said  money  than  they  actually  re- 
ceived. Can  it  be  supposed  that,  if  they  had  been  made  ac- 
quainted with  the  provisions  of  this  contract,  and  the  duty  of 
the  bank  to  pay  the  money  to  them,  they  would  have  waived 
such  right  ?  The  money  was  in  the  hands  of  the  bank  for  them. 
It  was  not  Miller's  money,  but  theirs.  They  took  Miller's  worth- 
less notes,  and  let  him  have  their  money,  and  all  because  they 
were  ignorant  of  the  fact  that  it  was  their  money.  Mr.  Johnson 
was  silent  when  it  was  his  solemn  duty  to  speak.  It  was  in  the 
hands  of  the  trustee  for  them,  and  the  trustee,  with  this  con- 
tract right  imder  his  eyes,  paid  to  Miller  the  $25,000  with 
which  it  had  been  intrusted  for  respondents.  Respondents  were 
in  entire  ignorance  of  their  rights,  and  yet  it  is  gravely  argued 
that,  because  respondents  accepted  part  of  their  money,  and 
took  Miller's  notes  for  the  remainder,  that  they  thereby  are 
estopped  to  complain  of  the  appellant. 

(4)  From  the  evidence  it  appears  that  the  appellant,  through 
its  cashier,  had  full  knowledge,  at  the  time  this  money  was  paid, 
of  the  contents  of  said  clause  7.  It  is  also  uncontroverted  that 
at  the  time  the  money  was  received  by  Mr.  Johnson  as  cashier 
of  the  bank,  McDonald  and  Cooney  had  no  knowledge  whatever 
of  the  provisions  made  in  their  behalf.  It  is  undisputed  that 
Cooney,  McDonald  and  Wilson  had  sold  their  interests  in  the 
Diamond  Hill  Mines  to  John  S.  Miller,  and  had  received  some 
small  payments  therefor,  and  that  said  Miller  owed  McDonald 
some  $46,000  and  Cooney  some  $21,500  balance  of  purchase 
money;  that  at  the  time  of  such  sale  deeds  were  executed  by 
said  McDonald  and  Cooney  to  said  Miller,  and  notes  for  the 
unpaid  purchase  money  were  executed  by  Miller,  and  said  deeds 
and  notes  were  placed  in  the  American  National  Bank, — ;the 
deeds  in  escrow,  to  be  delivered  when  the  notes  were  paid,  and 
the  notes  were  placed  there  for  collection ;  that  about  the  28th 
of  September,  1896, — perhaps  a  day  or  two  before  this, — an 
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arrangement  was  made  in  contemplation  of  the  money  that  was 
expected,  and  which  came  on  the  28th  of  September,  by  which 
McDonald  agreed  to  take  the  round  sum  of  $30,000  for  the 
balance  that  was  due  him,  $15,000  of  which  to  be  paid  out  of 
the  money  expected,  and  Miller's  noto  taken  for  $15,000,  due 
in  60  days,  to  be  paid  out  of  another  payment,  which  he  repre- 
sented was  coming  in  some  30  days ;  that  Cooney  agreed  1x>  take 
the  round  sum  of  $17,000  for  what  was  due  him,  $7,000  of 
which  was  to  be  paid  in  cash  out  of  the  payment  expected,  and 
the  note  of  Miller  was  executed  for  $10,000,  to  be  paid  out  of 
another  payment,  expected  in  about  30  days,  as  represented  by 
Miller.  An  order  was  executed  by  McDonald,  which  was  aLjo 
signed  by  Miller,  addressed  to  A.  C.  Johnson,  cashier,  directing 
him  to  pay  out  of  the  money  to  be  received  $15,000,  and  direct- 
ing him  to  pay  the  $15,000  note  out  of  the  next  payment.  A 
similar  order  was  executed  by  Cooney.  It  is  a  controverted  fact 
as  to  whether  Johnson  represented  to  McDonald  and  Cooney, 
or  either  of  them,  that  such  further  payment  of  $100,000  would 
be  made.  McDonald  and  Cooney  both  testify  that  he  did,  but 
he  denies  it  Miller  also  denies  making  any  such  promise.  The 
sequel  shows  that  no  such  money  was  to  be  paid,  and  that  what- 
ever representations  were  made  to  that  effect  were  false.  That 
Miller  was  guilty  of  willful  falsehood  when  he  testified  that  he 
made  no  such  representation  is  fully  shown,  by  the  following 
clause  in  the  order  which  he  signed,  to  Johnson  on  the  28th  of 
September,  1896,  to-wit:  "And  also  leaving  with  you  his  prom- 
issory^ note  in  my  favor  in  the  sum  of  $15,000,  payable  on  or 
before  60  days  after  date,  with  the  understanding  that  you  shall 
retain  that  sum  out  of  the  next  payment  from  the  sum  paid  in 
on  the  sale  of  said  mines,  and  place  to  my  credit  when  so  re- 
ceived." Miller's  name  is  signed  to  this  order,  and  it  unques— 
tionably  refers  to  a  future  payment  which  he  had  represented 
to  McDonald  would  be  made  through  the  bank,  and  out  of  which 
said  note  was  to  be  paid.  Johnson  received  this  order,  and  lie 
unquestionably  knew  that  McDonald  was  expecting  other  money. 
Unquestionably  the  contract  Exhibit  A  gave  all  the  terms  of  the 
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«ale,  and  in  it  could  have  been  found  the  provision  as  to  cash 
payments.  If  it  contained  no  provision  for  another  $100,000, 
then  Miller  invented  this  for  the  very  purpose  of  misleading 
McDonald  and  Cooney,  and  getting  them  t6  take  his  notes  for 
a  part  of  their  money.  We  do  not  say  that  Johnson  made  any 
representations  on  this  subject.  If  he  did,  it  was  probably  done 
upon  the  representations  made  by  Miller.  It  is  immaterial 
whether  he  did  or  not.  It  is  enough  that  he  had  in  his  possession 
the  contract  which  provided  for  the  payment  in  full  of  respond- 
ents ;  that  he  had  his  attention  called  to  the  contract,  and  looked 
over  it  just  before  this  transaction  was  closed,  and  nxade  no  dis- 
closures to  either  of  them  of  their  rights  thereunder.  Respond- 
ents were  placed  between  the  de\dl  and  the  deep  sea, — the  false 
representations  of  Miller  by  which  they  were  deceived  into  tak- 
ing his  notes,  and  the  profound  silence  of  Mr.  Johnson  when  it 
was  his  duty  to  speak.  Mr.  Johnson,  by  this  course,  made  it 
possible  for  Miller  to  consummate  his  fraud  upon  respondents. 
He  was  guilty  of  a  legal  wrong  in  the  violation  of  his  plain  duty 
to  respondents  under  the  contract  It  is  undisputed  that  the 
money  would  not  have  been  paid  until  the  titles  of  respondents 
Avere  vested  in  Miller.  Deeds  of  conveyance  of  McDonald, 
Cooney  and  Y^ilson  had  been  executed  at  the  time  they  sold 
their  interests  to  Miller,  and  had  been  placed  in  escrow  in  the 
bank  of  appellant,  and  they  were  the  deeds  which  Nimmo  ana 
Mitchell  or  their  associates  or  successors  had  to  have  in  order 
to  get  a  title  to  tlie  property  which  they  had  purchased,  and 
for  the  getting  of  which  they  had  made  the  provisions  in  clause 
7  of  the  contract.  Johnson  must  have  known  the  exact  sums 
coming  to  respondents  before  this  money  was  paid  out,  as  tlie 
same  were  fully  disclosed  in  the  orders  given  him  for  the  de- 
livery of  the  deeds. 

As  we  have  seen,  the  only  liens,  or  incumbrances,  or  demands 
against  the  property  which  it  was  necessary  for  him  to  remove 
in  order  to  be  able,  to  make  a  good  title  was  the  money  due  the 
vendors,  and  about  $2,200,  for  which  an  attachment  had  been 
levied.     $50,000  would  have  paid  off  respondents  and  Fraser 
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&  Chalmers,  and  just  what  sum  would  have  paid  off  Wilson  is 
not  disclosed,  but  the  fact  that  he  had  a  cash  payment  of  $9,000 
shows  that  tlie  balance  due  him  could  not  have  been  much  more 
than  the  balance  due  Cooney.  Nor  could  it  make  any  difference 
as  to  whether  the  amount  which  the  old  Diamond  Hill  Mining 
Company  owed  appellant,  which  amounts  to  some  $16,822  ac- 
cording to  Miller,  and  some  $13,000  according  to  Mr.  Johnson, 
and  upon  w^hich  respondents  were  liable,  would  have  been  in  the 
Avay  of  delivering  said  deeds.  This  indebtedness  was  no  lien 
or  demand  against  the  property.  Its  payment  was  not  provided 
for  by  the  contract,  but  this  could  have  been  paid  also,  and 
respondents  paid  in  full.  The  payment  of  this  latter  debt,  how- 
ever, was  a  matter  entirely  between  respondents.  Miller  and  the 
old  Diamond  Hill  Company.  It  is  claimed  that  McDonald  in- 
sisted that'this  debt  should  be  paid.  Granted  that  this  is  true, 
it  makes  no  difference,  so  far  as  the  appellant's  liability  is  con- 
cerned. It  was  no  part  of  its  duty  in  handling  the  money  in- 
trusted to  it  under  the  contract  to  pay  these  debts.  We  will  not 
allow^  ourselves  to  believe  that  tlie  fact  that  the  appellant  was 
interested  in  collecting  this  money  due  it  had  anything  to  do 
with  its  silence  in  relation  to  the  provisions  of  paragraph  7  at 
the  time  this  money  was  disposed  of.  But  it  is  obvious  that  the 
appellant  was  intei-ested  in  getting  this  money.  The  appellant, 
instead  of  paying  to  Miller  "only  the  surplus,"  placed  the  whole 
sum  of  $96,800  to  his  credit,  and  paid  it  out  upon  his  checks. 
This  court  cannot  say  that  this  money  was  all  paid  out  under 
the  provisions  of  said  paragraph  7.  And,  even  if  it  was  so  paid 
out,  by  what  authority  w^ere  these  other  debts,  which  consti- 
tuted no  incumbranace  upon  the  property,  paid  in  full,  and 
respondents'  debts,  the  most  important  of  any,  as  they  were  for 
the  very  property  itself,  should  be  only  paid  in  part?  It  can 
make  no  difference  w'hether  Ximmo  and  Mitchell  paid  said 
money  to  the  bank,  so  it  w^as  paid  to  it  for  respondents  under 
their  contract  The  bank  received  it  under  their  contract,  and 
they  became  trustors  to  it.  It  does  not  concern  the  bank  from 
w^hat  source  the  money  came.  What  one  does  through  another 
he  does  himself. 
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(5)  Appellant  objected  to  the  introduction  of  Exhibit  A  upon 
the  ground  that  it  was  incompetent^  irrelevant  and  immaterial, 
in  this :    Plaintiffs  McDonald  and  Cooney  are  both  strangers  to 
the  said  paper,  and  are  not  entitled  to  any  rights  or  benefits 
thereunder;  there  is  no  privity  between  plaintiffs;  that  said 
contract  was  not  for  the  benefit  of  plaintiffs,  and  that  it  had 
been  fully  performed  by  the  parties.     In  an  action  for  money 
had  and  received  it  is  not  necessary  that  plaintiff  should  have 
anything  to  do  with  the  paper  or  other  instrument  by  which 
the  defendant  received  the  money  for  the  use  and  benefit  of  the 
plaintiff.    An  action  for  money  had  and  received  is  at  common 
law  a  technical  designation  or  a  form  of  declaration  in  assump- 
sit, wherein  the  plaintiff  declares  that  the  defendant  had  and 
received  certain  money,  etc.     "The  action  will  lie  to  recover 
money  to  which  the  plaintiff  is  entitled,  and  which  in  justice 
and  equity,  when  no  rule  of  policy  or  strict  law  prevents,  the 
defendant  ought  to  refund  to  the  plaintiff.     I^o  privity  of  con- 
tract between  the  parties  is  necessary  to  sustain  the  action,  ex- 
cept that  which  results  from  the  possession  by  the  defendant  of 
the  money  which  in  equity  belongs  to  the  plaintiff."     (Maxw. 
Code  PI.  247;  1  Estee,  PL  Prac.  Sec.  838.)     Mr.  Estee  says: 
"The  general  rule  is  that  an  action  for  money  received  lies 
whenever  money  has  been  received  by  the  defendant  which  ex 
aeqiu)  et  bono  belongs  to  the  plaintiff,  or  which  in  equity  and 
conscience  he  has  no  right  to  retain,  whether  there  be  any  privity 
between  the  parties  or  not."    We  hardly  think  that  it  can  be 
seriously  contended  that  said  clause  7  in  Exhibit  A  was  not 
expressly  or  otherwise  made  for  the  benefit  of  the  respondents. 
Mitchell  and  Nimmo  had  contracted  to  purchase  the  properties 
cf  the  Diamond  Hill  Mining  Company  from  Miller.    In  order 
to  perfect  the  title  in  Miller,  it  was  necessary  to  have  the  deeds 
of  plaintiffs,  held  in  escrow  in  the  American  National  Bank, 
delivered  to  him,  or  to  some  one  for  him.    In  order  to  do  this, 
it  was  necessary  to  pay  the  respondents  the  balance  of  the 
money  due  to  them  from  MiUer  for  the  purchase  of  their  inter- 
ests in  the  properties  of  said  company.    Now,  to  do  this,  clause 
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7  was  drawn,  in  whidi  there  is  an  express  provision  to  pay  the 
respondents  their  money.  This  certainly  was  a  contract  made 
for  their  express  benefit.  The  objection  that  the  contract  had 
been  fully  performed  by  the  parties  is  not  true  in  point  of  fact. 
It  had  not  been  fully  performed.  A  full  performance  would 
require  appellant  to  pay  the  plaintiffs  all  of  their  purchase 
money.  The  fact  that  plaintiffs  had  ordered  the  deeds  deliv- 
ered, and  accepted  payment  in  part  in  the  notes  of  Miller, 
when  .done  in  ignorance  of  their  rights  under  said  Exhibit  A, 
cannot  constitute  a  full  performance  of  the  contract 

It  is  not  true,  as  we  have  seen,  that  "the  evidence  uncontra- 
dicted shows  that  all  the  money  referred  to  in  the  case,  to-wit, 
$96,800,  was  paid  out  by  the  defendant  bank  as  it  was  directed 
to  do  by  the  remitter  thereof."     The  remitter,  in  clause  7, 
directed  appellant  to  pay  plaintiffs  their  money  in  full.     In 
stead  of  this,  it  paid  them  only  a  part     The  remitter  further 
directed  appellant  to  pay  off  other  creditors  who  had  demands 
against  the  property.     There  was  only  one  other  such  demand, 
as  we  have  seen.     This  was  paid  in  full.     This  was  the  only 
act  which  appellant  did  which  was  in  full  accordance  with 
respondents.    They  must  deal  with  them,  and  bring  them  within 
direction  of  the  reriiitter.     The  appellant  paid  all  of  the  bal- 
ance of  the  money  to  Miller,  including  the  balance  which  was 
due  plaintiffs,  and  which  was  not  paid.     The  direction  of  the 
remitter  was  to  pay  "only  the  surplus"  to  Miller  after  satisfy- 
ing plaintiffs'  demands  in  full.     Instead  of  doing  this,  appel- 
lant permitted  plaintiffs  to  accept  the  worthless  notes  (rf  Miller 
for  an  aggregate  sum  of  $25,000,  and  gave  the  money  to  Miller 
in  direct  violation  of  the  instructions  of  the  remitter,  which 
required  it  to  pay  this  money  to  respondents. 

Counsel  for  appellant  argues  that:  "The  company  had  no 
concern  for  Miller's  debts  or  his  creditors.  It  owed  no  dutv 
or  obligation  to  plaintiffs  and  sought  only  its  own  protection. 
To  Miller  it  was  a  matter  of  indifference  whether  the  monev 
paid  certain  claims  or  went  to  him.  Only  Miller,  the  company 
or  Nimmo  and  Mitchell  could  complain  of  any  breadi  of  con- 
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tract  by  the  bank/'  This  argument  does  not  state  the  whole 
case.  The  deeds  to  a  part  of  the  mines  purchased  were  in 
escrow  in  the  bank.  Respondents  were  the  makers  of  those 
deeds.  Under  the  escrow  agreement  they  CQiild  not  be  deliv- 
ered until  the  purchase  money  due  from  Miller  to  respondents 
was  paid.  Nimmo  and  Mitchell,  or  their  successors,  were 
brought  face  to  faoe  with  this  proposition.  They  were  not 
willing  to  pay  the  money  to  Miller,  and  trust  him  to  use  it  to 
obtain  these  deeds;  but  they  chose  to  deal  directly  with  the 
respondents.  Hence  they  sent  the  money  to  appellant,  and 
reposed  in  it  that  confidence  which  thev  withheld  from  Miller. 
These  purchasers  were  interested  directly,  and  concerned  with 
respondents.  They  must  deal  with  them,  and  bring  them  within 
the  provisions  of  this  contract,  in  order  to  get  the  deeds  neces- 
sary to  vest  a  complete  title  in  Miller,  upon  whose  deed  they 
had  to  depend  for  a  tide  to  the  mines  they  had.  purchased. 
This  course  of  dealing  brought  into  the  hands  of  appellant 
money  devoted  specifically  to  the  benefit  of  respondents.  No 
clearer  case  of  money  having  been  received  for  the  use  and 
benefit  of  another  can  be  presented  than  the  facts  of  this  case 
maka  Appellant  is  more  than  the  agent  of  Nimmo  and  Mitch- 
ell, or  their  successors,  charged  with  the  duty  of  seeing  that 
a  good  title  is  obtained.  Appellant  is  intrusted  by  Nimmo  and 
Mitchell  with  a  sum  of  money,  and  charged  with  the  duty  of 
paying  it  to  the  respondents.  The  acceptance  of  this  money 
was  an  agreement  on  the  part  of  appellant  to  perform  a  double 
duty, — one  to  the  remitter,  and  the  other  to  respondents.  It 
stood  as  a  middleman  burdened  with  a  twofold  duty.  It  is  the 
trustor  who  reposes  the  confidence.  It  is  the  beneficiary  whoso 
interests  are  affected  thereby.  This  double  duty  makes  the  ap- 
pellant more  than  a  simple  agentA.  The  relation  of  trustor  and 
trustee  between  appellant  and  the  remitter  and  the  relation  of 
trustee  and  beneficiary  between  it  and  respondents  sprang  into 
existence  immediately  upon  the  receipt  of  the  money  under  the 
contract  by  appellant.  The  motive  which  induced  the  remit- 
ters to  make  this  contract  might  have  been  to  promote  their 
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own  interests.  It  was  made  for  the  benefit  of  respondents  all 
the  same.  The  question  of  the  motive  cuts  no  figure.  Iffothing 
can  be.  plainer  than  that  the  contract  was  made  for  the  benefit 
of  the  plaintiffs,  while  it  at  the  same  time  subserved  the  inter- 
ests of  these  purchasers. 

It  is  claimed  that  it  was  essential  to  the  bringing  of  this 
action  that  a  demand  should  have  been  made  by  respondents  of 
the  appellant  for  the  money  claimed.  There  is  no  assignment 
of  error  upon  this  point  in  the  record.  It  should,  therefore  not 
be  noticed  in  this  appeal.  This  is  specified  as  a  ground  why 
plaintiffs  should  not  recover  in  the  argument  of  counsel  under 
the  heading  of  "the  court  erred  in  overruling  and  denying  de- 
fendant's motion  for  a  new  trial."  While  the  court  found  a^ 
a  fact  that  no  demand  was  made,  it  also  found  as  a  matter  of 
law  that  no  demand  other  than  the  bringing  of  the  suit  was 
necessary  in  order  to  maintain  this  action.  This  is  not  speci- 
fied as  error  in  the  assignment  of  errors  of  law  occurring  on 
the  trial.  Indeed,  the  attention  of  the  court  below  upon  tlie 
motion  for  a  new  trial  does  not  seem  to  have  been  called  to  this 
matter.  But,  aside  from  this,  we  insist,  under  the  authorities, 
that  no  demand  was  necessary.  (Cox  v.  Delmas,  99  Cal.  120, 
33  Pac.  83G;  Parrott  v.  Byers,  40  CaL  622.)  The  above  de- 
cisions were  rendered  in  1893.  No  reference  is  made  to  the 
California  statute  whatever,  notwithstanding  that  state  had 
long*  had  a  statute  of  which  our  Section  2451  of  the  Civil  Code 
is  an  exact  copy.  (See,  also,  1  Estee,  PL  Prac.  Sec.  836 ;  Stacy 
V.  Graham,  14  K  Y.  492;  Howard  v.  France,  43  K  Y.  593.) 
We  do  not  think  that  Section  2451  of  the  Civil  Code  has  any 
reference  to  a  trustee  of  an  express  trusty  such  as  appellant  was 
in  this  case. 

ME.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
Court. 

By  consent  of  the  parties  these  causes  were  consolidated  and 
tried  together  in  the  court  below.  The  actions  are  for  moneys 
received  on  September  28,  1896,  by  the  defendant  bank  from 
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one  Nimmo  and  one  Mitchell,  of  Glasgow,  Scotland,  to  and 
for  the  use  of  the  plaintiffs.  The  plaintiff  McDonald  allegts 
in  his  complaint  that  the  defendant  so  received  for  his  use 
$19,230,  and  the  plaintiff  Cooney  alleges  in  his  complaint  that 
the  defendant  so  received  $10,000  for  his  usa  On  these  aver- 
ments issues  were  joined  and  the  causes  tried  by  the  court  sit- 
ting without  a  jury.  McDonald  recovered  a  judgment  for 
$17,942.15,  and  Cooney  recovered  a  judgment  for  $11,543.25. 
From  each  judgment  and  from  the  several  orders  denying  new 
trials  the  defendant  has  appealed. 

Distinguished  counsel  have  with  a  wealth  of  learning  and 
with  great  ability  argued  and  discussed  at  length  many  ques- 
tions which  we  find  not  to  be  necessarily  involved  in  the  deter- 
mination of  these  appeals.  Abstracts  of  thpir  briefs  will  be 
preserved  in  the  report  of  this  case.  Some  of  the  differences 
between  counsel  arise,  we  think,  from  a  failure  to  give  full 
significance  to  the  facts.  The  transactions  disclosed  by  the 
evidence  created  relations  and  rights  that  may  be  easily  ascer- 
tained by  the  application  of  a  few  elementary  principles  of  law. 

In  respect  of  thef  acts  there  was  but  little  controversy.  Between 
the  testimony  given  by  one  Johnson,  the  cashier  of  the  defend- 
ant bank,  and  one  Miller,  and  that  given  by  the  plaintiffs,  some 
conflict  existed ;  but  whatever  the  evidence  in  behalf  of  the  pre- 
vailing parties  tended  to  prove  must,  for  the  purpose  of  thes^ 
appeals,  be  considered  as  established.  So  viewing  the  evidence, 
the  material  facts,  concisely  stated,  are  these:  The  plaintiffs, 
one  John  S.  Miller,  and  one  Wilson,  owned  in  common  certain 
mining  claims  called  the  "Diamond  Hill  Gold  Mines."  Mc- 
Donald agreed  to  sell,  and  sold,  his  interest  to  Miller  for  $50,- 
000,  and  Cooney  agreed  to  sell,  and  sold,  his  interest  to  Miller 
for  $25,000.  McDonald's  deeds  of  conveyance  were  placed  in 
the  defendant  bank  in  escrow  to  be  delivered  to  Miller  upon 
the  payment  of  the  full  purchase  prica  The  deeds  of  convey- 
ance made  by  Cooney  were  delivered  directly  to  Miller,  the 
grantee,  who  placed  them  with  the  defendant  bank ;  and  Cooney 
also  left  with  the  defendant  bank  for  collection  the  notes  of 
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Miller  for  the  unpaid  purchase  price  of  Cooney's  interest  in 
the  mines.  On  the  7th  day  of  August,  1896,  Miller  entered 
into  a  contract  with  Ninuno  and  Mitchell,  who  resided  in  Scot- 
land, by  which  he  agreed  to  sell  either  to  them  or  to  a  corpo- 
ration or  joint  stock  company  to  be  organized  by  them,  and  they 
for  themselves  and  such  corporation  or  joint  stock  company 
agreed  to  purchase  from  him,  the  Diamond  Hill  gold  mines. 
The  sixth  and  seventh  paragraphs  of  the  contract  are  as  follows : 
"Sixth.  It  is  further  understood  and  agreed  that  a  loan  of 
fifteen  thousand  pounds  at  the  same  rate  of  interest  as  that  of 
the  debenture  stock  is  to  be  made  to  said  John  S.  Miller  by  said 
company  when  it  is  organized.  As  security  for  this  loan,  said 
Miller  is  to  hand  over  to  and  pledge  with  said  company,  to  be 
registered  as  it  may  direct,  twenty  thousand  pounds  of  prefer- 
ence shares  and  twenty  thousand  pounds  of  ordinary  shares 
of  said  company ;  and  said  Nicholas  F.  Cleary  is  to  hand  over 
to  and  pledge  with  said  company  ten  thousand  pounds  of  such 
preference  shares.  *  *  *  Seventh.  It  is  further  under- 
stood and  agreed  that  the  second  cash  payment  of  five  thousand 
pounds  and  the  loan  of  fifteen  thousand  pounds  are  not  to  be 
paid  directly  to  said  John  S.  Miller,  but  are  to  be  forwarded  at 
the  time  stipulated  herein  therefor  to  the  said  American  Na- 
tional Bank  of  Helena,  Montana,  to  be  applied  by  the  said  bank 
in  paying  off  and  discharging  such  attachments^  liens,  encum- 
brances, claims,  and  demands  as  may  then  exist  against  said 
properties,  and  in  paying  off  and  discharging  such  moneys  as 
may  then  be  owing  from  said  John  S.  Miller  to  John  B.  Wilson, 
Thomas  D.  Cooney,  and  Angus  A.  McDonald  'for  the  unpaid 
purchase  price  of  said  properties,  and  only  the  surplus,  if  any,, 
after  the  payment  of  such  claims,  is  to  be  paid  to  said  John  S. 
Miller,  and  clauses  marked  'third'  and  'sixth'  of  this  agreement 
are  hereby  modified  so  as  to  conform  to  this  clause."  The 
plaintiffs  knew  nothing  of  the  terms  or  conditions  of  this  con- 
tract. Pursuant  to  the  covenant  of  the  contract  in  that  behalf* 
a  corporation  or  joint  stock  company,  by  name  the  Diamond 
Hill  Gold  Mines,  Limited,  was  organized,  and  to  this  company 
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Miller  was  to  transfer  the  properety  upon  payment  of  the  speci- 
fied purchase  price.  In  accordance  with  the  provisions  of  the 
seventh  paragraph  of  the  contract  the  company  transmitted  by 
draft  to  the  bank  twenty  thousand  pounds,  the  equivalent  of 
$96,800  in  currency  of  the  United  States.  On  September  28, 
1896,  the  defendant  bank  received  and  accepted  the  remittance 
from  the  company.  Accompanying  the  draft  was  a  copy  of  the 
contract  and  the  attention  of  the  cashier  was  called  to  the  sev- 
enth paragraph  which  contained  the  authority  and  directions 
with  respect  to  the  application  and  disposition-  of  the  funds. 
In  receiving  and  accepting  the  draft  and  in  all  matters  con- 
nected with  the  proceeds  thereof  the  defendant  acted  through 
its  cashier,  one  A.  C.  Johnson.  Before  the  bank  received  the 
draft  and  between  the  24th  and  28th  days  of  September,  1896, 
an  agreement  was  made  between  Miller  and  the  plaintiffs  where- 
by the  latter  consented  that  the  bank  should  pay  to  McDonald 
$15,000  and  to  Cooney  $7,000  instead  of  $30,000  and  $17,000, 
the  remainder  of  the  purchase  prices  due  to  them  respectively, 
and  that  they  would,  in  lieu  of  cash,  accept  Miller's  notes  for 
$15,000  and  $10,000  for  the  remainder,  the  notes  to  be  paid 
out  of  the  next  installment  received  from  the  Scottish  pur- 
chasers. Miller  had  assured  the  plaintiffs  that  he  was  to  re- 
ceive a  further  payment  of  $100,000  within  thirty  days  after 
September  28,  and  this  statement  of  Miller  wis  corroborated 
by  the  defendant's  cashier.  The  plaintiffs  knew  the  amount  of 
the  draft  received  by  the  bank.  The  bank  was  orally  advised 
by  Miller,  McDonald  and  Cooney  of  the  agreement  that  out  of 
the  $96,800  then  held  by  the  bank,  McDonald  and  Cooney 
should  receive  $15,000  and  $7,000,  respectively,  and  no  more. 
Pursuant  to  the  agreement  between  them  and  Miller  the  plain- 
tiffs on  the  28th  day  of  September,  1896,  delivered  to  the  bank 
written  orders  stating  how  much  of  the  funds  were  to  be  paid 
to  them.  The  order  of  McDonald  instructed  the  bank  to  de- 
liver to  Miller  the  deeds  in  escrow  upon  his  paying  into  the 
bank  to  McDonald's  credit  the  sum  of  $15,000  and  leaving 
with  the  bank  his  note  in  McDonald's  favor  for  $15,000  payable 
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in  sixty  days  after  date,  the  bank  to  retain  out  of  the  next  pay- 
ment from  the  Scottish  purchasers  an  amount  sufficient  to  liqui- 
date the  note;  the  order  from  Cooney  authorized  the  bank  ^o 
surrender  to  Miller  the  notes  then  in  the  bank's  custody  upon 
Miller's  depositing  to  Cooney's  credit  $7,000  and  his  note  to 
Cooney  for  $10,000  due  at  thirty  days.  Upon  Miller's  cheques 
therefor  the  bank  paid  these  sums  to  the  plaintiffs,  and  dis- 
bursed in  payments  to  other  persons,  including  the  bank  itself, 
the  remainder  of  the  $96,800 — all  upon  Miller's  cheques,  the 
money  having  been  deposited  to  the  credit  of  Miller.  Neither 
McDonald  nor  Coonqy  was  informed  of  the  contents  of  the 
clause  quoted,  and  not  until  December,  1897,  about  fifteen 
months  after  the  transactions  to  which  reference  has  just  been 
made,  did  the  plaintiffs  learn  that  if  they  had  not  otherwise 
agreed  with  Miller  they  could  have  been  paid  in  full  out  of 
the  $96,800  remitted  from  Scotland,  and  that  the  written  in- 
structions touching  the  disposition  of  the  funds  directed  that 
the  plaintiffs  be  paid  in  full.  No  further  remittance  came  from 
Scotland  to  the  defendant  bank  and,  the  notes  of  September  28, 
1896,  not  having  been  paid  (except  $250  on  the  note  to  Cooney) 
these  actions  were  commenced. 

The  actions  are  for  moneys  received  by  the  defendant  bank 
from  Nimmo  and  Mitchell  to  and  for  the  use  of  the  plaintiffs. 
Much  argument  has  been  advanced  with  respect  to  the  liability 
of  the  bank  for  the  supposed  fraudulent  misrepresentations  of 
its  cashier.     It  has  been  strenuously  insisted  that  he  was  guilty 
of  fraud  and  deceit  in  passively  concealing  from  the  plaintiffs 
the  directions  quoted  in  the  seventh  paragraph  of  the  contract 
and  at  the  same  time  representing  that  a  further  payment  of 
$100,000  was  to  ho  made  to  Miller  within  thirty  days,  when  he 
must  have  known  from  the  contract  that  the  draft  for  $96,800 
was  the  final  payment.    If  by  fraud  or  deceit  the  plaintiffs  were 
induced  to  waive  or  surrender  any  legal  rights  or  sustained 
other  injuries,  they  must  seek  remedies  in  appropriate  actions. 
Unless  the  bank  received  money  to  and  for  their  benefit  they 
cannot  prevail  under  the  present  pleadings. 
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The  ultimate  question  is:  Did  the  defendant  receive  from 
Nimmo  and  Mitchell,  or  the  Diamond  Hill  Gold  Mines,  Lim- 
ited, money  to  and  for  the  use  of  the  plaintiffs, — in  other  words, 
did  the  bank  have  in  its  custody  or  possession  moneys  or  funds 
received  from  Nimmo  and  Mitchell  or  the  company,  to  which, 
as  against  the  bank,  the  plaintiffs  were  entitled  ?  Counsel  for 
the  plaintiffs  invoke  the  provisions  of  Title  VIII  of  Part  IV 
of  Division  III  of  the  Civil  Code,  entitled  "Trusts,"  insisting 
that  the  bank  received  and  held  the  money  sued  for  as  a  trust 
fund  belonging  to  the  plaintiffs,  that  If immo  and  Mitchell  were 
the  trustors  of  a  voluntarv  trust,  the  defendant  the  trustee,  and 
the  plaintiffs  the  beneficiaries,  and  that  the  duty  devolved  upon 
the  trustee  to  disclose  to  the  beneficiaries  the  contents  of  the 
seventh  paragraph  of  the  contract  between  Nimmo  and  Mitchell 
and  Miller.  They  call  to  their  aid  also  Section  2103  of  the 
Civil  Code,  which  provides  that  "a  contract,  made  expressly 
for  the  benefit  of  a  third  person,  may  be  enforced  by  him  at 
any  time  before  the  parties  thereto  rescind  it;"  and  this,  they 
argue,  conferred  upon  the  plaintiffs  the  right  to  maintain  the 
actions,  even  if  a  technical  trust  did  not  exist 

Miller  purchased  from  the  plaintiffs  their  interests  in  the 
Diamond  Hill  gold  mines  and  he  was  indebted  to  them  for  the 
unpaid  purchase  price.  Neither  Ninmio  and  Mitchell  nor  the 
company  bought  or  agreed  to  buy  from  the  plaintiffs,  and  hence 
neither  of  the  former  was  indebted  to  either  of  the  plaintiffs 
or  owed  to  them,  or  to  either  of  them,  any  legal  duty  whatso- 
ever with  respect  to  the  money  to  be  paid  to  Miller  as  the  pur- 
chase price.  But  as  Ximmo  and  Mitchell  knew  that  the  plain- 
tiffs held  or  had  held  interests  in  the  properties,  they  deter- 
mined not  to  make  full  payment  directly  to  their  vendor.  Mil- 
ler, but  to  send,  or  cause  the  Diamond  Hill  Gold  Mines,  Lim- 
ited, to  transmit,  the  purchase  price  or  a  sufficient  part  of  it 
through  such  channels  as  would  insure  their  own  and  their 
company's  protection  against  adverse  claims  for  the  unpaid 
purchase  price  or  for  liens  or  incumbrances  of  any  kind.  Such 
xaethod  of  payment  was  chosen  from  motives  of  self-intercot 
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and  not  from  any  design  to  benefit  the  plaintiffs,  nor  in  fulfill- 
ment of  any  duty  or  obligation  to  them.  For  these  rea8on>?, 
from  these  motives,  and  for  the  accomplishment  of  these  ends, 
the  Diamond  Hill  Gold  Mines,  Limited,  sent  to  the  defendant 
bank  the  remittance  of  $96,800,  and  directed  it  not  to  pay  out 
any  part  of  the  funds  to  Miller  except  such  as  might  remain 
after  making  the  specific  payment  ^'of  such  moneys  as  may 
then  be  owing  from  said  John  S.  Miller  to  John  B.  Wilson, 
Thomas  D.  Cooney  and  Angus  A.  McDonald  for  the  unpaid 
purchase  price  of  said  properties."  The  defendant  bank  ac- 
cepted this  remittance  or  deposit  subject  to  the  terms  and  con- 
ditions thus  lawfully  imposed.  It  had  no  interest  in  the  funds 
and  no  authority  concerning  them  except  such  as  were  con- 
ferred by  the  directions  of  those  who  had  conditionally  deposited 
them  subject  to  specific  instructions. 

What,  then,  was  the  legal  relation  of  the  several  parties  to 
the  funds  while  thus  in  the  custody  of  the  bank  i    As  we  have 
said,  the  Scottish  purchasers  did  not  buy  from  the  plaintiffs; 
they  were  under  no  obligation  to  them ;  they  owed  to  them  r./ 
duty  and  they  owed  to  them  no  money.     They  did  not  agree  to 
pay  Miller's  debts  to  the  plaintiffs,  but  for  their  own  protection 
made  Miller  agree  that  they  or  their  corporate  successor  might 
send  a  part  of  the  money  due  from  them  to  Miller  to  the  de- 
fendant bank  wdth  authority  to  pay  the  plaintiffs  therefrom. 
When  they  authorized  and  directed  the  bank  to  pay  the  plain- 
tiffs it  was  not  because  they  had  promised  the  plaintiffs  to  do 
so,  but  merely  because  they  had  required  Miller  to  consent  to 
that  method  of  protecting  themselves  and  pursuant  to  a  stipu- 
lation for  their  benefit  and  protection  in  the  contract  with  him. 
At  the  time  the  remittance  was  made,  it  was  not,  nor  were  the 
conditions  and  restrictions  as  to  payment,  purely  voluntary: 
the  payment  of  the  funds  into  the  bank  was  made  at  the  time* 
by  the  method,  and  upon  the  terms  theretofore  agreed  upon 
between  the  vendor.  Miller,  and  the  Scottish  purchasers,  Xim- 
mo  and  Mitchell ;  hence  the  deposit  and  its  accompanying  di- 
rections as  to  disbusement  were  in  discharge  of  obligations  and 


25  Mont.]      McDonald  v.  Amekican  Nat.  B'k.  491 

in  performance  of  duties  owing  by  the  Scottish  purchasers  to 
their  vendor.  The  contract  pursuant  to  which  this  special 
deposit  was  made,  having  been  entered  into  between  Nimmo 
and  Mitchell  on  the  one  part^  and  Miller  on  the  other,  mani- 
festly was  completely  under  their  control,  and  could  have  been 
modified  or  annulled  by  their  joint  action  at  any  time  before 
other  persons  in  some  way  parted  with  value  or  altered  their 
rights  in  reliance  upon  its  provisions.  During  the  time  the 
contract  thus  made  remained  revocable  and  under  the  control 
of  the  parties  to  it,  obviously  the  plaintiffs  acquired  no  rights 
under  it,  and  even  after  the  deposit  had  been  made  with  tho 
bank  in  fulfillment  of  the  agreement  we  think  there  can  be  no 
doubt  of  the  right  of  the  parties  to  it  by  joint  action  to  cancel 
the  agreement,  recall  the  deposit,  and  successfully  demand  of 
the  bank  the  return  to  them  of  the  funds. 

While  we  have  thus  briefly  considered  the  rights  of  the  re- 
spective parties  as  to  the  contract  between  Nimmo  and  Mitchell 
and  Miller  and  the  funds  to  be  paid  into  the  bank  pursuant  to 
it,  and  have  decided  that  neither  the  bank  nor  the  plaintiffs 
had  any  vested  rights  concerning  either,  and  that  the  parties 
to  the  contract  had  complete  control  of  it  and  of  the  funds 
remitted  under  it,  we  cannot  ignore  the  fact  that  the  contract 
was  not  modified  or  annulled  and  the  funds  were  not  recalled. 
Under  these  circumstances  and  in  the  light  of  the  relation  of 
the  respective  parties  and  persons  to  the  funds,  what  was  the 
legal  force  and  effect  of  the  seventh  paragraph,  which  was  not 
modified  or  annulled  and  subject  to  the  terms  and  conditions 
of  which  the  special  deposit  was  made  ?  When  the  funds  were 
accepted  by  the  bank,  its  cashier)  received  a  copy  of  the  written 
contract,  and  this  constituted  the  sole  source  of  the  bank's  au- 
thority touching  the  disposition  of  the  funds ;  the  contract  pro- 
vided that  the  money  should  be  forwarded  to  the  bank  and  how 
it  should  be  applied  by  the  bank.  In  so  far  as  the  contraci; 
related  to  the  funds,  its  purpose  was  to  give  specific  directions 
by  the  depositors  as  to  the  disbusements  to  be  made  by  the  bank 
out  of  the  funds  thus  deposited.     The  restrictions  and  direc- 
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tions  could  have  been  changed  by  the  parties  to  the  contract 
under  the  terms  of  which  the  deposit  was  made ;  but  the  restric- 
tions and  directions  were  not  changed  and  therefore  the  bant 
had  no  authority  to  make  any  payments  out  of  the  funds  other 
than  those  directed  to  be  made  by  the  seventh  paragraph  of  the 
contract.  It  must  be  remembered  that  the  funds  belonged  to 
the  parties  (or,  to  speak  more  accurately,  to  the  Diamond  Hill 
Gold  Mines,  Limited,  as  general  owner.  Miller  having  a  special 
interest)  to  the  written  contract  containing  the  limitations  upon 
the  bank's  powers,  and  hence  these  limitations  must  be  under^ 
stood  to  be  limitations  of  the  bank's  authority  as  between  the 
bank  and  the  depositing  owners.  The  bank  had  powers  con- 
cerning the  funds  because  the  depositors  conferred  it,  and  that 
power  was  limited  because  the  depositors  limited  it ;  any  viola- 
tion of  the  limitations  would  have  been  a  violation  of  the  duty 
the  bank  owed  to  the  owners  of  the  funds.  If  the  funds  were 
not  disposed  of  as  directed  by  the  owners  and  depositors,  they 
may  complain  of  such  a  violation  of  their  directions  and  such 
a  misapplication  of  their  funds;  but  so  long  as  the  funds  re- 
mained subject  to  the  control  or  even  to  the  recall  of  the  depos- 
iting owners,  it  cannot  correctly  be  said  that  the  bank  owed 
to  other  persons  a  duty  concerning  the  funds.  Its  authority 
and  justification  for  paying  any  part  of  the  funds  to  the  plain- 
tiffs must  be  found  in  the  directions  of  the  depositing  owners; 
if  it  failed  to  make  any  payments  directed  by  them  it  has  dis- 
obeyed their  instructions  and  if  they  were  injured  thereby  a 
liability  to  them  may  have  arisen.  If,  on  the  other  hand,  the 
bank  has  made  payments  which  were  not  authorized  by  the 
depositors,  it  might  find  difficulty  in  legally  accounting  for  the 
funds  intrusted  to  it  by  claiming  credit  for  such  unauthorized 
disbursements.  The  bank  received  on  deposit  from  the  Scot- 
tish purchasers  a  large  sum  of  money  with  instructions  to  pay 
therefrom  whatever  amounts  were  owing  from  Miller  to  the 
plaintiffs  for  the  unpaid  purchase  price  of  certain  mining 
claims.  To  one  of  the  plaintiffs  the  bank  paid  $15,000  and  to 
the  other  $7,000.     These  payments  were  expressly  authorized, 
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but  they  did  not  exhaust  the  bank's  power;  it  was  authorized 
and  directed  by  the  depositors  to  make  further  payments  to  the 
•  plaintiffs,  but  it  failed  to  obey  the  direction.  The  contention 
is  that  the  bank  not  only  had  authority  to  make  further  pay- 
ments to  the  plaintiffs,  but  that  its  duty  was  to  exercise  the 
authority  and  make  ^uch  payments ;  that,  by  the  acceptance  of 
the  deposit  upon  the  terms  expressed  in  the  contract  the  bank 
impliedly  promised  the  parties  thereto  that  it  would  make  to 
the  plaintiffs  all  the  payments  authorized,  and  that  such  prom- 
ise is  enforceable  by  the  plaintiffs  as  one  made  for  their  benefit. 
For  the  purpose  of  testing  the  soundness  of  this  contention 
we  inquire  when  the  supposed  duty  of  the  bank  to  the  plaintiffs 
arose,  when  its  supposed  promise  was  implied,  when  the  plain- 
tiffs' supposed  rights  matured,  and  when  the  depositing  owners 
of  the  funds  lost  all  rights  to,  interest  in,  and  control  over  the 
funds  thus  specially  deposited?  If  after  the  funds  had  been 
deposited  pursuant  to  the  terms  of  the  contract  and  before  any 
payment  had  been  made  by  the  bank,  all  of  the  parties  to  the 
contract  had  rescinded  it,  notified  the  bank  of  the  rescision, 
and  demanded  the  return  of  the  funds,  could  the  bank  have 
successfully  refused  to  comply  with  the  demand  upon  the 
ground  that  while  such  revocation  might  have  been  effective 
at  any  time  before  the  deposit  was  actually  made,  yet  the  mo- 
ment the  bank  accepted  the  money  it  impliedly  assumed  obli- 
gations to  the  plaintiffs  of  which  the  depositors  could  not  relieve 
it?  When  A.  furnishes  funds  to  B.  and  directs  him  to  payl 
them  to  C.  to  whom  A.  is  not  obliged  to  pay  them  and  to  whom 
he  owes  no  legal  duty  in  that  regard,  is  such  authority  irrevoca- 
ble or  may  it  be  recalled  at  any  time  before  the  power  is  exer-  ; 
cised  by  making  payment  ?  These  questions  answer  themselves. 
The  sole  source  of  the  bank's  authority  was  the  provision  con-  * 
tained  in  the  seventh  paragraph  of  the  contract,  and  by  accept- 
ing the  deposit  the  bank  impliedly  promised  not  to  make  any 
payments  except  such  as  the  depositors  authorized,  and  if  the 
payments  agreed  to  be  made  and  therefore  authorized  and  di- 
rected had  been  afterwards  forbidden  by  the  unanimous  action 
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of  those  under  whose  authority  the  bank  was  holding  the  money, 
plainly  the  bank  could  not  properly  have  continued  to  act  under 
the  revoked  power  previously  conferred. 

The  plaintiffs  are  not  asserting  in  a  suit  against  !N  immo  and 
Mitchell,  or  the  Diamond  Hill  Gold  Mines,  Limited,  the  Scot- 
tish purchasers,  that  the  latter  promised  Miller  to  pay  his 
debts  to  the  plaintiffs.  The  actions  rest  upon  the  theory  that 
the  bank  made  an  implied  promise  to  Nimmo  and  Mitchell  to 
pay  to  the  plaintiffs  the  amounts  of  Miller's  debts  to  them,  and 
it  is  contended  that  this  promise  is  to  be  implied  from  the  mere 
acceptance  of  the  funds  from  the  Scottish  purchasers  with 
directions  to  pay  the  plaintiffs  therefrom,  and  that  such  promise 
was  a  contract  made  expressly  for  the  benefit  of  the  plaintiffs. 
It  is  further  contended,  as  has  already  been  observed,  that  the 
receipt  of  the  deposit  created  a  voluntary  trust  of  which  Nimmo 
and  Mitchell  (or  the  Diamond  Hill  Gold  Mines,  Limited) 
were  trustors,  the  defendant  bank  trustee,  and  the  plaintiffs 
beneficiaries.  It  is  not  suggested  that  Miller  was  trustor.  Sec- 
tion 2951  of  the  Civil  Code  defines  a  voluntary  trust  as  an 
obligation  arising  out  of  a  personal  confidence  reposed  in  and 
voluntarily  accepted  by  one  for  the  benefit  of  another.  Section 
2953  of  the  same  Code  declares  that  "the  person  whose  confi- 
dence creates  the  trust  is  called  the  trustor ;  the  person  in  whom 
the  confidence  is  reposed  is  called  the  trustee;  and  the  person 
for  whose  benefit  the  trust  is  created  is  called  the  beneficiary.'' 
Section  2956  declares  that  "a  voluntary  trust  is  created,  as  to 
the  trustor  and  beneficiary,  by  any  words  or  acts  of  the  trustor, 
indicating  with  reasonable  certainty,  *  an  intention  on  the 
part  of  the  trustor  to  create  a  trust"  Counsel  have  failed  to 
cite  any  well-considered  case  involving  the  application  of  legal 
principles  to  facts  similar  to  those  here  presented  in  which 
either  contention  has  been  approved  by  a  court  of  last  resort; 
nor  do  we  think  the  principles  of  law  or  the  doctrines  of  equity 
countenance  either  position.  In  so  far  as  they  are  applicable 
to  the  facts  of  the  case  at  bar,  the  fundamental  principles  in 
the  light  of  which  Section  2103,  supra,  should  be  interpreted 
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may  be  thus  illustrated :  An  executed  contract  does  not  require 
a  consideration  to  support  it.  For  example,  a  gift  consummated 
is  an  executed  contract.  But  a  contract  of  gift  the  subject  of 
which  is  not  delivered  is  without  consideration — a  mere  nudum 
pactum — and  therefore  not  enforceable  by  the  donee.  The  pro- 
visions of  section  2103  do  not  embrace  gifts  not  perfected  or 
other  executory  contracts  lacking  consideration.  It  should 
seem  to  be  manifest  that  the  l^slatiire  did  not  intend  to  declare 
that  an  executory  contract  in  which  there  is  a  promise  to  make 
a  gift  to  or  to  confer  a  gratuity  upon  a  third  person  may  be  en- 
forced by  hiin.  To  come  within  the  meaning  and  scope  of  the 
section,  the  (executory)  contract  made  expressly  for  the  benefit 
of  a  third  person  must  be  one  whereby  the  promisor  undertakes 
to  pay  or  discharge  some  debt  or  duty  which  the  promisee  owes 
to  the  third  person, — in  other  words,  the  third  person  must 
sustain  such  a  relation  to  the  contracting  parties  that  a  con- 
sideration may  be  deemed  to  have  passed  from  him  to  the  prom- 
isee which  raises  the  implication-  of  a  promise  from  the  prom- 
isor directly  to  himself.  There  must  be  a  consideration  passing 
from  the  third  person  by  virtue  of  which  he  may  assert  the 
existence  of  a  promise  in  his  favor.  We  do  not  attempt  to  in- 
terpret the  section  further  than  the  facts  in  this  case  seem  to 
require.  The  evidence  does  not  indicate  to  any  extent  what- 
ever that  the  contract  between  Nimmo  and  Mitchell  and  Miller 
was  made  expressly  for  the  benefit  of  the  plaintiffs,  however 
much  they  might  have  been  incidentally  benefited  by  the  per- 
formance of  all  of  its  terms.  There  is  nothing  tending  to  show 
that  either  Nimmo  and  Mitchell  (who  contracted  with  Miller) 
or  the  Diamond  Hill  Gold  Mines,  Limited  (which  remitted 
the  funds  pursuant  to  the  contract)  owed  any  duty  to  the  plain- 
tiffs or  intended  to  create  a  trust  for  their  benefit.  On  the 
contrary,  the  provision  of  the  contract  as  to  payments  was 
entirely  for  the  benefit  and  protection  of  the  parties  to  it  and 
their  successors,  created  no  rights  in  persons  not  parties  to  it, 
and  was  revocable  at  pleasure  by  those  who  had  (at  least  so 
far  as  the  plaintiffs  are  concerned)  voluntarily  entered  into  it. 
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We  do  not  assent  to  the  doctrine  that  such  a  special  deposit 
subject  to  recall,  or  such  revocable  directions  for  the  payment 
of  money,  creates  implied  contract  obligations  4x>wards  the  per- 
sons to  whom  the  payments  were  directed  to  be  mada 

We  are  of  the  opinion,  therefore,  that  although  the  bank  was 
authorized  to  pay  to  the  plaintiffs  more  of  the  funds  than  iti 
did  pay  to  them,  it  was  under  no  legal  obligation  to  the  plain- 
tiffs to  make  such  payments;  that  whatever  obligations  it  im- 
pliedly assumed  towards  the  funds  were  obligations  to  the 
depositors  and  not  to  the  plaintiffs,  and  the  limited  obligations 
thus  assumed  were  not  obligations  to  pay  the  plaintiffs  but, 
rather  not  to  pay  Miller  until  the  unpaid  purchase  price  due 
from  him  to  them  had  first  been  liqtiidated; — and  hence  it 
was  not  liable  to  the  plaintiffs  to  whom  it  might  have  made  but 
did  not  make  payments.  Entertaining  these  views,  we  perceive 
no  reason  for  considering  the  relative  rights  of  trustees  and 
beneficiaries  which  have  been  so  fully  and  exhaustively  dis- 
cussed by  counsel.  Under  the  pleadings  and  proof  we  think  it 
clear  that  so  far  as  the  plaintiffs  are  concerned  the  law  relating 
to  trusts  is  without  pertinency. 

The  evidence  did  not  tend  to  prove  that  the  defendant  bank 
received  to  or  for  the  use  of  either  plaintiff  any  money  from 
Nimmo  and  Mitchell  or  the  Diamond  Hill  Grold  Mines,  Limited. 
The  allegations  of  the  complaints  were  not  sustained  by  the 
proofs,  and  hence  the  plaintiffs  failed  to  make  a  casa  Irre- 
spective, therefore,  of  the  effect  of  the  orders  given  by  the 
plaintiffs  to  the  bank,  the  plaintiffs  were  not  entitled  to  recover 
in  actions  for  moneys  received  by  the  defendant  from  Nimmo 
and  Mitchell  to  their  use. 

The  orders  and  judgments  appealed  from  are  reversed  and 
the  causes  are  remanded  with  directions  to  grant  new  trials. 

Reversed  and  remanded, 
Eehearing  denied  July  31,  1901. 
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HELEXA  &  LIVINGSTON  SMELTING  &  REDUCTION 

COMPANY,  Appellant,  v.   LYNCH 

ET  AL.,  Respondents. 

(No.  1,345.) 
(Submitted  May  17.  1901.     Decided  July  22,  1901.) 

Mines  and  Mining — Ditches  and  Flumes — Right  of  Way — 
Condemnation  Proceedings  —  Iristi^uctions  —  Damages  — 
Verdict, 

1.  Where,  In  a  proceeding  to  condemn  a  right  of  way,  plaintiff  alleges  title 
In  defendant,  a  contention  that  the  verdict  for  damages  was  not  supported 
by  the  evidence,  because  there  was  no  evidence  that  defendant's  title  was 
valid,   cannot  be  considered. 

2.  In  a  proceeding  to  condemn  a  right  of  way,  the  verdict  assessing  the 
damages  will  not  be  set  aside,  the  evidence  being  conflicting,  and  there 
being  sufficient  to  support  the  verdict. 

3.  The  fact  that  the  jury  found  the  land  taken  In  condemnation  proceed- 
ings of  greater  value  than  that  fixed  by  the  commissioners,  and  the  inci- 
dental damages  to  be  $1,100,  whereas  the  commissioners  adjudged  there 
were  none,  does  not  indicate  that  the  jury  were  influenced  by  passion  and 
prejudice  justifying  interference  with  the  verdict. 

4.  Under  Code  of  Civil  Procedure,  Sec.  1080,  Subd.  7,  requiring  a  party  desir- 
ing special  Instructions  to  reduce  them  to  writing,  and  to  request  the 
court  to  so  instruct,  alleged  errors  In  omitting  to  charge  on  certain  points 
will  not  be  considered  in  the  absence  of  such  a  request. 

5.  In  condemnation  proceedings  for  a  right  of  way  over  mining  claims,  it 
was  not  necessary  for  the  court — at  least  in  the  absence  of  a  specific  re- 
quest therefor — to  define  the  word  "prospect,"  as  used  In  an  instruction, 
since  the  term  is  well  understood  in  all  mining  districts  In  the  West. 

6.  In  condemnation  proceedings  for  a  right  of  way  for  a  ditch  and  fiume 
over  mining  claims,  an  instruction,  contrary  to  Civil  Code,  Sees.  1897- 
1899,  that  the  right  of  defendant  to  the  use  of  any  water  in  the  uitch 
was  dependent  on  an  agreement  between  the  parties,  was  harmless  error 
where  there  was  no  evidence  to  which  the  Instructions  could  apply. 

Appeal  from,  Di^triH  Court,  Jeffeison  County;  M,  II.  Par- 
ker, Judge. 

Pkoceeding  by  the  Helena  &  Livinc^ston  Smelting  &  Kediic- 
tion  Company  against  John  Lynch  and  another  to  condemn  a 
right  of  way  for  a  ditch  and  flume.  From  the  judgment  assess- 
ing the  damages,  the  plaintiff  appeals.     Affirmed. 

Messrs,  Cullen,  Day  &  Culhni,  for  Appellant. 
Messrs.  McIIatton  &  Cotter,  for  Respondent. 
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MR.  CHIEF  JUSTICE  BRAKTLY  delivered  the  opinion 

of  the  Court. 

Proceeding  to  condemn  a  right  of  way  for  a  ditch  and  flume 
over  the  Pine  Tree  and  Katie  Lvnch  lode  claims,  situate  in 
Jefferson  county.  The  extent  of  the  area  sought  to  be  appro- 
priated is  a  strip  of  land  4  feet  in  width  and  1,421.6  feet  in 
length  upon  the  Pine  Tree  lode,  and  777.5  feet  in  length  upon 
the  Katie  Lynch  lode.  In  the  order  of  condemnation  the  di*- 
trict  court  appointed  three  commissioners  to  appraise  the  value 
of  the  land  taken,  and  to  assess  the  damages.  After  duly  quali- 
fying, the  commissioners  inspected  the  premises,  heard  the 
allegations  and  evidence  of  the  parties,  and  thereupon  reported 
in  writing  their  findings,  fixing  the  value  of  the  way  over  both 
claims  at  $200,  and  declaring  that  there  were  no  incidental 
damages.  The  defendants,  being  dissatisfied  with  the  award, 
appealed  to  the  district  court,  under  the  provisions  of  Section 
2224  of  the  Code  of  Civil  Procedure,  and  thereafter,  upon  a 
trial  in  the  court,  a  verdict  was  returned  in  their  favor,  fixing 
the  value  of  the  way  over  the  Katie  Lynch  lode  at  $100,  with 
incidental  damages  of  $300,  and  over  the  Pine  Tree  lode  at 
$150,  with  incidental  damages  of  $800.  The  jury  further 
found  that  neither  of  the  claims  would  be  benefited  bv  the  ditch 
and  flume.  From  the  judgment  entered  upon  the  verdict,  and 
from  an  order  denying  a  new  trial,  plaintiff  has  appealed. 

1.  Coimsel  for  plaintiff  have  entered  into  an  elaborate  ar^i- 
ment  to  demonstrate  that  the  evidence  is  insufficient  to  justify 
a  verdict  for  more  than  nominal  damages.  They  insist,  first, 
that  there  is  no  ev^idenc^  that  the  title  of  defendants  is  founded 
upon  valid  locations  under  the  laws  of  the  United  State©.  The 
title  of  the  claims  was  not  an  issue  in  the  case.  In  order  to 
maintain  this  proceeding  at  all,  it  was  incumbent  upon  the 
plaintiff  to  allege  and  show  title  in  defendants*  Acting  \ipo?i 
this  theors',  and  in  order  to  give  the  district  court  jurisdiction 
to  entertain  its  application,  the  plaintiff  alleged  in  its  com- 
plaint that  defendants  were  the  owners  of  the  claims,  and  that 
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they  had  refused  to  come  to  an  agreement  with  it  by  which  it 
might  acquire  the  proposed  right  of  way  by  the  payment  of 
adequate  compensation.  Defendants,  admitting  their  owner- 
ship and  that  plaintiff  was  entitled  to  a  right  of  way,  contested 
the  amount  of  damages  only.  Therefore  an  inquiry  into  tlio 
validity  of  the  title  would  have  been  wholly  foreign  to  the  issue 
before  the  court,  and  would  have  shed  no  light  upon  the  question 
of  value.  In  the  second  place,  counsel  insist  that  the  evidence 
fails  to  show  that  the  claims  have  any  value  by  reason  of  min- 
eral deposits  actually  shown  to  exist  therein  suflScient  in  quan- 
tity and  quality  to  warrant  the  expenditure  of  time  and  capital 
in  their  development  It  is  true,  the  evidence  discloses  that  the 
claims  were,  when  this  proceeding  was  begun,  mere  prospects, 
without  sufficient  development  to  have  more  than  a  speculative 
value;  nevertheless,  their  condition  was  fully  shown  to  the 
jury,  and  there  was  some  evidence  from  which  the  jury  were 
warranted  in  finding  that  they  were  of  sufficient  apparent  value 
to  justify  further  development.  The  evidence  further  tended 
to  show  that  the  points  at  which  this  work  could  be  done  most 
cheaply  and  conveniently  were  at  the  points  of  discovery,  and 
that  the  permanent  location  of  the  flume  and  ditch  upon  the 
claims  would  entail  much  additional  cost  and  inconvenience  in 
the  prosecution  of  development  work.  The  only  value  a  newly- 
located  mining  claim  has  is  usually  prospeetiva  No  person 
can  look  beneath  the  surface  and  tell  its  worth ;  nor  can  he  say 
from  a  superficial  examination  that  it  is  or  is  not  of  value.  In 
determining  what  is  its  value,  its  situation  and  surroundings 
must  be  taken  into  account,  and  from  these,  in  connection  with 
w^hat  actually  appears  in  the  superficial  openings  or  outcroppings 
of  mineral-bearing  rock  upon  the  surface  with  the  opinions  of 
those  experienced  in  mining,  a  conclusion  must  be  reached. 
This  was  the  theory  of  the  defendants  in  the  trial  of  this  case, 
and,  though  there  was  a  sharp  conflict  in  the  statements  of  fact 
and  opinions  of  the  various  witnesses,  we  would  not  feel  justi- 
fied in  saying  that  the  jury  were  wrong  in  finding  as  they  did. 
This  statement  is  espeeially  applicable  to  the  amounts  fixed  by 
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the  jury  as  incidental  damages.  There  was  a  great  de^l  of  evi- 
dence upon  the  subject  of  the  additional  expense  which  the 
defendants  would  have  to  be-ar  in  order  to  protect  the  ditch  and 
flume  from  injury  during  exploration.  The  owners  of  such 
claims  are  entitled  to  work  them  according  to  what,  in  their 
own  judgment,  and  that  of  other  exi>erienced  miners,  is  the 
cheapest  and  most  approved  plan,  and  thus  to  demonstrate 
whether  or  not  a  mine  in  fact  exists  therein.  An  interference 
with  this  plan  by  the  appropriation  of  a  right  of  Avay,  or  the 
imposition  of  any  other  servitude  upon  the  claim,  may  or  may 
not,  according  to  circumstances,  cast  an  additional  burden  of 
expense  u}x>n  the  owner,  which  may  be  considered  by  the  jury 
in  awarding  damages.  In  this  connection  the  jury  found  that 
the  additional  burden  cast  upon  the  defendants  by  the  presence 
of  the  flume  and  ditch  ujx)n  their  property  amounted  to  thr* 
sums  fixed  by  them  as  incidental  damages.  While,  under  the 
evidence,  the  total  amount  might  have  been  much  smaller,  or 
even  nothing,  yet  it  also  might  liave  been  found  to  be  niucii 
larger.  That  this  Court  has  no  jK3wer  to  interfere  in  such  a 
case  is  too  well  settled  to  require  a  citation  of  authorities. 

2.  It  is  said  by  counsel  that,  though  the  conclusion  may 
be  justified,  uiK)n  the  whole  of  the  evidence,  that  defendants 
are  entitkxl  to  some  comi^ensation,  the  amount  fixed  byi  the  jur^- 
is  so  grossly  in  excess  of  wliat  was  awarded  as  a  fair  amount 
by  the  commissioners,  and  shown  by  the  evidence  to  be  fair  and 
just,  that  the  jury  must  have  been  influenced  by  passion  and 
prejudice.  What  we  have  already  said  disposes  of  this  con- 
tention. While  it  is  true  that  the  jury  found  the  value  of  the 
land  taken  greater  than  that  fixed  by  the  commissioners,  and 
the  incidental  damages  to  be  $1,100,  whereas  the  commissioners 
found  none,  nevertheless  the  judgment  of  the  commissioners 
was  not  the  standard  by  w^hich  the  jury  w^ere  to  be  governed, 
but  the  evidence  submitted  at  the  trial.  The  fact  that  the  latter 
found  the  land  of  a  gi-eater  value  than  did  the  former,  and  that 
there  were  incidental  damages,  though  the  former  judged  that 
there  were  none,  does  not  of  itself  indicate  passion  and  preju- 
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dice,  but  may  fairly  be  taken  as  an  indication  that  the  latt^.r 
had  before  theni  facts  for  consideration  which  were  not  brought 
to  the  attention  of  the  commissioners,  or  considered  bv  them. 

Courts  are  reluctant  to  interfere  with  the  verdict  of  a  jury, 
and  will  not  do  so,  on  the  ground  of  excessive  damages  given  un- 
der the  influence  of  passion  and  prejudice,  unless  it  is  apparent 
that  their  feelings  of  passion  and  prejudice  have  entererl  into 
and  influenced  their  decision.  Where  it  is  apparent  that  this  is 
the  case,  a  new^  trial  should  be  granted,  unless  it  is  also  appar- 
ent that  the  verdict  is  otherwise  correct,  and  the  ends  of  justice 
will  bo  fully  sensed  by  requiring  the  successful  party  to  i-emit 
the  excess.  In  the  latter  case,  howe\'er,  it  should  appear  that 
upon  the  facts  the  successful  party  is  clearly,  and  as  a  matter 
of  law,  entitled  to  a  verdict  in  some  amount,  and  that  the  preju- 
dice and  passion  of  the  jury  have  gone  no  further  than  to  lead 
them  to  swell  the  amount  of  damages;  othenvise,  all  their 
deliberations  must  \ye  deemed  to  have  been  permeated  by  their 
feelings,  and  the  decision  as  a  w^hole  the  resTilt  of  passion, 
rather  than  of  their  calm,  deliberate  judgment.  There  is,  a3 
we  have  seen,  evidence  to  support  the  findings  of  the  jury  of 
incidental  damages  in  substantial,  instead  of  merely  nominal, 
siuiis,  and  imder  it  these  sums  might  have  Xx^n  greater.  The 
findings  may,  therefore,  fairly  be  said  to  be  wdthin  the  purview 
of  the  evidence,  and  not  founded  upon  extrinsic  considerations. 
Under  these  conditions  we  do  not  feel  that  we  should  adopt 
a  different  view  from  that  ent-ertained  by  the  district  court  in 
overruling  the  motion  for  a  new  trial  on  the  ground  in  question. 

3.  Counsel  criticise  the  instructions  submitteil  to  the  iurs^ 
in  several  particulars, — among  others,  in  that  the  court  omitted 
to  tell  them  that  the  value  of  the  area  taken  for  the  w^ay  was 
dependent  upon  the  actual  value  of  the  claims  as  mining  claims, 
the  evidence  showing  that  tliev  had  no  value  for  other  purposes ; 
in  that  it  failed  to  submit  to  them  the  question  whether  the 
claims  v^ere  of  sufficient  value  to  ^Svarrant  a  prudent  person 
in  expending  money  thereon  w4th  a  reasonable  expectation  of 
developing^'  valuable  mines  therein;  and  in  that  special  instruc- 
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tions  were  not  submitted  on  these  points  touching  the  Katie 
Lynch  claim,  and  also  upon  the  question  whether  the  def endant?* 
expected  to  develop  it. 

The  evidence  was  all  directed  toward  an  effort  to  show  the 
value  of  the  claims  as  mining  claims,  and  not  for  any  other 
purpose,  and  it  was  made  apparent  thereby  that,  if  the  claims 
had  any  value  whatever,  it  was  dependent  upon  the  probability 
that  upon  development  they  would  prove  of  value  as  mines. 
The  court  submitted  instructions  generally  informing  the  jury 
how  to  proceed  in  order  to  find  the  amount  of  compensation 
to  which  the  defendants  might  be  entitled  under  the  proof. 
Though  they  were  not  told  in  terms  that,  if  the  claims  had  no 
vahie  as  mining  claims,  the  damages  should  be  fixed  at  a  nomi- 
nal sum  only,  they  could  not  possibly  have  been  misled  to  adopt 
any  standard  of  value  other  than  the  one  plaintiff  contends 
shoiild  have  guided  them.     They  were  told  distinctly  that  the 
"actual  value  of  the  property  sought  to  be  appropriated"  sliould 
be  the  measure  of  compensation  for  all  property  taken,  and  this 
standard  they  were  clearly  told  should  be  applied  to  each  claim. 
Under  tlie  statute  in  this  state  applicable  to  civil  cases  (Code 
Civ.  Proc.  Sec.  1080,  Subd.  9;  Acts  1897,  p.  241),  the  court 
is  required  to  instruct  the  jury  in  all  matters  of  law  which  it 
thinks  necessary  for  their  information  in  rendering  a  verdict. 
Under  subdivision  7  of  the  same  section,  the  party  desirin^^ 
special  instructions  upon  any  particular  subject  must  reduce 
them  to  writing,  and  deliver  them  to  the  court  with  a  request 
that  they  be  given.     Unless  this  be  done,  the  losing  party  w^ill 
not  be  heard  to  complain  that  the  instructions  are  not  suflSciently 
specific,  provided  the  court  has  correctly  stated  the  law  appli- 
cable to  the  facts  of  the  case.     (Hayne,  New  Trial,  120 ;  State 
V.  Broadbent,  19  Mont.  467,  48  Pac.  775 ;  Territory  v.  Manton, 
8  Mont.  108,  19  Pac.  387;  Mvlligaii  v.  Montana  Union  Rail- 
way Co,,  19  Mont.  135,  47  Pac.  795;  2  Thomp.  Trials,  2341.) 
So  far  as  the  record  advises  us,  the  plaintiff  did  not  requeai»t 
specific  instructions  in  the  particulars  mentioned.     It  therefore 
cannot  complain  that  the  trial  court  did  not  more  fully  state 
the  law. 
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It  is  said  by  counsel  that  the  court  erred  in  failing  to  inform 
the  jnry  as  to  what  is  necessary  to  be  done  in  order  to  make  a 
valid  location  of  mining  claims,  and  also  in  failing  to  define 
for  lliem  the  word  "proepect^"  as  used  in  one  paragraph  of  the 
instructions.  What  has  already  been  said  as  to  the  other  criti- 
cisms applies  with  equal  force  to  these.  Furthermore,  the 
validity  of  the  locations  under  which  defendants  claim  did  not 
and  does  not  arise  in  this  case.  What  has  been  said  in  the  fir^t 
paragraph  of  this  opinion  disposes  of  this  contention.  It  may 
also  be  said  that  it  was  not  necessary  for  the  court — at  least 
in  the  absence  of  a  specific  request  therefor — ^to  define  the  word 
^'prospect."  This  is  a  tenn  the  signification  of  which  is  well 
understood  in  all  the  mining  districts  of  the  West,  and  the  trial 
court  was  justified  in  assuming  that  the  jury  understood  it 
without  specific  definition. 

In  paragraph  9  of  the  instructions  the  court  told  the  jury 
"that,  under  the  law,  defendants  will  not  have  the  right  to  use 
the  water  flowing  in  the  ditch  or  flume  across  the  claims  belong- 
ing to  plaintiff  without  an  agreement  or  understanding  with 
plaintiff  concerning  the  use  of  the  same,  and  the  evidence  does 
not  disclose  that  such  agreement  or  arrangement  can  be  made." 
It  is  said  that  this  instruction  is  prejudicially  erroneous,  in 
that  under  the  statute  (Civil  Code,  Sees.  1897-1899)  the  de- 
fendants have  the  right  to  the  use  of  any  surplus  water  which 
the  plaintiff  may  have  in  its  ditch  or  flume,  independently  of  any 
contract  therefor,  and  that  under  these  provisions  the  plaintiff 
had  the  right  to  have  submitted  to  the  jury  the  question  whether 
the  construction  of  the  ditch  and  flume  upon  the  claims  would 
prove  of  benefit  to  them,  by  furnishing  a  convenient  source  of 
water  supply,  of  which  defendants  could  avail  themselves  in 
prosecuting  the  work  of  development.  The  instruction  is  erro- 
neous in  saying  that  the  right  of  defendants  to  the  use  of  any 
water  was  dependent  upon  an  agreement  between  them  and 
plaintiff.  Under  the  statute,  supra,  if  the  plaintiff  should  at 
any  time  have  surplus  water,  and  the  defendants  should  desire 
to  use  it,  they  could  avail  themselves  of  it,  even  over  the  objec- 
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tion  of  plaintiff,  by  a  compliance  with  the  terms  of  the  statute- 
There  was  no  evidence  before  the  court,  however,  to  which  the 
instruction  could  apply.  It  w^as  not  shown  that  the  plaintiff 
at  the  time  of  the  trial  had,  or  ever  would  have,  any  surplus 
water  available  for  defendants'  use,  bv  contract  or  other^vise. 
The  jury',  therefore,  could  not  have  found  that  the  flume  and 
ditch  would,  for  the  reason  stated,  be  of  any  benefit  to  the  de- 
fendants' property.  For  this  reason  the  instruction  should  not 
have  been  given,  but,  under  the  evidence  submitted,  no  harm 
could  result  from  the  exclusion  of  the  whole  matter  from  the 
consideration  of  the  jury,  which,  in  effect,  the  instruction  coni- 
plained  of  does. 

The  judgment  and  order  ap]:)ealed  from  are  aifiniied. 

Affirmed. 
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1.  Relators  were  the  owners  of  patented  claims  Anaconda,  St.  Lawrence, 
Smoke  Stack  and  Rob  Roy,  and  subsequently  defendant  located  the  Copper 
Trust   mine  on  a  discovery  near  the  eastern  corners   of  the  Smoke  Stack 
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and  St.  Lamrrence.  alleg^liiK  that  the  vein  there  discovered  passed  on  Its 
strike  through  the  Smoke  Stack,  the  St.  Lawrence  and  into  the  Anaconda. 
Defendant's  claim  was  so  located  as  to  Include  within  Its  lines  most  of 
the  space  Included  within  the  Smoke  Stack  and  St.  Lawrence,  and  also  a 
space  to  the  southwest  of  these  claims  and  to  the  east  of  the  Anaconda 
not  included  In  the  surface  rights  of  the  three  claims  through  which  the 
vein  passed,  nor  subject  to  their  extralateral  rights,  but  which  was  within 
the  surface  of  the  Rob  Roy.  Defendant  did.  not  claim  any  right  to  follow 
the  vein  to  such  space,  but  that  It  belonged  to  him  by  appropriation.  Held, 
that  the  ores  In  such  space  belonged  prima  facie  to  the  relators,  as  owners 
of  the  Rob  Roy,  by  virtue  of  comon-law  rights,  though  no  part  of  the  ap«x 
was  within  Its  bounds,  and  therefore  It  w^as  error,  In  an  action  by  the 
defendant  against  the  relators  for  removing  ores  from  such  space,  to  grant 
him  an  order  for  the  Inspection  of  relators'  mines,  under  Code  of  Civil 
Procedure,  Sees.  1314,  1315,  providing  that  such  order  may  be  made  "for 
good  cause  shown"  pending  an  action  for  the  recovery  of  a  mine. 

2.  Quaere :  Whether  a  valid  location  can  be  made  by  a  trespass  upon  the 
surface  of  lands  to  which  patent  has  already  been  Issued. 

3.  The  owner  of  a  mining  claim  holds  everything  beneath  the  surface,  subject 
only  to  the  right  of  an  adjoining  locator  or  patentee,  who  has  the  apex 
of  a  vein  and  who  has  complied  with  the  statute,  to  pursue  it  on  Its  dip 
beneath  the  surface. 

4.  Constitution,  Art.  VIII,  Sees.  2,  3,  give  the  supreme  court  general  super- 
visory control  over  other  courts,  under  such  regulations  as  may  be  pre- 
scribed by  law,  and  confers  power  to  Issue  and  hear  writs  of  mandamus, 
etc.,  and  such  other  original  and  remedial  writs  as  may  be  necessary  to 
the  exercise  of  Its  appellate  Jurisdiction.  Code  of  Civil  Procedure,  Sec. 
205.  declares  that,  when  Jurisdiction  is  conferred  on  a  court,  and  the 
course  of  proceeding  is  not  specifically  pointed  out,  any  suitable  process 
conformable  to  the  spirit  of  the  Code  may  be  adopted.  Held,  that  the 
power  of  supervisory  control  was  a  distinct  power,  and  might  be  exercised 
to  control  the  discretion  of  an  Inferior  court  in  making  an  order  from 
which  no  appeal  would  lie,  and  for  which  the  writs  appertaining  to  the 
appellate  Jurisdiction  furnished  no  remedy. 

5.  Where  defendant  sued  relators,  alleging  that  they  were  removing  ore  from 
certain  premises  the  right  to  which  was  In  defendant,  but  the  evidence 
showed  the  the  prima  facie  right  was  In  relators,  an  order  grantlna:  de- 
fendant and  his  employees  right  to  enter  and  Inspect  all  of  relators'  sur- 
rounding mines  for  the  period  of  40  days  for  the  purpose  of  obtaining 
evidence,  being  an  order  not  appealable  nor  subject  to  control  by  any  of 
the  specified  writs  within  the  Jurisdiction  of  the  court.  It  was  a  proper 
case  for  the  court  to  exercise  the  power  of  "supervisory  control"  over  the 
inferior  court,  conferred  by  Constitution,  Art.  VIII,   Sec.  2. 

6.  By  mandamus  the  supreme  court  may  coerce  Into  activity,  but  it  may  not 
be  used  to  control  discretion  or  to  correct  errors. 

7.  By  certiorari  an  order  made  without  or  In  excess  of  Jurisdiction  may  be 
annulled  or  modified  when  there  Is  no  appeal  or  other  adequate  remedy ; 
but  It  cannot  be  used  to  correct  errors  of  Judgment  In  the  exercise  of 
Jurisdiction. 


Application  by  the  state,  on  the  relation  of  the  Anaconda 
Copper  Mining  Company  and  another,  for  a  writ  of  super- 
visory control  directing  the  judge  of  the  district  court  of  the 
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Second  judicial  district  of  Silver  Bow  county  and  another  to 
reverse  an  order  issued  in  proceedings  therein.    Writ  issued. 

Mr.  W.  W.  Dixon,  Mr,  A.  J.  Shores,  Mr.  D.  Oay  Stivers, 
Mr.  C.  F.  Kelly  and  Mr.  J.  K.  MacDoruUd,  for  Eelators. 

Messrs.  Toole  &  Bach,  Messrs.  McIIatton  &  Cotter,  Mr.  J. 
M.  Denny  and  Messrs.  Cullen,  Day  £  Cullen,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  Court. 

On  December  20,  1899,  one  Burdette  O'Connor  brought  an 
action  in  the  district  court  of  Silver  Bow  county  against  the 
Anaconda  Copper  Mining  (^ompany  and  the  Washoe  Copper 
company,  corporations,  the  relators  herein,  alleging  that  he 
was  the  owner  of  the  Chopper  Trust  lode  claim,  situate  in  Silver 
Bow  county,  and  that  the  defendants  had  theretofore  trespassed 
upon  his  rights  therein  by  entering  within  its  boundaries,  and 
extracting  and  carrying  away  ores  therefrom  to  the  value  of 
$2,000,000,  to  his  damage  in  that  amount*  Under  a  separate 
cause  of  action  incidental  relief  was  sought  by  way  of  injunc- 
tion. The  cause  is  still  pending  in  the  district  court,  the  issues 
therein  not  having  been  made  up  at  the  time  the  present  con- 
troversy arose.  On  ilarch  26,  1901,  for  the  purpose  of  obtain- 
ing evidence  to  aid  him  in  tlie  trial  of  said  cause,  the  said 
O'Connor  filed  therein  a  petition  asking  the  court  for  an  order 
permitting  him  to  insj)ect  and  sun-ey  all  the  underground  work- 
ings in  the  Anaconda,  St.  Lawrence,  Xever  Sweat,  Rob  Roy, 
Grant,  Grant  Extension,  Parrott,  Lot  45  C,  and  the  Cuerpa 
Bazzo  lode  claim,  and  also  in  the  Leggatt  and  Foster  placer 
claim,  all  of  which  the  complaint  alleges  are  in  possession  of 
defendants,  or  one  of  them,  and  through  which  defendants  had 
entered  upon  the  ore  bodies  telonging  to  the  Copper  Trust,  and 
committed  the  trespasses  complaineil  of.  The  situation  of  the 
ore  bodies  in  controversv,  as  shown  bv  the  evidence  submitted 
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to  the  court  at  the  hearing,  and  the  reepective  claims  of  the 
contending  parties,  will  be  readily  understood  from  the  sub- 
joined diagram: 


The  exterior  boundaries  of  the  Copper  Trust  lode  are  indi- 
cated by  the  heavy  lines.  This  claim  overlies  the  Smoke  Stack 
lode,  and  most  of  the  surface  of  the  St.  Lawrence.  It  will  be 
noted  that  all  of  the  claims  mentioned,  both  ihe  Copper  Trust 
and  those  belonging  to  the  relators,  have  parallel  end  lines. 
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All  of  the  claims  belonging  to  relators  are  held  by  patents 
issued  at  various  times  up  to  and  including  November  2,  1892, 
when  the  patent  to  the  (^ier]x>  Bazzo  claim  was  issued.  It  will 
also  1)0  noted  that  some  of  the  boundary  lines  of  the  Smoke 
Stack  claim,  as  originally  located,  were  laid  upon  and  over 
the  surface  included  Avithin  the  lines  of  the  Mountain  View 
and  Fainnount,  to  the  north.  The  patent  to  the  former  ex- 
cludes the  conflicting  surface.  It  is  admitted  by  the  parties 
that  all  of  the  surface  to  the  south  and  southwest  of  the  Smoke 
Stack  claim  is  covered  by  the  pat-ents  of  relators.  The  Copper 
Trust  is  an  unpatented  claim.  It  was  located  on  April  30, 
1800,  by  virtue  of  an  alleged  discovery  made  on  that  date  in 
the  small  triangle,  then  vacant,  which  is  indicated  by  the  letters 
A,  B,  10  feet  in  width  at  the  base  and  extending  east  between 
the  lines  of  the  Johnstown  and  Mountain  View  to  its  apex,  a 
distance  of  75  feet.  The  only  other  ground  embraced  within 
the  limits  of  the  Copper  Trust  not  covered  by  the  relators' 
patents  is  a  small  triangle  at  the  point  C,  between  the  east  end 
line  of  the  Mountain  View  and  a  claim  Known  as  the  Sullivan, 
lying  immediately  to  the  east.  It  does  not  appear  whether  there 
is  any  apex  within  the  exterior  boundaries  of  the  triangle  last 
mentioned.  The  contention  made  by  O'Connor  was  and  is  that 
the  vein  thus  discovered  in  the  first  triangle  mentioned  dips  to 
the  south  at  an  angle  of  about  70  degrees,  and  passes  on  its 
strike  through  the  base  of  the  triangle  into*  the  Smoke  Stack 
claim,  thence  across  its  south  side  line  into  the  St.  Lawrence, 
and  thence  into  the  Anaconda  claim  across  the  west  end  line  of 
the  former  at  the  point  D,  about  150  feet  north  of  the  inter- 
section of  this  line  with  the  east  end  line  of  the  latter  at  the 
point  G.  The  course  of  it,  under  this  contention,  is  indicated 
approximately  by  the  position  of  the  letters  B,  A,  E,  D. 
O'Connor  further  contends  that  under  the  Copper  Trust  loca- 
tion he  is  entitled  not  only  to  the  surface  within  his  boundaries 
not  covered  by  the  relators'  patents,  but  also  to  all  portions  of 
the  lead  having  their  apex  therein,  as  well  as  to  those  parts  of 
it  which,  tliough  they  have  no  apex  within  hia  surface,  are  ^ 
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situated  with  reference  to  the  end  lines  of  relators'  claims  that 
the  relators  may  not  assert  title  to  them  by  virtue  of  their 
extralateral  rights.  In  other  words,  it  is  asserted  that  the  rela- 
tors have  no  extralateral  rights  upon  this  vein,  either  through 
the  Anaconda  or  the  St.  Lawrence,  south  of  the  intersection  of 
the  end  lines  of  these  claims  at  G,  and  within  the  triangular  por- 
tion of  the  earth  included  between  the  vertical  planes  passing 
downward  through  these  lines  extended  in  their  own  direction 
indefinitely  toward  the  south.  He  contends,  therefore,  that, 
inasmuch  as  the  relators,  in  making  their  locations,  did  not 
so  lav  their  lines  with  reference  to  the  strike  of  the  vein  that 
they  could  follow  it  on  its  dip  into  this  portion  of  the  earth 
by  virtue  of  their  extralateral  rights,  they  failed  to  appropriate 
it  at  all ;  that  it  was  thus  left  to  bo  appropriated  by  any  other 
claimant;  and  that  it  In^ongs  to  the  plaintiff  under  his  locaticm. 
The  position  of  the  relators  is  that,  though  they  do  not  have 
title  to  the  ores  in  the  ground  in  question  by  virtue  of  extra- 
lateral  rights  through  the  St.  Lawrence  and  the  Anaconda,  they 
nevertheless  own  them,  as  against  0'C(mnor,  at  least,  by  virtue 
of  their  common-law  rights  to  the  surface  and  everything  be- 
neath, because  neither  O'Connor  nor  any  one  else  owns  any  part 
of  the  apex  of  the  vein,  which  is  so  situated  that  extralateral 
rights  through  such  ])ortion  may  Ix?  asserted  to  anything  be- 
neath the  surface  owned  by  them.  Therefore,  they  say,  O'Con- 
nor has  shown  no  right  to  any  part  of  the  ores  in  controversy 
such  as  to  authorize  the  court  to  grant  an  order  permitting  him 
to  make  the  inspection  and  survey  sought. 

Ui)on  the  facts  prcvsented,  the  court  overruled  the  contention 
of  the  relators,  and  granted  the  order  as  prayed.  Under  it 
O'Connor  was  granted  the  right  to  enter  into  any  or  all  the 
underground  workings  in  all  the  claims  mentioned  lx?longing 
to  the  relators  to  the  south  and  west  of  the  Smoke  Stack  claim 
for  the  period  of  40  days ;  to  employ  six  engineers  and  assist- 
ants to  conduct  the  work  of  survey  and  inspection ;  and  to  de- 
mand, at  reasonable  times,  of  the  relators,  that  he  and  his  said 
engineers  and  assistants  be  lowered  into  the  mines  and  hoisted 
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therefrom  to  the  surface  whenever  he  and  they  should  require 
the  same  to  be  done. 

The  relators,  by  a  verified  petition  setting  forth  all  the  pro- 
ceedings, including  the  pleadings  in  the  cause,  and  all  the  evi- 
dence submitted  by  the  parties,  and  alleging  that  O'Connor 
had  not  brought  his  action  or  made  his  application  to  the  dis- 
trict court  in  good  faith,  applied  to  this  court  for  relief,  ask- 
ing that  this  court  issue  a  writ^  under  its  constitutional  powers 
of  supervisory  control  over  the  inferior  courts  of  the  state, 
directing  the  district  court  and  its  judge  to  set  aside  and  vacate 
the  order,  and  to  deny  the  application  for  an  inspection  and 
survey. 

The  theorv'  of  the  relators  is  that  upon  the  facts  the  district 
court  abused  its  discretion,  and  acted  arbitrarily^  and  in  plain 
violation  of  the  legal  rights  of  the  relators,  in  granting  the 
order,  and  that  they  are  without  redress  by  any  other  means 
known  to  the  law. 

Under  an  order  to  show  cause,  issued  by  this  court,  the  re- 
spondents appeared  by  filing  an  answer  denying  the  charges 
of  bad  faith  on  the  part  of  O'Connor,  and  also  a  motion  to 
dismiss  the  application  on  several  grounds.  At  the  hearing 
three  propositions  were  urged  as  conclusive  reasons  why  this 
court  should  not  interfere,  namely :  First,  because,  under  our 
constitution,  the  power  of  supervisory  control  lodged  in  this 
court  is  not  self-executing,  and  the  legislative  branch  of  the 
state  government  is  alone  vested  with  the  power  to  prescribe 
regulations  and  limitations  under  which  it  may  be  exercised; 
second,  because  the  legislature  has  done  so  by  adopting  the  only 
writs  allowed  by  the  constitution,  except  in  appellate  matters, 
and  because  this  court  is  limited  to  the  use  of  them  as  thus 
defined;  and,  third,  because,  if,  under  our  constitution,  the 
powers  of  this  court  can  possibly  extend  the  operation  of  these 
writs,  or  any  of  them,  beyond  the  limits  prescribed  by  law, 
no  such  grave  emergency  exists  in  this  case  as  would  justify 
it  in  thus  using  any  of  them. 

From  an  analysis  of  these  propositions  it  appears  that  two, 
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and  only  two,  questions  are  presented  for  decision,  namely: 
Was  the  action  of  the  district  court  in  granting  the  order  erro- 
neous ?  and :  Can  this  court  afford  relief,  and,  if  so,  what  is  the 
proper  remedy?  We  shall  consider  these  in  their  order,  and, 
incidentally,  also  the  further  question  whether,  if  the  order 
is  found  to  have  been  erroneous,  the  circumstances  present  such 
a  case  as  will  justify  this  court  in  using  any  remedy  which  ic 
may  deem  available. 

Sections  1314  and  1315  of  the  Code  of  Civil  Procedure, 
under  which  the  order  was  made,  provide: 

"Sec.  1314.  The  court  in  which  an  action  is  pending  for 
the  recovery  of  real  property  or  mining  claims,  or  for  damages 
for  an  injury  or  to  quiet  title  or  to  determine  adverse  claims 
thereto,  or  a  judge  thereof,  may,  on  motion,  upon  notice  by 
either  party,  for  good  cause  shown,  grant  an  order  allowing 
to  such  party  the  right  to  enter  into  or  upon  the  property  or 
mining  claim,  and  make  survey  or  measurement  thereof,  or 
of  any  tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  the 
action,  even  though  entry  for  such  purpose  has  to  be  made 
through  other  lands  or  mining  claims  belonging  to  parties  to 
the  action. 

"Sec.  1315.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant;  and 
thereupon  such  party  may  enter  the  property,  with  necessary 
surveyors  and  assistants,  and  make  such  survey  and  measure- 
ment;  but  if  unnecessary  damage  be  done  to  the  property,  he 
is  liable  therefor." 

The  purpose  of  these  sections,  and  a  similar  provision,  found 
in  Section  1317,  which,  by  its  terms,  seems  to  apply  to  cas-^ 
where  no  action  is  pending,  but  contemplated  only,  is  to  enable 
either  of  the  parties  to  a  controversy  over  real  property,  whea 
it  is  in  the  possession  of  his  adversary,  upon  showing  that  the 
circumstances  of  the  case  require  it,  to  have  an  examination 
and  survey  of  it,  to  the  end  that  he  may  be  put  in  possession 
of  all  the  facts  touching  the  controversy,  and  thus  to  furnish 
them  to  the  court,  so  that  the  respective  rights  of  the  parties 
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may  be  properly  determined.  So  wholesome  and  nec^^sary 
are  the  means  thus  afforded  litigants  tb  properly  present  their 
rights  to  the  tribunal  administering  upon  them,  that  it  is  not 
siir]3rising  to  find  that  these  inspection  orders  have  often  been 
made  by  the  courts,  l>oth  in  this  country  and  in  England,  even 
in  the  absence  of  special  statutory  authority,  under  their  gen- 
eral powers  as  courts  of  equity.  An  inquirj^  into  the  origin 
und  pur[X)§e  of  the  rule  embodied  into  the  statute,  with  cita- 
tion and  examination  of  American  and  English  cases,  will  be 
found  in  St,  Louis  Min,  cf-  Mill,  Co.  v.  Montana  Co,,  0  Mont. 
288,  23  Pac.  510,  and  in  the  same  case,  affirmed  on  writ  of 
error  by  the  Supreme  Court  of  the  United  States,  in  152  U.  S. 
IGO,  4  Sup.  Ct.  501),  38  L.  Ed.  398.  The  sections  of  the 
statute  go  no  further  than  to  declare  the  rule  as  it  has  existed 
for  many  vears,  exce])t  that  bv  their  terms  thev  extend  the  rule 
to  all  courts,  whether  sitting  as  courts  of  law  or  equity.  It  is 
not  o\ir  i)resent  purpose,  however,  to  discuss  the  ])ropriety  of 
the  legislation.  We  refer  to  the  statute,  and  the  oases  in  which 
the  rule  has  been  applied,  to  show  that  the  district  court  had 
ample  authority  to  make  the  order  in  question,  provideil  the 
facts  presented  at  the  hearing  justified  it.  Indeed,  the  order, 
upon  proper  showing,  is  always  made  almost  as  a  matter  ')i 
course.  The  purpose  of  the  statute  is  to  ser\''e  the  interests  ?f 
justice,  however,  and  not  to  be  made  an  instrument  of  injustice 
or  oppression.  Under  it  the  court  may  not,  without  a  reason- 
able showing,  and  in  disregard  of  the  rights  of  the  party  in 
possession  of  the  property,  or  in  control  of  the  means  of  access 
to  it,  permit  his  adversary  to  enter  upon  it,  merely  because  he 
desires  and  asks  for  an  order  permitting  him  to  do  so.  The  law 
must  be  administered  in  the  spirit  of  lil>erality  to  accomplish  the 
desired  end.  Purely  technical  and  captious  objections  should  not 
be  tolerated.  The  language  of  the  statute  is,  "for  good  cause 
shown,"  and,  under  the  rule  laid  down  in  St  Louis  Miiu  cG 
MiU.  Co,  V.  Monatna  Co,,  supra,  whenever  the  order  is  made 
without  good  cause,  it  must  follow  that  it  is  an  infringement 
on  the  rights  of  the  party  in  possession,  and  may  be  set  aside 
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as  unauthorized;  otherwise,  the  |X)Aver  of  the  court  could  be 
exercised  without  restraint,  and  to  the  great  injury  and  o]>- 
j>ression  of  the  party  in  possession. 

'With  these  preliminary  observations  we  proceed  to  deter- 
mine, from  a  consideration  of  the  facts  presented  to  the  dis- 
trict court,  whether  the  order  complained  of  was  justified. 
O'Connor  does  not  assert  title  to  any  other  surface  within  the 
boimdaries  of  the  Chopper  Trust  claim  than  the  two  triangles 
already  mentioned.  It  is  not  controverted  in  this  proceeding 
that  the  relators  are  entitled,  under  tlieir  patent,  to  so  much 
of  the  vein  found  within  the  surface  of  the  triangle  A,  B,  as 
passes  on  its  strike  through  the  Smoke  Stack,  the  St.  Lawrence, 
and  the  Anaconda  claims,  and  that  in  following  this  vein  on  its 
strike  to  the  southwest  O'Connor  cannot  pass  beyond  the  east 
end  line  of  the  Smoke  Stack.  Indeed,  this  is  apparent  from 
an  inspection  of  the  plat.  The  parallelism  of  the  end  lines  of 
the  Smoke  Stack  and  St  Lawrence  also  gives  to  the  relators 
the  right  to  follow  the  vein  to  the  south  on  its  dip  beyond  the 
vertical  planes  of  the  side  lines  of  these  claims.  Under  the 
Smoke  Stack  claim  the  extralateral  rights  are  bounded  by  the 
vertical  plane  of  the  east 'end  line  of  the  Smoke  Stack  and  St. 
Lawrence  and  a  parallel  vertical  plane  passing  through  the 
point  at  which*  the  vein  crosses  the  south  line  of  the  Smoke 
Stack  into  the  St.  Lawrence.  The  extralateral  rights  of  the 
St.  Lawrence  are  bounded  by  the  vertical  plane  last  mentioncl 
and  a  vertical  plane  passing  downward  through  the  west  end 
line  of  this  claim,  for  it  appears  from  an  inspection  of  the  plat 
that  the  area  of  the  surface  conflict  between  the  Anaconda  and 
the  St.  Lawrence  belongs  to  the  St.  Lawrence  claim.  It  fol- 
lows, further,  as  a  necessary  conclusion,  that,  so  far  as  O'(^on- 
nor  has  any  right  to  follow  this  vein  on  its  dip  from  that  i)or- 
tion  of  the  apex  found  within  the  l>oundaries  of  the  triangi? 
A,  B,  this  right  is  limited  toward  the  west  by  the  vertical  plane 
of  the  east  end  line  of  the  Smoke  Stack  and  of  the  St.  Lawrence, 
extended  in  its  own  direction.  The  situation  presented  by  the 
position  and  course  of  the  apox,  with  reference  to  the  lines  of 
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these  claims  and  the  rights  dependent  thereon,  have  been  con- 
sidered and  determined  by  the  following  cases:    Fitzgerald  v. 
Clad',  IT  Mont.  100,  42  Pac.  273,  30  L.  R.  A.  803,  52  Ahl 
St.  Kej).  ()G5 ;  Del  Monte  Min.  cl'-  Mill,  Co.  v.  LaM  Chance  Min, 
it  Mill.  Co,,  171  U.  S.  55,  18  Sup.  Ct.  895,  43  L.  Ed.  72; 
Clark  V.  Fitzgerald,  171  U.  S.  92,  18  Sup.  Ct.  941,  43  L.  Ed. 
87 ;  and  Parrot  Silver  d*  Copper  Co,  v.  Heinze,  25  Mant.  l?0, 
€4  Pac.  32G ;  and  all  questions  arising  thereon  are  now  too  well 
settled  to  admit  of  further  discussion.     It  is  of  no  moment  to 
inquire  what  are  the  extralateral  rights  of  the  relators  through 
the  Anaconda  claim.     No  part  of  the  surface  of  that  claim  is 
embraced  within  the  boundaries  of  the  Copper  Trust,  and  there- 
fore we  shall  not  stop  to  consider  them,  except  to  remark  that, 
whatever  rights  the  relators  have  to  follow  the  vein  on  its  dip 
from  the  jKunt  where  the  ajiex  passes  into  tliat  claim,  they  can- 
not extend  further  east  than  the  vertical  plane  of  its  east  end 
line.     Stated  succinctly,  tlie  question  to  be  determineil  is :  What 
right,  if  any,  has  O'Connor,  by  virtue  of  the  Copper  Trust 
location,  to  assert  title  t-o  the  ores  lying  underneath  the  earth 
within  the  triangle  the  a|iex  of  which  is  at  G  ?     He  does  not 
contend  that  he  has  any  right  to  follow  the  vein  from  the  part 
of  the  ai)ex  within  the  triangle  A,  B,  through  the  intervening 
space,  about  1,300  feet,  either  on  or  beneath  the  surface  of  the 
St.   ].awrence.     As  we  have  already  stated,  his  claim  is  that, 
as  no  ])art  of  the  ore  bodies  in  controversy  is  situate<l  within 
the  surface  boundaries  of  the  St^  Lawrence  claim,  no  part  of 
them  belongs  to  that  claim,  and,  as  the  relators  may  not  claim 
this  portion  of  the  vein  through  the  St.  Lawrence  or  the  Ana- 
conda l>y  means  of  their  extralateral  rights,  they  were  not,  in 
ccmteniplation  of  the  mining  laws,  appropriated  by  the  relators 
through  any  of  their  locations,  and  therefore  belong  to  O'Con- 
nor by  appropriation  under  the  Copj>er  Trust,  although  he  has 
no  part  of  tlie  apex  by  which  he  may  follow  the  vein  on  its  dip 
from  the  surface.     In  support  of  his  contention,  eomisel  for 
respondents  cite  the  Del  Momie  Case,  siipra,  as  decisive.     We 
do  not  so  understand  it.     Among  other  questions  decided   in 
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that  case  it  was  distinctly  held  that  any  of  the  lines  of  a  junior 
location  may  Ix?  laid  within,  upon,  or  across  the  surface  of  a 
valid  senior  location  for  the  purpose  of  defining  for  or  securing 
to  such  junior  location  underground  or  extralateral  rights  nor 
in  conflict  with  any  rights  oi  the  senior  location.  The  question 
presented  here  did  not  arise,  and  w^as  nof.  decided.  Referring 
to  the  diagram  used  to  illustrate  the  contentions  of  the  parties 
and  the  different  directions  of  the  lines  pointed  out  in  the 
o])inion,  it  appears  that  upon  an  extension  of  the  vertical  plane 
of  the  north  end  line  of  the  Xew  York  claim  in  its  own  direc- 
tion a  triangular  portion  of  the  vein  would  be  left  between  it 
and  the  vertical  plane  of  the  line  bounding  the  extralateral 
rights  of  the  Last  Chance  to  the  south,  entirely  beyond  the 
vertical  plane  of  the  surface  lines  of  any  of  the  conflicting 
claims.  The  court  says,  with  reference  to  the  title  to  this  por- 
tion of  the  vein :  *^In  other  words,  referring  to  the  first  dia- 
gi*am,  the  inquiry  is  not  whether  the  owners  of  the  Last  Chance 
have  a  right  to  pursue  the  vein  as  it  descends  into  the  ground 
south  of  the  dotted  line  r,  s,  even  though  tliey  should  reach  a 
})oint  in  the  descent  in  which  the  riglits  of  the  owners  of  the 
Xew  York,  the  prior  location,  have  ceased.  It  is  obvious  that 
the  line  e,  h,  the  end  line  of  the  Xew  York  claim,  extended 
downward  into  the  earth,  will  at  a  certain  distance  pass  to  the 
south  of  the  lino  r,  s,  and  a  triangle  of  the  vein  will  be  formed 
between  the  two  lines,  which  does  not  pass  to  the  owners  of  the 
Xew  York.  The  question  is  not  distinctly  presented  whether  that 
triangular  portion  of  the  vein  up  to  the  limits  of  the  south  end 
line  of  the  Last  Chance,  b,  c,  extended  vertically  into  the  earth, 
belongs  to  the  owners  of  the  Last  Chance  or  not,  and  therefore 
wo  do  not  pass  upon  it.  Perhaps  the  rights  of  the  junior  loca- 
tor below  the  surface  are  limited  to  the  length  of  the  vein  within 
the  surface  of  the  territory  patented  to  him,  but  it  is  unneces- 
sary now  to  consider  that  matter.  All  that  comes  fairly  within 
the  scope  of  the  question  before  us  is  the  right  of  the  owners 
of  the  Last  Chance  to  pursue  the  vein  as  it  dips  into  the  earth 
westwardly  between  the  line  a,  d,  t^  and  the  line  r,  s,  and  to 
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appropriate  so  iiiiich  of  it  as  is  not  held  by  the  prior  location 
of  the  New  York,  and  to  that  extent  only  is  the  question  an- 
swered. The  junior  locator  is  entitled  to  have  the  benefit  of 
making  a  location  with  parallel  end  lines.  The  extent  of  that 
benefit  is  for  further  consideration."  The  court  does  say,  as 
defendants  claim,  that  the  portion  of  the  vein  referred  to  does 
not  pass  to  the  owner  of  the  Xew  York.  Obviously,  this  is  a 
correct  conclusion,  for,  under  no  circmnstances,  would  the  ex- 
tralateral  rights  of  the  New  York  extend  nortlnvard  l^eyond 
the  vertical  plane  of  its  north  end  line.  With  equal  distinctness 
is  the  question  of  the  rights  of  the  Last  Chance  to  any  of  that 
portion  of  the  vein  reserved.  Nowhere  in  the  opinion  do  we 
find  any  support  for  the  contention  that  the  junior  locate  ;• 
acquires  any  right  to  any  portion  of  a  vein  beneath  the  surfacc- 
of  the  senior  location  by  laying  his  lines  upon,  over,  or  across 
its  surface,  except  that  by  this  means  he  may  secure  parallelism 
of  his  end  lines,  •  and,  through  this  parallelism,  extralateral 
rights  to  the  extent  of  the  length  of  the  vein  found  within  the 
surface  for  which  he  may  receive  patent.  We  doubt  seriously 
whether  the  court  intended  to  be  understood  as  declaring  it  to 
be  the  law  that  a  juni(>r  locator  may  lay  his  lines,  in  part  or 
Avhclly,  upon  and  over  the  surface  of  claims  already  patented, 
and  secure  any  rights  thereby.  After  patent  has  issued,  the 
legal  title  to  the  land  conveyed  by  it  has  passed  w^holly  from  thf: 
government.  The  holder  of  this  title  is  wholly  beyond  the  juris- 
diction of  the  land  department;  and  it  would, seem  tliat  no  one 
can  initiate  by  trespass  upon  his  tract  any  right  whatever, 
whether  it  be  committed  ignorantly  or  npt.  It  does  not  appear 
distinctly  from  the  opinion  in  the  Del  Monte  Case  whether  any 
of  the  claims  w^ere  patented  at  the  time  the  conflict  arose.  If 
the  law  is  as  counsel  contend,  then  a  patent  does  not  convey 
an  absolute  estate,  but  only  a  qualified  fee,  and  leaves  the  land 
still  subject  to  some  rights  in  the  government, — a  doctrine  for 
which  there  seems  to  be  no  w^arrant  in  the  statute.  So  long  as 
land  is  not  patented,  the  legal  title  is  still  in  the  government ; 
and  it  may  be  argue<l  with  some  force  that,  while  held  under 
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a  location  merely,  it  is  still  within  the  jurisdiction  of  the  land 
departnient,  and  for  that  reason  it  is  within  tlie  province  of  its 
authority  to  say  that  a  junior  locator  may  lawfully  go  upon 
it,  and  mark  his  boundaries  and  erect  his  monuments  upon  its 
surface,  in  order  to  initiate  rights  in  lands  not  covered  by  it. 
This  seems  to  be  the  tlieory  upon  which  the  court  proceeds  in 
the  Del  Monte  Case;  for  the  argument  upon  which  its  conclu- 
j^ion  on  this  point  in  the  case  is  based  is  found  on  pages  73-85, 
171  F.  S.,  .pages  902-907,  18  Sup.  Ct.,  and  pages  80-84,  43 
L.  Ed.,  and  nowhere  therein  do  we  find  any  reason  stated  which 
would  apply  with  any  force  to  locations  made  by  a  trespass 
upon  the  surface  of  lands  to  which  patent  had  already  been 
issued. 

The  only  authority  called  to  our  attention  which  distinctly 
sustains  the  contention  of  counsel  as  to  the  validity  of  the  C^oj)- 
per  Trust  location  is  the  decision  in  In  Re  Hidee  Gold  Min. 
Co..  rendered  by  Secretary  Hitchcock  on  January  30,  1901. 
In  this  decision  the  secretary  distinctly  sustains  the  conten- 
tion of  counsel  for  the  defendants  on  this  point.  We  quote 
from  the  headnote  of  his  opinion :  "The  location  lines  of  a  lode 
mining  claim  are  used  only  to  describe,  define  and  limit  prop- 
erty rights  in  the  claim,  and  may  be  laid  within,  upon  or  across 
the  surface  of  patented  lode  mining  claims  for  the  purpose  of 
claiming  the  free  and  unappropriated  ground  within  such  lines 
and  the  veins  apexing  in  such  ground,  and  of  defining  and  secur- 
ing extralateral  imderground  rights  ujx^n  all  such  veins,  wliere 
such  lines  (a)  are  established  openly  and  i)eaceably,  (b)  do  not 
embrace  any  larger  area  of  surface,  claimed  and  unclaimetl, 
than  the  law  peniiits.''  Even  he  limits  the  validity  of  such 
locations  to  cases  where  the  lines  are  established  o|)enly  anl 
l)eaceably.  We  do  not  understand,  however,  how  the  United 
States  government  may  convey  any  right  to  lands  by  consent 
of  an  adjoining  owner  under  patent,  which  it  could  not  convey 
without  such  consent.  As  we  have  said,  we  have  grave  dimbts 
as  to  the  soundness  of  the  conclusion  of  Secrotarv  Hitchcock. 
But  conceding,  for  the  ])resent  discussion,  that  it  is  the  law, 
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there  is  nothing  in  the  Del  Monte  Case  nor  in  the  opinion  of  the 
secretary  to  support  the  contention  of  counsel  that  O'Connor 
acqnire<l  by  his  location  of  the  Copper  Trust  ownership  of  any 
part  of  the  vein  in  question  which  underlies  the  Rob  Roy  claim, 
or  anv  of  the  claims  to  the  south.     In  the  Del  Monte  Case  tlie 
oxtralateral  rights  claimed  by  the  Last  Chance  were  asserted 
as  to  that  portion  of  the  vein  the  apex  of  which  w^as  found 
within  that  i)art  of  the  surface  of  the  Last  Chance  not  covere<l 
by  any  previous  l(x»ation.     The  case  goes  only  to  the  extent  nf 
dwiding  that,  as  the  Last  Chance  had  parallel  end  lines,  and 
the  vein  passed  through  them,  it  had  extralateral  rights  as  to 
that  portion  of  the  apex  not  covered  by  either  of  the  other  con- 
flicting locations.     The  Hidee  Case  involved  only  the  validity 
of  a  location  the  lines  of  w-hicli  were  laid  upon,  over  and  acro-s 
tlie  surface  of  the  claims  already  patented,  so  as  to  secure  all 
the  rights  a])j)ertaining  to  the  imappropriated  intervening  sur- 
face.    Certain  expressions  found  in  these  cases  in  which  refer- 
ence is  made  to  underground  rights  would  seem  to  lend  support 
to  the  contention  of  counsel,  but,  w^hen  they  are  considered!  in 
the  light  of  the  particular  rights  under  discussion,  they  hav? 
no  pertinency  to  the  question  presented  in  this  case.     The  same- 
may  be  said  of  Crown  Point  Mining  Co,  v.  Bucky  38  C.  C.  A. 
278,  97  Fed.  4G2.     Suppose,  for  instance,  there  had  becm  no 
vacant  surface  within  the  boundaries  of  the  Copper  Trust  loca- 
tion, would  it  be  contended  for  a  moment  that  O'Connor  has 
any  rights  whatever  under  it  i     A  discovery  of  a  vein  u]x>n 
unoccupied  land   is   absolutely  essential  to  the  validity  of   a 
location.      There  nuist  be  a   surface  right;    without   this   no 
right  to  the  lode  can  be  established.    The  statutes  do  not  author- 
ize the  laud  department  to  convey  a  lode  independently  of  the 
surface  ground  connected  with  and  containing  or  overlying  it. 
This  is  the  conclusion  stated  by  this  cxmrt  in  Montana  Ore  Pur- 
chasing  Co.  v.  Boston  &  M,  CmisoL  Copper  &  Silver  Min,  Co., 
20  Mont,  337,  51  Pac.  159,  in  a  case  in  which  the  plaintiit 
claimed  under  a  patent  wliicli  attempted  to  convey  a  small  por- 
tion of  surface  covered  by  the  Rarus  location,  together  with 
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1,318  linear  feet  of  the  lode,  which  had  its  apex  in,  and  under- 
lay the  surface  of,  the  Johnstown,  a  conflicting  claim.  The 
l^atent  was  held  to  be  unantliorized  and  void  as  to  the  portion 
of  the  le<lffe  not  nnderlviim'  the  surface  conveve<l  bv  it.  This 
court  said:  '*It  is  no  doubt  true  that  those  statutes,  taken  a.i 
a  whole,  give  greater  pn>niinence  verbally  to  the  lode  or  vein 
than  to  the  surface  connecte<l  therewith ;  but  this  naturally 
results  from  the  fact  that  the  lode  is  the  main  subject  treated. 
Such  expressions  and  such  prominence,  however,  cannt^t  avail 
to  permit  the  grant  of  lodes  or  veins  embraced  in  a  located 
quai-tz  claim,  regardless  of  the  surface  connected  therewith.'* 
The  same  view  is  statcfl  bv  Mr.  Lindley  in  his  work  on  Mines 
in  section  780.  It  is  only  by  virtue  of  an  apex  found  within 
the  surface  of  any  claim  having  2>arallel  end  lines  that  an 
owner  may  assert  the  right  to  enter  l)eneath  the  surface  of  his 
neigh l)or.  This  is  the  evident  meaning  of  Section  2322  of  the 
United  States  statutes.  Neither  this  section  nor  any  other  pro- 
vision of  the  statute  authorizes  or  provides  a  way  for  the  a])- 
})ropriation  of  any  ]>ortion  of  a  lode  without  some  iK)rtion  of 
the  surface  through  which  it  may  be  reached.  Should  a  ]>atent 
issue  to  O'Connor,  under  the  Del  Monie  and  Ilidee  Cases  it 
would  issue  for  the  whole  surface  within  the  Copper  Trust 
lx)undaries,  excluding  all  those  portions  covered  by  the  relators' 
patents.  Under  the  princi])le  of  the  case  of  Montana  On'  Fur- 
chasimj  Co,  v.  Boston  rf-  M.  ConsoL  Copper  &  Silver  Min,  Co., 
supra,  and  as  state<l  by  Mr.  Lindler\",  this  would  ipso  faelo 
exclude  the  ore  bodies  lying  within  the  disputed  triangle.  Again, 
the  title  to  a  mining  claim  carries  with  it  all  the  rights  inci- 
dent to  a  title  in  fee  at  the  common  law,  except  in  so  far  as  it 
is  enlarged  or  limited  by  the  statute.  Tliis  court,  in  Parrot 
Silver  d'  Copper  Co,  v.  Ileinze,  25  ilont.  130,  64  Pac,  at  page 
329,  in  considering  such  rights,  said :  "The  patent  grants  the 
fee,  not  to  the  surface  and  ledge  only,  but  to  the  land  contain- 
ing the  apex  of  the  ledge.  The  right  to  follow  the  ledge  upon 
its  dip  between  the  vertical  planes  of  the  parallel  end  lines 
extending  in  their  own  direction,  when  it  departs  beyond  the 
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vertical  planes  of  the  side  lines,  is  an  expansion  of  the  riglits 
which  would  he  conferred  by  a  common-law  grant.  On  tho' 
other  hand,  this  grant  is  subject  to  the  right  of  an  adjoining 
locator  to  follow  his  vein  upon  its  course  downward  beneath 
the  surface  included  in  the  grant.  In  these  two  respects  only 
do  the  rights  conferred  by  tlie  statute  differ  from  those  held 
imder  a  common-law  grant.''  Therefore,  viewed  merely  as  land 
with  the  ordinary  incidents  of  ownership,  the  ow^ner  holds  every- 
thing bene«Cth  the  surface,  subject  only  to  the  right  of  an  ad- 
joining locator  or  patentee,  who  has  the  apex  of  a  vein,  and  who 
has  complied. with  the  statute,  to  pursue  it  on  its  dip  beneath 
the  surface.  O'Connor  has  no  part  of  the  apex  of  the  vein  so 
situated  with  reference  to  the  ore  bodies  within  the  triangle 
that  he  may  pursue  the  vein  from  the  surface.  lie  cannot  ae- 
qiiire  any  iX)rtion  of  the  surface  l^elonging  to  the  relators; 
neither  can  ho  pass  through  the  St.  Law^rence  from  the  point 
at  which  he  made  his  discover^',  or  from  any  point  within  any 
of  the  surface  owned  by  him.  He  is  therefore  not  in  a  posi- 
tion, by  virtue  of  his  location,  to  maintain  his  claim  to  the 
ores  in  controversy.  Under  the  principle  of  Parrot  Silver  d' 
Hopper  Co.  V.  Heinze,  supra,  and  upon  the  undisputed  facts 
presented  upon  this  application,  they  belong  prima  facie  to  the 
relators,  as  owners  of  the  Rob  Koy  claim,  and  others  to  the 
south  by  virtue  of  their  common-law  rights.  See,  also,  Caihoun 
Gold  Miti.  Co.  V.  Ajax  Gold  Min.  Co.  (decided  May  27,  1901), 
182  U.  S.  45)9,  21  Sup.  Ct.  885,  45  L.  Ed.  — .  It  thus  appears 
that  the  order  of  the  district  court^  based,  as  it  wcs,  ui)on  a 
state  of  facts  showing  prima  facie  that  O'Connor  has  ind  can 
have  no  interest  in  the  property  w^liich  he  seeks  to  insjiecr,  was 
not  justified. 

This  brings  us  to  the  consideration  of  the  question:  What 
remedy,  if  any,  mav  this  court  afford  ?  ( Vunsel  for  defendants 
have  tiled  an  elaborate  brief,  in  w^hich  they  challenge  the  power 
of  this  court  to  interfere.  They  argue  with  much  force  that, 
tliouah  this  court  has,  under  the  constitution,  the  ]>ower  in- 
V(>k(Ml  ill  this  ])roceeding,  it  can  bo  exercised  only  ''under  sueli 
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regulations  and  limitations  as  may  bo  prescribed  by  law ;"  that 
tho  authority  to  issue  the  six  original  writs  enumerated  in  the 
constitution  and  defined  by  the  C^ode  is  a  denial  of  the  jwwer 
to  issue  any  other  w^it;  and  that  the  }K)wer  invoked  must  be 
exercised,  if  at  all,  under  some  one  of  these  writs  as  they  have 
been  defined  bv  the  statute.  In  tStatc  ex  reh  \Miiteside  v.  Dis- 
trict  Court,  24  Mont.  539,  03  Pac.  395,  we  endeavored  to  point 
out,  by  what  Ave  deemed  a  proper  construction  of  Sections  2 
and  3  of  Article  VIII  of  the  Constitution,  that  under  that 
instrument  there  are  four  distinct  grants  of  power,  viz.,  appel- 
late jurisdiction,  a  general  supervisory  control  over  all  inferior 
C(mrts,  discretionary  ]x>wer  to  issue,  hear  and  determine  the 
various  original  writs  enumerated,  and  the  power  to  issue,  hear 
and  determine  such  other  original  and  remedial  writ^ 
as  may  be  necessary  to  the  complete  exercise  of  the 
ap])ellate  jurisdiction.  We  also  endeavored  to  define*, 
and  point  out  the  functions  of  these  various  powers 
so  that  each  might  he  assigned  its  appropriate  otKce 
within  the  purview  of  the  constitution,  and  at  the  same  time 
not  to  be  permitted  to  encroach  upon  the  functions  of  any  other. 
The  offices  of  the  original  writs  authorized  were  discussed  and 
defined,  and  it  was  ])ointed  out  that  they  were  put  into  the 
hands  of  this  court  for  prerogative  uses,  and  not  as  aids  to  the 
a])])ellate  jurisdiction ;  following  the  ])revious  decisions  of  this 
court  in  In  re  MacK night,  11  Mont.  126,  27  Pac.  33(5,  28  Am. 
St.  Kep.  451,  and  State  ex  reL  Clarke  v.  Moran,  24  Mont.  433, 
<>3  Pac.  390.  It  was  further  pointed  out  that  these  writs  are 
not  ada]itcd  to  supervisory  uses,  for  that  they  may  not  properly 
be  wrested  from  their  well-known  and  well-defined  uses  at  the 
common  law,  which  were  inherent  in  them  as  adopted  into  the 
constitution.  The  power  of  supervisory  control  was  discussed, 
and  a  tentative  definition  of  its  functions  laid  down,  so  that 
it  might  not  l)e  confounded  with  the  other  powers  granted, 
and  the  clause  granting  it  be  thus  rendered  meaningless.  The 
means  at  our  dis|X)sal  for  its  exercise  were  likewise  discussed, 
and  it  was  found  that  the  legislature,  so  far  as  action  by  that 
bo<ly  was  necessary,  had  provided  such  means. 
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After  studying  the  argiiinent  of  the  learned  counsel  in  this 
ease,  and  ui)on  further  consideration  of  the  subject,  we  are 
coiifiriiied  in  the  conclusions  reached  in  that  case,  not  only  that 
the  power  is  distinct  and  indej^endent  of  any  other  power 
gi-anted,  but  that,  from  its  nature,  it  must  Ixi  exercised  by  means 
of  instrumentalities  distinct  from  those  hv  which  the  others  are 
made  availal>le.  Counsel  wouhl  have  us  conclude  that  the  ])ower 
must  he  exercised  through  the  writ  (►f  ninndamus,  certiorari, 
or  some  other  one  of  the  original  writs  enumerated,  bcH^ause  the 
constitution  has  authorized  these  writs,  and  they  have  Ijeeii 
d(*fined  by  law.  A  complete  answer  to  this  position  is  ftmnd  in 
the  proposition — the  correctness  of  which  is  apparent  upon  a 
moment's  consideration — that,  in  so  far  as  this  court  can  u>T' 
these  as  original  writs,  it  is  entirely  free  from  limitation  or 
control  by  the  legislature.  The  ix)wer  to  issue  and  to  hear  and 
determine  tliem  is  lodged  entirely  within  the  discretion  of  this 
court,  subject  only  to  the  limitations  fixed  for  them  in  the  con- 
stitution itself,  or  by  usage  at  the  time  the  constitution  was 
ado])ted.  (iState  ex  rel.  Scharnikow  v.  Ilogan,  24  Mont.  370, 
02  Pac.  41)3.)  For  this  court  to  recognize  any  other  limitation 
would  l>e  a  violation  of  its  dutv  to  tlie  same  extent  as  if  it  should 
usurp  }X)wers  not  gi'anted  to  it.  Further  than  this,  if  we  should 
sustain  counsel  in  their  position,  the  result  would  be  to  con- 
found what  they  admit  are  two  separate  grants  of  |)ower  by 
assigning  to  the  one  the  functions  of  the  other. 

(\)unsel  suggest  that  the  construction  and  application  this 
court  has  given  to  Section  205  of  the  Code  of  Civil  Procedure 
in  State  ex  rel.  Whiteside  y.  Dist  net  Court,  supra,  amounts  *^o 
a  usurpation  of  power  on  the  ])art  of  this  court,  in  that,  by 
holding  that  this  section  leaves  this  court  to  adopt  its  own  prin 
cedure  and  process,  the  court  has  assumed  to  declare  the  "regu- 
lations and  limitations''  under  which  the  j>ower  may  be  invoke! 
and  ex(M'cised, — a  function  which  belongs  exclusively  to  the 
legislature.  The  section  referred  to  provides:  ^*Wlien  juris- 
diction is,  by  the  constitution  or  this  Code,  or  any  other  statute, 
conferreil  on  a  court  or  judicial  officer,  all  the  means  necessarv 
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to  carr}'  into  effect  are  also  given ;  and  in  the  exercise  of  this 
jurisdiction,  if  the  course  of  proceeding  be  not  specifically 
]X)inted  out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  l>e  adopted  which  may  apjx^ar  most 
conformable  to  the  spirit  of  this  Code."  The  fault,  if  any,  to 
be  found  with  this  provision  is  chargeable  to  the  legislature, 
and  not  to  this  court.  Tbe  legislature  may  not  have  enactcvl 
the  wiset^t  measure  in  thus  leaving  it  to  this  court  to  adopt  its 
own  procedure  and  ])rocess,  still  this  court  may  not  be  justly 
chargeil  with  going  beyond  its  powers  if  its  seeks  to  execute^  the 
will  of  the  legislature  as  thus  declare<l.  We  are  satisfied  with 
the  constniCtion  given  the  section  cited,  deeming  it  a  sufficients 
^claration  of  the  legislature  to  authorize  the  use  of  the  power 
in  its  utmost  vigor. 

The  statute  does  not  provide  any  ap])eal  from  the  order,  and, 
if  any  relief  is  to  be  obtained,  it  must  be  granted  by  an  exercise 
of  the  power  invoked.  Xeither  mandamus  nor  certim-ari  will 
lie.  By  the  former  this  court  may  coerce  into  activity,  but  it 
mav  not  \ye  used  to  control  discretion,  or  to  correct  errors.  Bv 
the  latter  an  order  made  without  or  in  excess  of  jurisdiction 
may  be  annulled  or  modified  when  there  is  no  appeal  or  other 
adequate  remedy.  It  cannot  be  used  to  correct  errors  of  judg- 
ment in  the  exercise  of  jurisdiction.  It  could  not  be  invoked 
to  annul  the  order  in  question,  for  the  reason  that  the  order 
\vas  made  in  the  exercise  of  jurisdiction.  The  district  court  is 
authorized  by  law  to  hear  all  such  applications,  and  to  deter- 
mine the  question  presented,  nameh%  wdiether  the  showing  mado 
is  sufiicient.  Xecessarily,  it  also  has  the  power  to  decide  wrong 
as  well  as  right. 

Do  the  circimistances  of  this  case  show  such  an  emergency 
as  to  warrant  interference  bv  this  court  'i  Unless  the  order  be 
set  aside,  it  will  be  executed  at  once.  An  appeal  from  a  final 
judgment  in  the  c^se  would  be  ineffectual.  By  that  time  the 
relators  will  have  been  subjected  to  all  the  burdens  of  expense 
and  inconvenience  incident  to  the  execution  of  the  order.  By 
its  terms,  O'Connor  and  his  employees  are  for  forty  days  ]>er- 
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luitted  to  enter  and  insj>eot  and  survey  any  or  all  of  the  work- 
ings of  the  relators,  whether  in  the  claims  adjacent  to  or  remote 
from  the  ore  bodies  claimed  by  him ;  and  that,  too,  in  face  of 
the  fact  that  upon  his  showing  he  has  no  interest  to  he  protected 
thereby,  (^ounsel  say  that,  even  if  this  be  the  case,  yet  no  great 
harm  will  bo  done.  This  mav  be  true;  nevertheless  the  order, 
without  lawful  reason,  puts  the  property  of  the  relators  prac- 
tically under  the  power  of  O'Connor,  to  be  used  at  his  pleasui-e 
for  forty  days,  and  compels  the  relators  to  furnish  him  with 
the  means  of  ingress  and  egress  at  such  times  as  he  may  reason- 
ably require.  Every  citizen  holds  his  ]>roperty  subject  to  the 
power  of  the  state  to  prescribe  reasonable  r^ilations  for  the 
protection  of  the  property  and  rights  of  others.  This  principle 
must  always  be  recognized  and  enforced.  The  statute  is  itself 
a  recognition  of  it,  and,  when  properly  applied,  is  a  wholesome 
means  for  its  enforcement.  When  misapplied,  it  becomes,  'is 
in  this  instance,  a  means  of  injustice  and  oppression ;  and  a  re- 
fusal by  this  court,  with  the  views  we  entertain,  to  use  its  power 
to  prevent  the  threatened  wrong,  would  be  a  betrayal  of  the 
trust  reposed  in  it  by  the  constitution. 

A  writ  will  therefore  issue,  under  the  seal  of  tlus  court,  in 
the  form  of  a  peremptory'  order  directing  the  district  court  and 
its  judge  to  set  aside  the  order  made  and  entere<l  on  May  20, 
1001. 

Nothing  we  have  said  in  this  opinion  is  to  be  constnied  as 
a  final  adjudication  of  the  rights  of  the  parties  in  the  case  of 
0'(^onnor  against  the  relators.  What  we  have  said  is  upon  the 
undisputed  facts  as  they  api^ear  in  ihh  record, 

Trn7  granied. 
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Where,  prior  to  the  location  of  a  quartz  mlDlng  claim,  the  snrf:ice  was 
occupied  by  different  persons,  who  agreed  that  one  should  locate  for  all, 
and  that,  after  patent  issued,  conveyances  should  be  made,  vesting  In  each 
full  title  to  the  surface  occupied  by  him,  but  the  conveyances  were  In  fact 
never  made,  the  agreement  and  continued  occupation  after  the  patent 
issued  did  not  constitute  an  oral  partition,  as  the  location  of  such  claim 
confers  on  the  locator  the  right  to  the  exclusive  enjoyment  of  all  the  Sur- 
face ground. 

l*rlor  to  the  location  of  a  quartz  mining  claim  the  occupants  of  the  surface, 
had  but  a  naked  possessory  right,  and  after  the  location  by  one  of  them 
for  all,  under  an  agreement  to  convey  to  each  the  surface  occupied,  the 
right  was  but  an  equity  to  hold  such  person  as  trustee,  and  the  agreement 
and  continued  occupation  could  not  amount  to  an  oral  partition. 
Tenants  in  common  hold  their  lands  by  unity  of  possession,  and  each  has 
the  right  to  enter  upon,  occupy  and  use  the  whole  or  any  part  of  the  com- 
mon property. 

In  so  far  as  persons  other  than  the  tenants  themselves  are  concerned,  the 
actual  occupancy  of  one  tenant  in  common  is  the  rightful  possession  of  all 
the  owners,  and  if  a  tile  under  which  they  might  hold  is  of  record  and  Is 
consistent  with  the  occupancy,  the  possession  must  be  referred  to  the 
record  and  will  not  be  constructive  notice  of  any  other  title. 
The  person  securing  the  patent  having  executed  deeds  to  each  of  the 
occupants  for  an  undivided  interest  in  the  mine,  but  not  referring  to  any 
surface  interest  as  distinguished  from  the  interest  in  the  whole  claim,  the 
continued  occupation  of  the  separate  portions  of  the  surface,  with  pay- 
ment of  taxes,  and  the  making  of  improvements  thereon,  was  not  incon- 
sistent with  the  record  title,  and  gave  no  notice  to  subsequent  purchasers 
or  incumbrancers  that  the  occupant  claimed  any  certain  divided  interest ; 
and  Civil  Code,  Sec.  502,  relating  to  notice,  had  no  application. 
If  the  burden  was  on  subsequent  purchasers  to  show  that  they  purchased 
Interests  In  a  mining  claim  for  a  valuable  consideration,  and  without  no- 
tice of  the  occupant's  equitable  unrecorded  title  to  certain  surface  rights, 
such  burden  was  discharged  by  the  introduction  of  the  deeds  under  which 
the  purchasers  held,  setting  forth  a  valuable  consideration. 
Where  a  grantee  of  a  mine,  with  notice  of  an  outstanding  equity,  conveys 
to  one  without  notice,  and  for  a  valuable  consideration,  such  purchaser  Is 
protected. 

The  record  title  to  a  mine  held  by  the  occupants  of  the  surface  was  of 
undivided  interests,  without  reference  to  any  claim  for  separate  and  dis- 
tinct surface  right,  and  C.  one  of  such  owners  convej-ed  an  undivided  in- 
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terest  to  M.  by  deed  recorded  In  1880.  M.  conveyed  to  H.  by  deed  record- 
ed in  1882.  H.  conveyed  to  D.  by  deed  recorded  In  1889.  In  1885  the  eame 
owner  C.  conveyed  another  undivided  interest  to  N.  by  a  deed  purport- 
ing also  to  convey  a  distinct  surface  right  thoreon.  Held,  that  the  re- 
corded deeds  to  M.  and  H.  were  sufficient  to  protect  D.  and  his  grantees 
from  a  claim  that  they  had  notice  of  the  claim  to  a  distinct  portion  of 
the  surface. 

9.  The  occupancy  of  the  lot  by  N.,  as  bis  grantor's  lessee,  for  a  year  and  a 
half  before  his  purchase,  and  his  continued  occupancy,  was  not  notice  of 
the  separate  claim  to  surface  rights. 

10.  Even  if  M.  and  H.  were  chargeable  with  notice  of  N.'s  claim,  the  title  of 
1>.  and  his  grantees  was  superior. 

Appeal  from  Distnct  Court,  Silver  Bow  County;  WilUavi 
Clancy,  Judge, 

Proceedings  by  Patrick  Mulliiis  against  the  Butte  Hardware 
Company  and  C.  II.  Nickel  and  others  for  the  partition  of  a 
mining  claim.  From  a  judgment  and  from  orders  denying  the 
motion  for  a  new  trial,  plaintiff  and  defendant  the  Butte  Hani- 
ware  Company  appeal.    Reversed. 

J/r.  L.  P.  Forestell,  for  Plaintiff  and  Apjxillant. 

Messrs.  McBride  &  McBrUIe,  for  Butte  Hardware  Company, 
Defendant  and  Appellant. 

Mr,  (j.  ir.  iStaplefon,  Mr.  John  \V.  Cotter,  and  Mr.  Charles 
R.  Leonard,  for  Respondents. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the 
Court. 

iluUins,  the  plaintiff,  and  the  Butte  Hardware  Company,  a 
corporation,  one  of  the  defendants,  have  appealed  from  a  judg- 
ment and  from  orders  denying  motions  for  a  new  trial  in  an 
action  for  the  partition  of  the  Yellow  Jack  quarts  lode  mining 
claim. 

On  May  13,  1897,  the  claim,  which  is  now  within  the  corpo- 
rate limits  of  the  city  of  Butte,  was  located  by  one  Ciunmings. 
A^Hien  the  location  was  made  and  for  some  time  theretofore, 
Cummings,  one  Bowen,  one  Moss,  one  Hamilton  and  perhaps 
others,  were  occupying  parts  of  the  surf  ace  ground,  each  having 
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a  dwelling  house  or  other  visible  evidence  of  possession  upon 
the  part  occupied  by  him.  The  j)rincipal  purpose  of  making 
the  location  was  to  obtain  title  to  the  surface  of  the  claim  in 
order  thereby  to  protect  the  occupants  in  their  holdings  and 
secure  to  them  in  severalty  the  ownership  of  the  land  used  by 
them  respectively.  With  this  object  chiefly  in  view  the  occu- 
pants agreed  among  themselves  that  Cimimings  should  locate 
the  claim  for  the  benefit  of  all,  that  each  would  contribute  his 
proix)rtionate  share  of  the  expenses  incident  to  procuring  title, 
and  that  when  patent  issued  the  proper  conveyances  would  be 
made,  the  one  to  the  other,  in  order  to  vest  in  each  full  title 
to  the  surface  ground  occupied  by  him,  and  also  to  vest  in  him 
an  undivided  interest  in  the  minerals  in  the  same  proportion 
as  his  surface  holding  bore  t<i  the  entire  surface.  In  compli- 
ance with  the  agreement  the  claim  was  located  by  Cun^mings. 
The  receiver's  receipt  was  issued  on  December  30,  1884,  and 
recorded  December  3,  1887.  On  December  21,  1893,  the  patent 
was  issued  to  him  and  three  others  (including  one  Schwab), 
who  had  succeeded  to  the  interests  of  certain  of  the  occuj)ants. 
The  patent  was  duly  recorded  on  January  17,  1894.  The 
expenses  were  paid  proportionately  by  those  interested  and  the 
agreement  fully  performed  except  as  to  the  making  of  the  deeds 
conveying  the  surface  rights  in  severalty  to  the  respective  (x?cu- 
pants,  Cummings  delivering  deeds  of  conveyances  whereby  the 
undivided  interests  of  the  respective  persons  in  the  mining 
claim  were  transferred  to  them  in  the  proportions  theretofore 
agree<l  upon,  and  the  legal  title  which  Cummings  should  acquire 
by  patent  was  assured  to  them  according  to  their  several  undi- 
vided equitable  interests.  All  the  deeds  were  duly  recorded, 
the  last  on  October  1,  1883.  Xone  of  these  deeds  to  the  original 
occupants  described  or  referred  to  any  surface-ground  interest 
as  distinguished  from  undivided  interests  in  the  whole  claim, 
nor  did  it  in  any  way  attempt  to  describe  an  interest  in  sever- 
alty. In  1885  (^unmings  made  a  deed  to  the  defendant  Xickel 
which,  in  addition  to  an  undivided  one-sixteenth  interest  in  the 
Yellow  Jack  claim,  pur}x>rts  to  convey  a  parcel  of  land  50  by 
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24^5  feot  ill  area  which  had  been  occiipiod  by  (^mnnings;  but, 
as  will  be  seen,  this  is  not  important  in  so  far  as  the  rights  of 
the  appellants  are  involved. 

Intermediate  the  location  of  1879  and  the  issuance  of  patent, 
as  well  as  subsequently/ sundry  deeds,  mortages,  and  other  in- 
struments were  executed  by  the  diflFerent  owners  to  whom  Cum- 
mings  had,  prior  to  1884,  conveyed  undivided  interests,  in  most 
of  which  the  proj^erty  conveyed  or  affected  was  described  hs 
undivided  interests  in  the  Yellow  Jack  lode  claim,  no  reference 
being  made  to  surface  rights  as  distinguished  or  as  held  separate 
from  the  mineral  interests.  During  all  of  this  period,  extend- 
ing from  a  date  anterior  to  the  location  down  to  the  time  when 
this  action  was  begun,  most  of  the  respective  occupants  of  the 
surface  of  the  claim  at  the  time  of  its  location,  and  their  suc- 
cessors in  title,  remained  in  open,  visible,  and  notorious  pos- 
session of,  and  paid  taxes  upon,  the  parts  of  the  surface  origi- 
nally occupied  and  which  they  had  agreed  to  convey  after 
j)atent  so  that  each  might  own  in  severalty.  Some  of  the  occu- 
]>ants  and  their  grantees — notably  Bowen,  ilcDemiott,  ami 
Xickel — erected  permanent  and  valuable  buildings.  After  1885 
there  were  several  meetings  had  for  the  purpose  of  carrying  out 
the  agreement  made  among  the  original  occupants  of  the  several 
parcels  of  the  surface  ground,  but  owing  to  the  nonattendance 
of  one  or  more  of  the  owners  nothing  further  was  ever  done- 
The  superintendent  of  the  Butte  Hardware  Company  attended 
some  of  these  meetings.  MuUins  is  not  shown  to  have  had 
notice  or  knowledge  of  the  attempts  to  consummate  the  original 
agreement 

In  the  consideration  of  these  appeals  we  shall  endeavor  to 
confine  ourselves  to  the  points  made  by  counsel.  We  feel  justi- 
fied under  the  circumstances  of  the  case  in  the  inference  that 
any  question  not  presented  by  counsel  is  waived  or  its  solution 
deemed  unnecessary.  So  viewing  the  case,  the  plaintiff's  chain 
of  record  title  may  \ye  stated  as  follows:  Deed  dated  June  7, 
1880,  by  Cummings,  tlie  locator,  conveying  to  Moss  an  undi- 
vided one-half  interest  in  the  claim;  mortgage  dated  January 


25  Mont]        MuLLiNs  v.  Butte  Hardware  Co.  529 

23,  1882,  by  Moss  to  one  Hauser,  conveying  the  same  undivided 
interest  (and  purporting  to  convey  also  a  piece  of  ground  in  area 
67  by  120  feet)  ;  sheriff's  deed  consequent  upon  sale  under  fore- 
closure of  the  mortgage  dated  July  10,  1883 ;  deed  dated  No- 
vember 29,  1889,  by  Hauser  to  one  Davis,  of  an  undivided  half 
interest,  (subject  to  a  prior  deed  of  November  2,  1885,  from 
Hauser  to  one  Raymond  prfrporting  to  convey  the  lot  just  men- 
tioned) ;  and  deed  made  in  1895  by  Davis  to  the  plaintiff  con- 
veying all  his  interest  (thirty  imdivided  sixty-fourths)  in  the 
Yellow  Jack  lode  claim.  The  record  title  of  the  Butte  Hard- 
ware Company,  so  far  as  it  is  necessary  to  state  it,  stands  thus : 
On  June  18,  1880,  Cummings  conveyed  to  one  Schwab  an 
undivided  one-fourth  interest  in  the  claim;  on  May  5,  1884, 
Schwab  conveyed  an  undivided  one^eighth  interest  to  the  Butte 
Hardware  Company.  The  record  titles  of  the  respondents,  the 
Bowen  heirs,  and  McDermott,  and  Fitschen  stand  thus:  Deed 
by  Cummings  conveying  to  Bowen  one  undivided  eighth  interest 
in  the  Yellow  Jack  lode  claim,  made  and  placed  of  record 
October  1,  1883 ;  deed  by  Bowen  conveying  to  McDermott  one 
tmdivided  sixteenth  interest  in  the  claim,  made  November  14 
and  placed  of  record  November  15,  1883;  deed  by  Bowen  to 
Hauser  and  Fitschen  purporting  to  convey  to  them  an  undi- 
vided one-eighth  interest  in  the  claim,  made  and  recorded  De- 
cember 29,  1884 ;  agreement  by  Hauser,  Fitschen,  Cummings, 
and  Schwab  (grantees  named  in  the  patent)  with  Bowen,  to 
convey  to  him  when  patent  should  be  issued  an  undivided  one- 
eighth  interest  in  the  claim,  made  December  29,  1884,  recorded 
July  11,  1885 ;  through  mesne  conveyances  the  respondents 
named  are  clothed  with  record  title  to  certain  undivided  inter- 
ests in  the  claim. 

The  title  of  Moss  to  an  undivided  thirty-sixty-fourths  inter- 
est in  the  claim  having  been  thus  vested  in  the  plaintiff,  he 
brought  this  action  for  the  partition  of  the  Yellow  Jack  lode 
claim,  including  the  entire  property  conveyed  by  the  patent 
irrespective  of  any  supposed  surface  rights  other  than  those 
incident  to,  following,  and  covered  by,  the  title  to  the  claim  as 
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located  and  patented.  The  answering  defendants,  acquiescin 
in  the  right  of  the  plaintiff  as  their  co-tenant  to  a  partition  of 
the  claim  in  so  far  as  the  minerals  therein  are  concerned,  insist, 
with  the  exception  of  the  Butte  Hardware  Company,  upon  their 
exclusive  ownership  in  severalty  of  the  parts  of  the  surface 
occupied  by  them  and  their  predecessors  in  title,  asserting  that 
the  facts  made  Cummings  a  trustee  for  them  as  to  the  minerals 
and  as  to  the  surface  not  actually  occupied,  constituted  an 
oral  partition  of  the  occupied  surface  ground  binding  upon 
all  of  the  original  occupants,  and  created  equitable  titles  as 
to  the  surface  of  which  all  persons  had  notice  by  reason  of  such 
occupation.  The  district  court  sustained  the  contention  of 
the  defendants,  otlier  than  the  Butte  Hardware  Company,  and 
held  that  an  oral  partition  had  been  made  of  the  surface  of 
the  Yellow  Jack  lode  claim,  and  that  the  surface  groimd 
claimed  by  the  Bowen  heirs,  by  McDermott^  and  by  Nickel 
and  others,  had  been  orally  partitioned  and  set  apart  to  them. 

We  proceed  to  the  consideration  of  every  point  made  or 
suggested  by  coimsel  for  the  respondents: 

1.  The  respondents  contend  that  there  was  an  oral  parti- 
tion of  the  surface  ground  among  the  several  occupants,  and 
that  this  has  been  shown  by  the  agreement  which  was  made  in 
1879,  followed  by  the  exclusive  possession  of  the  occupants 
and  their  successors  and  the  payment  by  each  of  them  of  the 
taxets  levied  upon  the  land  embraced  within  his  holding,  and 
by  subsequent  acquiescence  on  the  part  of  the  equitable  owners 
in  the  supposed  agreement  for  an  oral  partition.  As  to  acqui- 
escence, suffice  it  to  say  that  the  evidence  does  not  tend  to  prove 
that  MuUins  or  the  Butte  Hardware  Company  acquiesced  in 
or  ratified  the  former  agreement.  With  respect  to  the  agree- 
ment of  1879  and  the  continued  occupancy  thereunder  of  the 
persons  who  were  then  in  possession,  we  axe  of  the  opinion  that 
these  facts  did  not  constitute  an  oral  partition.  The  location 
of  a  quartz  mining  claim  confers  upon  the  locator  the  right 
to  the  exclusive  enjoyment  of  all  the  surface  ground  as  well 
as  of  all  the  minerals  within  the  lines  of  the  claim  (we  are  not 
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considering  any  question  of  apex  or  extralateral  rights), — in 
other  words,  the  location  of  a  mining  claim  carries  with  it  the 

right  to  the  exclusive  possession  of  the  surface  ground  within 
the  boundaries  of  the  location.  The  location  is  a  claim  to  the 
exclusive  possession  of  the  surface  ground  as  well  as  to  the 
veins  and  deposits  beneath  the  surface.  {Talhoti  v.  King,  C 
Mont.  76,  9  Pac.  434.)  Title  to  the  Yellow  Jack  quartz  lode 
mining  claim  embraced,  of  course,  title  to  the  minerals  and 
the  surface  ground  Avithin  its  exterior  boundaries.  That  title 
was  obtained  from  the  United  States  government,  the  initial 
step  having  been  taken  by  Cummings  when  he  duly  located  the 
claim.  In  locating  it,  however,  Oummings  was  unquestion- 
ably acting  on  behalf  of  himself  and  others  under  an  agree- 
ment which  made  him  a  trustee  and  created  a  trust  enforceable 
in  equity,  the  validity  of  which  has  been  too  often  recognized 
and  adjudicated  to  permit  its  serious  discussion  as  a  novel  or 
doubtful  proposition.  As  among  the  original  parties  to  the 
agreement  and  as  to  all  persons  who  have  acquired  interests 
with  knowledge  or  notice  of  the  equitable  title  of  the  bene- 
ficiaries under  that  agreement,  the  title  of  the  original  occu- 
pants and  their  successors  is  beyond  reasonable  controversy, 
and  hence  we  do  not  concur  in  the  statement  of  counsel  that 
the  principal  issue  is  whether  or  not  there  was  an  oral  parti- 
tion of  the  surface  of  the  Yellow  Jack  lode  claim,  but  rather 
regard  the  question  of  notice  as  tiie  more  important. 

If  the  original  occupants  of  the  claim  could  in  equity  prop- 
erly be  treated  as  tenants  in  common  of  the  entire  claim  or  of 
its  surface,  or  some  part  thereof,  the  question  of  their  rights 
as  among  themselves  could  be  easily  solved  by  applying  the 
principle  recognized  in  Mathes  v.  Nissler,  17  Montana,  177, 
42  Pacific  Reporter,  763.  But  tiiey  cannot  be  so  regarded. 
Between  the  time  of  the  inception  of  their  occupancy  and  the 
time  when  the  claim  was  located,  none  of  them  had  any  title, 
or  any  right  except  that  which  attends  the  naked  possessor; 
after  the  location  by  Oummings,  their  trustee,  they  acquired 
equitable  rights  gauged  by  the  increasing  and  ripening  title 
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of  their  trustee;  but  from  the  mere  germinal  stage  of  Cuni- 
mings'  record  title  to  the  day  of  trial  there  was  never,  as  among 
the  parties  themselves,  any  joint  interest  or  tenancy  in  common 
as  to  the  occupied  surface  resulting  from  any  of  the  relations 
existing  among  them.     Whatever  rights  they  had  at  any  time 
as  to  the  surf ax?e  were,  as  among  themselves,  in  severalty  at 
all  times.     After  the  location  and  prior  to  the  conveyances  by 
Cummings  to  them,  they  were,  of  course^  as  among  themselves, 
tenants  in  common  of  the  minerals  beneath  the  surface  and  of 
the  unoccupied  surface^  but  that  common  interest  was  also  an 
equitable  one  and  arose  out  of  and  resulted  from  the  same  oral 
trust  contract  which  created  their  rights  in  severalty  as  to  the 
surface  of  the  claim  or  such  parts  of  it  as  were  covered  by  the 
contract  between  the  occupants.     If,  therefore,  they  had  any 
equitable  interests  as  to  the  mining  claim  before  receiving  con- 
veyances from  Cummings,  the  actual  locator,  their  rights  at 
that  lime  were  because  of,  and  co-extensive  with,  the  trust  agree- 
ment, and  their  rights  in  severalty  as  to  the  surface  were  as 
well  defined  and  as  well  founded  as  were  the  rights  which  they 
similarly  and  simultaneonisly  were  acquiring  to  the  minerals; 
hence,  if  the  locator  of  the  mining  claim  represented  himself 
and  others  and  became  trustee  for  all  in  whose  behalf  he  was 
acting,  and  by  reason  of  the  relationship  and  their  contribution 
of  the  expenses,  his  associates,  though  unnamed  in  the  location 
notice,  had  equitable  rights  which  he  was  obliged  to  recognize 
and  which  were  enforceable  in  equity,  so  that  his  subsequent 
transfers  to  them  were  not  mere  gratuities  but  were  in  recogni- 
tion of  contract  rights  and  in  fulfillment  of  contract  obliga- 
tions, then,  for  the  same  reason  which  made  the  transfers  of 
the  mineral  rights  obligatory,  these  persons  were  equally  enti- 
tled to  specific  and  separate  estates  in  severalty  in  the  surface 
of  the  claim  under  and  by  virtue  of  the  trust  agreement  which 
was  the  sole  source  of  all  their  rights.     Their  rights  in  the 
mineral  interests  were  not  greater  than  their  rights  to  separate 
parts  of  the  surface ;  both  rested  upon  the  same  equitable  foun- 
dation, and  each  was  of  equal  rank  with  the  other, — ^they  wero 
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twin  equities,  born  at  the  same  time,  neither  having  any  greater 
age  or  legal  vitality. than  the  other.  Both  of  these  distinct  and 
definite  equitable  estates  were  created  at  the  same  time,  and 
by  the  same  mutual  C/O-operative  agreement,  yet  all  through  this 
litigation  they  have  been  discussed  and  treated  as  of  vitally 
diiferent  degrees  of  validity,  one  being  unanimously  admitted 
to  be  a  vested  right,  and  the  other  to  be  a  mere  expectancy  de- 
pendent upon  conformity  to  the  technical  principles  regulating 
or  applicable  to  die  right^^  of  tenants  in  common,  whereas  the 
proof  discloses  that  if  any  of  these  persons,  other  than  the  loca- 
tor, ever  had  interests  in  the  property,  it  was  only  by  virtue  of 
an  agreement  which  particularly  defined  tliose  interests  to  be 
in  severalty  in  respect  of  the  surface,  as  plainly  and  particu 
larly  as  it  defined  those  interests  to  be  in  common  with  respect 
to  the  minerals  beneath  the  surface.  The  logical  conclusion 
therefore  is  that,  although  Cummings  and  the  persons  to  whom 
he  granted  undivided  interests  became,  except  as  among  them- 
selves, tenants  in  common  of  the  entire  claim,  no  tenancy  in 
common  as  to  the  surface  of  the  claim  ever  existed  inter  sese; 
and  hence  all  dispute  in  respect  of  the  sufficiency  as  among  the 
occupants  of  a  supposed  oral  partition  is  necessarily  eliminated 
from  the  case.  Prior  to  the  conveyances  by  Cummings  to  them, 
the  original  occupants  were,  in  equity,  tenants  in  common  of 
the  Yellow  Jack  lode  claim,  save  as  to  the  parts  of  the  surface 
occupied  by  them,  and  as  to  these  each  was  in  equity  the  owner 
of  the  surface  possessed  by  him.  Such,  as  among  themselves, 
were  their  relations  to  the  claim. 

The  second  question  is  whether  the  persons  whose  equitable 
estates  in  severalty  as  to  parts  of  the  surface  were  so  well 
founded  as  among  themselves,  have  preserved  those  rights  in 
so  far  as  the  plaintiff  and  the  Butte  Hardware  Company  are 
concerned. 

2.  As  among  the  parties  to  the  agreement  of  1879,  there 
were,  it  is  true,  two  distinct  ownerships.  There  was  ownership 
in  the  several  lots  and  there  was  ownership  of  undivided  inter- 
ests in  the  minerals  underlying  tlie  surface.     But  these  owner- 
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ships  were  equitable  and  existed  only  among  the  parties  to  the 
agreement  and  as  to  those  who  became  purchasers  or  incum- 
brancers with  knowledge  or  notice  of  the  facts.  The  respond- 
ents contend  that  the  visible,  open,  notorious,  exclusive  and  con- 
tinued occupation  in  severalty  by  them  and  their  predecessoi^ 
in  interest  of  parts  of  the  surface  ground  was  constructive 
notice  of  their  equitable  rights  and  titles.  The  law  is  well 
settled  that  the  actual,  visible,  notorious,  continuous,  exclusive 
and  unequivocal  possession  of  "a  definite  tract  of  land  by  one 
rightfully  in  possession  or  holding  under  a  valid  title  is  a  con- 
structive notice  to  subsequent  purchasers  and  incumbrancers 
of  whatever  estate  or  intei'cst  in  the  land  is  held  by  the  occu- 
pant, equivalent  in  its  extent  and  effects  to  the  notice  given  by 
the  recording  or  registration  of  his  title."  (2  Pomeroy's  Equity 
Jurisprudence,  Sec.  615.)  Such  possession  is  evidence  of  some 
right  or  title  in  the  occupant  and  is  sufficient  to  put  a  subsequent 
purchaser  or  incumbrancer  on  inquiry  as  to  the  rights  of  the 
person  then  in  possession.  But  this  general  rule  is  not  always 
applicable.  It  has  its  exceptions.  One  of  the  exceptions  is 
stated  in  Section  232  of  Webb  on  Kecord  of  Title  thus :  ''Where 
a  person  occupies  premises,  and  the  record  shows  a  conveyance 
under  whicli  he  would  be  entitled  to  the  possession,  in  such  case 
his  possession  will  he  referred  to  the  record  title,  and  a  subse- 
quent purchaser  will  not  l)o  charged  by  it  with  notice  of  any 
other  undisclosed  title  or  equity  which  the  occupant  may  have. 
The  possession  is  a  matter  tending  to  excite  inquiry,  but  the 
fact  that  the  oc<jupant  has  placed  upon  the  public  records  writ- 
ten evidence  of  his  right,  with  the. terms  of  which  his  possession 
is  consistent,  arrests  inquiry  at  that  point,  and  reasonably  in- 
forms the  purchaser  that  he  may  rest  upon  the  knowledge  thus 
obtained.  Thus,  a  wife  was  entitled  to  an  interest  in  land  bv 
inheritance.  A  partition  was  had  with  other  heirs,  but  the 
deed  made  thereupon  was  to  both  husband  and  wife,  vesting 
tlie  title  of  her  portion  in  them  as  tenants  in  common ;  and  as 
against  lien  creditors  of  the  husband  her  possession  was  held 
notice  of  only  an  undivided  half  interest     So,  where  a  mort- 
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gagee  is  in  possession  under  a  recorded  mortgage,  a  purchaser 
from  the  mortgagor  will  not  by  such  possession  be  charged  with 
notice  of  an  unrecorded  conveyance  of  the  equity  of  redemp- 
tion from  the  mortgagor  to  the  mortgagee,  unless  by  the  terms 
of  the  recorded  instrument  the  mortgagor  was  entitled  to  po^ 
session  at  the  time  of  the  last  purchasa"  Mr.  Wade,  in  his 
treatise  on  the  Law  of  Xotice,  savs :  "Circumstances  mav  arise 
where  one  having  title  to  real  estate,  and  being  in  possession 
under  his  title,  may  nevertheless  Ix^.  prevented  from  relying 
upon  such  possession  as  notice  to  subsequent  parties.  As,  for 
example,  where,  in  addition  to  the  title  imder  which  the  pro- 
prietor occupies  the  premises,  and  which  either  rests  in  parol 
or  is  unrecorded,  the  record  also  shows  a  title  under  which  he 
would  be  entitled  to  possession.  In  such  a  case  his  possession 
will  be  referred  to  his  record  title  in  preference  to  any  other, 
and  the  purchaser  will  not  be  affected  with  notice  of  any  undis- 
closed title  or  interest  which  the  possessor  may  hava  Thus, 
where  a  mortgagee  is  in  possession  under  a  recorded  mortgage, 
a  purchaser  from  the  mortgagor  will  not  be,  by  such  possession, 
charge<^l  with  notice  of  an  unrecorded  conveyance  of  the  equity 
of  redemption  from  the  mortgagor  to  the  mortgagee,  'unless  by 
the  terms  of  the  recorded  instrument  the  mortgagor  was  enti- 
tled to  possession  at  the  time  of  the  last  purchase."  (Section 
297.)  "This  exception  is  obviously  just  and  reasonable.  When 
a  party  places  upon  record  an  instniment,  the  provisions  of 
which  are  consistent  with  his  possession  of  the  premises,  while 
tlie  circumstance  of  his  being  in  possession  undoul)te<lly  has 
a  tendency  to  excite  inquiry  in  the  minds  of  those  contemplating 
a  purchase,  the  fact  that  he  has  placed  the  evidence  of  his  right 
to  occupy  upon  record,  where  it  is  accessible  to  the  whole  world, 
arrests  inquiry^  at  that  point,  and  plainly  informs  the  purchaser 
that  he  may  rest  securely  upon  the  knowledge  already  obtained." 
(Section  298.)  In  Section  616  of  Pomeroy's  Equity  Juris- 
prudence the  doctrine  is  thus  stated:  "The  decisions  may  be 
regarded  as  agreeing  upon  the  conclusion,  which  also  seems  t:> 
be  in  perfect  harmony  with  sound  principle,  that  where  a  title 
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under  which  tlie  occupant  holds  has  been  put  on  record,  and  his 
possession  is  consistent  with  what  thus  appears  of  record,  it 
shall  not  be  constructive  notice  of  any  additional  or  different 
title  or  interest  to  a  purchaser  who  has  relied  upon  the  record, 
and  has  had  no  actual  notice  beyond  what  is  thereby  disclosed." 
Among  the  cases  which  support  this  doctrine,  and  we  find  none 
to  the  contrary,  are  the  following:  Smith  v.  Yule,  31  Califor- 
nia, 180,  89  Am.  Dec.  107;  Allday  v.  Whitaker,  66  Texas, 
669,  1  S.  W.  794;  Wrede  v.  Cloud,  52  Iowa,  371,  3  X.  W. 
400;  Holland  v.  Brown,  1^0  New  York,  348,  35  X.  E.  577; 
Rogers  v.  llussey,  36  Iowa,  664;  May  v.  Sturdivant,  75  Iowa, 
116,  39  X.  W.  221,  9  Am.  St,  llep.  463 ;  Brown  v.  Volkeniiuj, 
64  Xew  York,  83 ;  GHifin  v.  Hall,  111  Alabama,  601,  20  South. 
485;  Pluiner  v.  Robertson,  6  Sergeant  &  Rawle,  184;  Mc- 
Mechan  v.  Griffing/Z  Pickering,  149,  15  Am.  Dec.  198;  Ken- 
dall V.  Lawrence,  22  Pickering,  542;  Bush  v.  Golden,  17  Con- 
necticut, 594,  602 ;  Commonwealth  v.  Lakeman,  4  Cushing, 
597;  and  16  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  803,  and  cases 
there  cited.  The  purchaser  is  presumeil  to  have  relied  upoi> 
the  record.  {Hull  v.  Diehl,  21  Montana,  71,  76,  52  Pac. 
782.)       . 

After  the  conveyances  by  (\inimings,  the  original  occu- 
pants and  their  successors  in  interest  were,  according  to  tlie 
title  shown  by  the  record,  tenants  in  common  of  the  entire 
Yellow  Jack  lode  claim.  Tenants  in  common  hold  their  landr 
by  unity  of  possession,  and  each  has  the  right  to  enter  upon, 
occupy  and  use  the  whole  or  any  part  of  tlie  common  property. 
The  possession  of  one  is  presumed  to  be  for  the  benefit,  and 
the  maintenance  of  the  rights,  of  all  the  co-tenants.  {Gunicr 
V.  Laffan,  7  Cal.  589 ;  Brittm  v.  Handy,  20  Ark.  404,  73  Xm. 
Dec.  497;  Freem.  Co.-Ten.,  Sees.  166,  248;  Carpentier  v.  H'efe- 
ster,  27  Cal.  544.)  The  occupancy  of  each  was,  tlierefore,  con- 
sistent with  the  record  title.  We  observe,  in  passing,  that  the 
provisions  of  Section  502  of  the  Civil  Code  are  without  perti- 
nency to  the  question  under  discussion — that  of  notice.  In  so 
far  at  least  as  |x*rsons  other  than  the  tenants  themselves  arc 
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concerned,  the  actual  occupancy  of  one  tenant  in  common  is 
the  rightful  possession  of  all  the  owners,  and  if  a  title  under 
which  they  might  hold  is  of  record  and  is  consistent  witli  the 
occupancy,  the  possession  must  be  referred  to  the  record  and 
Avill  not  be  constructive  notice  of  any  other  title.  We  cannot' 
concur  therefore  in  die  argument  of  counsel  to  the  effect  tliat 
the  possession  by  Bowen  and  his  heirs  and  by  McDennott  and 
others  of  the  portions  of  the  surface  which  had  been  set  apart 
to  them  by  the  agreement  of  1879,  the  making  of  improvements 
thereon,  the  payment  of  taxes,  and  the  open  exercise  of  rights 
of  exclusive  ownership,  were  notice  of  the  titles,  other  than 
those  appearing  of  record,  under  which  they  were  occupying 
the  property.  All  that  was  done  was  consistent  with  the  rights 
of  tenants  in  common.  The  possession  was  not  unequivocal 
and  must  be  referred  to  the  recorded  deeds  of  conveyance  cre- 
ating or  evidencing  a  right  to  enter  and  remain  in  occupancy 
of  the  land.  We  are  of  the  opinion,  therefore,  that  the  occu- 
pancy and  the  making  of  improvements  did  not  serve  to  charge 
the  appellants  with  constructive  notice.  The  suggestion  that 
the  records  of  the  county  treasurer's  office  showing  that  each  of 
several  occupants  paid  taxes  on  the  parcel  of  ground  in  his 
possession  were  sufficient  to  put  the  api>ellants  uix>n  inquiry 
has  already  been  considered,  but  may  be  further  answered  by 
saying  that  such  records  are  not,  of  themselves,  constructive 
notice  to  purchasers  or  incumbrancers  of  the  fact  that  certain 
persons  have  paid  taxes.  We  are  not  advised  of  any  statute 
which  declares  tlie  record  of  the  payment  of  taxes  to  have  that 
effect 

3.  It  is  contended,  however,  that  the  burden  of  showing 
that  they  purchased  for  a  valuable  consideration  and  without 
notice,  rested  upon  the  appellants,  and  that  unless  such  proof 
was  made  the  respondents  must  prevail.  Sections  258,  25'.), 
and  260  of  the  Fifth  Division  of  the  Compiled  Statutes  oi 
1887,  provide,  in  substance,  that  every  conveyance  and  every 
instrument  setting  forth  any  agreement  to  convey  any  real 
estate  shall,  from  the  time  it  is  filed  for  record,  impart  notice 
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to  all  persons  of  it*s  contents,  and  subsequent  purchasers  and 
mortgagees  shall  be  deemed  to  purchase  and  take  with  notice ; 
and  that  every  such  conveyanace  which  shall  not  be  recorded 
shall  be  deemed  void  as  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration  whose  own  convey- 
ance shall  be  first  recorded.  Sections  1640,  1641,  and  1644 
of  the  Civil  Code  declare  tliat  ev^ery  conveyance  of  real  prop- 
erty is,  from  the  time  of  its  filing  for  record,  constructive 
notice  of  the  contents  thereof  to  subsequent  purchasers  and 
mortgagCH^ ;  that  it  is  void  as  against  any  subsequent  purchas'^r 
or  incumbrancer  in  good  faith  and  for  a  valuable  consideration 
whose  conveyance  is  first  recorded,  and  that  an  imrecorded  in- 
strument is  valid  as  tetween  the  parties  and  those  who  have 
notice  thereof. 

Oral  agreements  affecting  the  title  to  real  proix^rty,  l)eing 
incapable  of  record,  are  certainly  not  within  the  express  lan- 
guage of  these  sections.  They  are,  however,  within  those  equi- 
table principles  under  which  the  rights  of  innocent  purchasers 
are  enforced  as  against  secret  equities,  whether  arising  from 
an  oral  contract  or  an  uncertified  instrument,  neither  of  whi(*h 
is  susceptible  of  record,  or  from  an  instrument  certified  but 
not  recorded ;  and  while  such  equities  are  not  mthin  the  very 
words  of  the  registry  act,  they  ai*e  within  its  plain  purpose  and 
spirit,  law  and  equity  going  hand  in  hand.  Manifestly,  '''so 
far  as  the  object  of  requiring  registration  is  to  protect  pur- 
chasers in  good  faith,  and  give  simplicity  and  certainty  to  the 
title  to  real  estate,  it  must  be  frustrate  whenever  secret  trusts 
or  equities,  whether  arising  by  deed  or  without  it,  are  alloweil 
to  prevail  against  conveyances  duly  recorded."  (2  Leading 
Cases  in  Equity,  p.  139.)  The  right  created  by  a  prior  unre- 
corded instrument,  even  though  it  purports  to  convey  and  does 
transfer,  as  between  the  parties  to  it,  the-legal  title,  should,  as 
to  purchasers  without  notice,  be  r^arded  "as  tantamount  to 
an  equitable  interest,  which  may,  therefore,  be  cut  off  by  a 
subsequent  purchaser  or  incumbrancer  who  is  in  all  respects 
bona  fidcj  and  who  has  also  obtained  the  first  record"  (2  Pom- 
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eroy's  Equity  Jurisprudence,  Sec.  758),  when  the  statute  re- 
quires prior  recordation.  There  is  no  reason  why  equities  not 
arising  by  a  written  instrument  should  occupy  a  better  position 
and  be  more  tenderly  regarded  than  equitable  interests  which 
rest  upon  writings. 

In  the  case  at  bar  each  appellant  claims  title  to  an  undivided 
interest  in  the  land  by  a  deed  of  conveyance  purporting  to  have 
been  made  for  a  valuable  consideration.  In  Hull  v.  DieJil,  21 
Montana,  71,  52  Pacific  Reporter,  782,  the  purchaser  of  the 
later  though  first  recorded  mortgages  proved  that  he  paid  a 
v^aluable  consideration,  but  there  was  no  other  evidence  tending 
to  establish  that  he  was  without  knowledge  or  actual  notice  of 
the  prior  mortgage.  In  that  case  the  court  said:  * 'Whether 
the  burden  of  proving  the  payment  of  a  valuable  consideration 
is  upon  the  person  claiming  under  a  conveyance  recorded  before 
the  record  of  a  prior  conveyance  is  not  presented  for  decision 
in  this  case,  and  we  express  no  opinion.  We  are^  how^ever, 
satisfied  that  the  good  faith  of  the  purchaser  wall  sufficiently 
f'ppear  by  proof  of  the  record  of  convey ance€»  showing  title  in 
his  grantor  at  the  time  of  the  purchase,  upon  which  record  he 
had  the  right  to  rely,  and  is  presimied  to  have  relied.  If  he  had 
actual  notice  of  tlie  prior  conveyance,  this  is  a  fact  affirmative 
in  its  nature,  and  it  is  therefore  more  reasonable  to  require  it 
to  be  shown  by  the  party  claiming  under  the  prior  unrecorded 
deed  than  to  call  upon  the  purchaser  to  prove  the  negative.'* 
Xor  is  it  necessary  in  the  present  case  to  determine  whether 
the  burden  of  proving  the  payment  of  a  valuable  consideration 
is  cast  by  the  law  upon  the  subsequent  purchaser  holding  under 
a  deed  first  recorded,  for,  as  we  have  stated,  the  deeds  to  the 
appellants  recited  the  payment  of  valuable  considerations,  and 
the  doctrine  is  clearly  established  u]>on  principle  and  by  the 
weight  of  authority  ''that  one  claiming  title  to  land  by  a  deed 
to  him  puiT^orting  to  be  made  for  a  valuable  consideration  is* 
presumed  to  be  a  purchaser  in  good  faith,  without  notice  of 
prior  unrecorded  deeds,  until  the  contrary  is  shown ;  and  that 
the  burden  of  proof  to  show  notice  and  want  of  good  faith  is 
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on  the  party  attacking  the  deed."  {AniJwny  v.  Wheeler,  130 
111.  128,  22  X.  E.  494,  17  Am.  St.  Rep.  288,  note.)  The 
respondents  sought  to  establish  rights  to  the  Yellow  Jack  lode 
claim  in  hostility  to  the  title  of  record;  the5'  were  therefore 
bound  to  prove  notice  to  the  holders  of  the  titles  of  record  of 
the  facts  upon  which  their  supposed  rights  were  founded.  If 
the  burden  devolved  upon  the  appellants  to  show  that  tliey  paid 
value,  the  burden  was  prima  facie  discharged  when  the  recorded 
deeds  under  which  tliey  held  were  introduced.  In  addition  to 
those  already  referred  to,  we  select  the  following  cases  as  su]> 
porting  the  doctrine  that  the  recital  in  the  deed  raises  a  rebut- 
table presumption  of  the  payment  of  a  valuable  consideration, 
and  that  the  burden  of  proof  to  show  notice  of  tlie  earlier-made 
instrument  not  first  recorded  or  of  the  oral  contract,  rests  ujx>n 
the  party  claiming  rights  under  the  latter:  Ililler  v.  Jones. 
66  Mississippi,  636,  6  Soutli.  465 ;  Wood  v.  Chapiii,  13  New 
York,  509,  67  Am.  Dec,  62 ;  Ryder  v.  Rush,  102  Illinois,  338 ; 
Hoyt  V.  JoiieSj  31  Wisconsin,  389 ;  Smith  v.  Yvle,  supra;  Biufh 
V.  Golden,  supra;  Roll  v.  Rea,  50  New  Jersey  Law,  264,  12 
Atl.  905  ;  Brown  v,  Volkening,  supra;  Hendy  v.  Smith  (Sup.), 
2  Xew  York  Supplement,  535;  Beman  v.  Douglas  (Sup.),  37 
Xew  York  Supplement,  859;  Doody  v.  Ilollwedel  (Sup.),  4S 
Xew  York  Supplement,  93;  Holland  v.  Brown,  supra;  and  • 
Gratz  V.  Land  &  River  Improvement  Co.,  -82  Federal  Reporter, 
387,  27  C.  C.  A.  305,  53  U.  S.  App.  499,  40  L.  R  A.  393.  The 
principle  governing  the  decision  in  Thamlirig  v.  Duffy,  14  Mon- 
tana, 567,  37  Pac.  363,  43  Am.  St.  Rep.  658,  is  inapplicable. 

4.  It  is  next  contended  that  the  Butte  Hardware  Company, 
through  its  superintendent,  had  either  knowledge  or  actual  no- 
tice of  the  agreement  of  1879  and  hence  was  not  a  purchaser 
in  good  faith.  The  company  received  its  deed  to  an  undivided 
one-eighth  interest  on  May  5,  1884,  and  the  deed  was  recorded 
on  the  same  day.  The  evidence  tends  to  show  that  the  super- 
intendent had  actual  notice  of  the  equitable  rights  of  the  occu- 
pants after  1885,  but  does  not  tend  to  show  that  he  had  it  prioi- 
thereto;  so  there  is  nothing  to  indicate  tliat  the  company  (as- 
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Sliming  that  notice  to  the  superintendent  was  notitco  to  it)  had 
actual  notice  until  after  it  purchased.  True,  Schwab,  its  im- 
mediate grantor  to  whom  Cummings  had  conveyed  and  who 
is  named  in  the  patent  as  a  grantee,  had  actual  notice  at  the 
time  he  acquired  his  interest  in  the  claim ;  but  if  one  who  has 
notice  of  an  outstanding  equity  conveys,  mediately  or  irame^- 
diately,  to  a  purchaser  without  notice  who  pays  a  valuable  con- 
sideration, such  purchaser  is  entitied  to  protection.  This  is 
an  ancient  and  established  doctrine  in  chancery  courts.  The 
rule  prevails  also  under  the  recording  statutes;  and  the  com- 
pany having  literally  complied  therewith,  perfected  its  tide 
as  against  the  outstanding  unrecorded  equities. 

5.  It  is  also  suggested  that  both  MuUins  and  the  company 
were  charged  with  constructive  notice  of  Nidcel's  rights  by 
the  record  of  his  de^  which  conveyed  an  undivided  interest 
in  the  whole  claim  and  purported  to  convey  also  a  lot  thereon. 
This  deed  was  made  on  March  16,  1885,  and  was  recorded  on 
June  16,  1885.  As  to  the  company  the  record  of  the  deed  could 
not  be  constructive  notice,  for  its  deed  from  Schwab  was  deliv- 
ered and  recorded  in  1884.  Xor  was  it  constructive  notice  to 
MuUins.  Cummings  conveyed  an  undivided  interest  to  Moss, 
and  the  deed  therefor  was  made  and  placed  of  record  in  1880 ; 
Moss  conveyed  to  Hauser  by  deed  made  and  recorded  in  1882 ; 
Hauser  conveyed  to  Davis  by  deed  made  in  1889  and  recorded 
in  1890 ;  and  Davis  conveyed  to  MuUins  by  recorded  deed  dated 
in  1895.  Although  the  deeds  from  Hauser  to  Davis  and  Davis 
to  MuUins  were  executed  after  the  record  of  tiie  deed  from 
Cummings  to  Nickel,  the  deed  of  Cummings  to  Moss  and  the 
deed  of  Moss  to  Hauser  were  duly  recorded  in  1880  and  1882, 
respectively;  and  long  before  the  deed  from  Cummings  to  Nickel 
was  made.  In  so  far  as  constructive  notice  is  concerned,  the 
recordation  of  the  deeds  from  Cummings  to  Moss  and  Moss  to 
Hauser  was  suflRcient  to  afford  protection  to  MuUins  as  against 
Xickel's  subsequently  recorded  deed  from  Cummings,  despite 
the  fact  that  the  mesne  conveyances  under  which  MuUins  as- 
serts titie  were  made  and  recorded  after  the  conveyance  by 
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Cummings  to  Xickel  had  been  recorded.  The  deed  from  Cum- 
mings  to  Moss,  as  well  as  the  deed  from  Moss  to  Hanser,  is 
Mullins'  conveyance  within  die  meaning  of  the  statute,  and  it 
was  duly  recorded  before  Ciunmings  conveyed  to  Nickel.  The 
statute  w^as  satisfied.  There  is  much  conflict  upon  this  question, 
but  we  are  satisfied  wdth  the  rule  announced  in  Hull  v.  Diehl, 
supra,  and  in  Hooker  v.  Pierce,  2  Hill,  650.  Nor  does  it  seem 
that  the  deed  to  Nickel  is  in  the  chain  of  Mullins'  title. 

6.  The  further  suggestion  is  made  that  the  appellants  were 
charged  with  constructive  notice  of  Nickel's  rights  by  his  pos- 
session of  the  parcel  of  ground  described  in  this  deed  from  Cum- 
mings. We  think  not  When  the  lode  claim  was  located,  Cimi- 
mings  was  occupying  the  lot  Cummings  conveyed  to  Nickel 
on  March  16,  1885.  The  evidence  shows  that  when  the  deed 
was  made.  Nickel  was  living  on  the  lot  and  had  been  "there 
about  a  year  before"  as  lessee  of  Cummings.  This  falls  far 
short  of  being  suflicient  evidence  to  warrant  the  inference  that 
Nickel  was  in  possession  at  the  time  Schwab  conveyed  to  the 
company  or  that  he  w^as  occupying  otherwise  than  as  a  mere 
tenant,  and  there  is  nothing  to  show  that  he  was  in  possession 
under  a  contract  of  sale  from  the  person  who  had  theretofore 
by  recorded  deeds  conveyed  to  the  grantor  of  the  company,  and 
to  others,  undivided  interests  in  the  land  whereon  is  situate  the 
lot  to  which  Nickel  asserts  title.  Nor  was  Mullins  charged 
with  constructive  notice  of  Nickel's  occupancy.  Undivided  in- 
terests were  conveyed  by  Cummings  to  Moss  and  by  Moss  to 
Hauser,  and  the  dee<ls  therefor  were  recorded  long  before  Nickel 
went  into  possession.  True,  Nickel  was  in  possession  under  his 
deed  from  Cummings  when  Hauser  conveij'ed  to  Davis  and 
when  Davis  conveyed  to  Mullins ;  but  the  evidence  fails  to  show 
that  Nickel  had  any  right  or  interest  in  the  property  either 
when  Cummings  conveyed  to  Moss  or  Moss  to  Hauser.  But 
even  if  Nickel,  as  between  himself  and  Cummings  and  as  to 
Moss,  had  a  prior  right  to  or  interest  in  the  land,  Mullins'  title 
is  the  better.  A.,  the  holder  of  the  legal  title  of  record,  conveys 
or  contracts  to  convey  land  in  his  possession  to  X. ;  A.  then 


25  Mont]  SwEEXEY  v.  M.  C.  Ry.  Co.  543 

conveys  the  same  land  to  B.  (a  purchaser  Avith  notice),  who 
puts  his  deed  on  record;  B.  conveys  to  C,  who  puts  his  deed 
on  record ;  X.  then  puts  his  contract  or  deed  on  record  and  for 
the  first  time  enters  into  possession ;  while  X.  is  so  the  possessor, 
C.  conveys  to  D.  who  purchases  for  a  valuable  consideration 
and  without  notice  of  the  rights  of  X.,  unless  notice  be  charged 
by  his  possession  or  recorded  deed.  Is  either  the  recorded  deed 
to  X.  or  his  possession  constructive  notice  to  D.  ?  We  think 
not.  While  the  possession  of  X.  at  the  time  C.  conveyed  to  D. 
-would  charge  D.  with  constructive  notice,  equivalent  in  effect 
to  the  record  of  a  deed  from  O.  to  X.,  of  whatever  estate  or 
interest  X.  had  under  or  from  C.  (the  record  owner),  yet 
neither  the  recorded  deed  from  A.  (whose  title  of  record  had 
passed  to  C.)  to  X.  nor  the  occupancy  by  X.  could  be  con- 
structive notice  to  D.  of  any  title  or  right  of  X.  as  against  A. 
or  B.  So  far  as  D.  is  concerned,  X.  has  no  title,  legal  or  equita- 
ble, and  therefore  no  rights  of  which  constructive  notice  could 
be  given. 

The  orders  and  the  judgment  appealed  from  are  reversed 
and  the  cause  is  remanded  with  direction  to  grant  a  new  trial. 

Reversed  and  remanded. 
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SWEEXEY,  Eespondent,  v.  MONTANA  CENTRAL  RAIL- 
WAY COMPANY,  Appellant. 

(No.  1,326.) 
(Submitted  April  18,  1901.     Decided  August  1,  1901.) 

Trespass — Diverting  Water  Course  —  Release  of  Damages — 
Repairing  Injury — Evidence — Appeal — Foi^ner  Opinion — 
Questions  Decided — Ex  Pa/rte  Order — Instructions — Bi-iefs. 

1.      Defendant   railway  company   entered  on  plaintiff's   mining  claim,   and  di- 
verted the  waters  of  a  creek  which  crossed  the  claim.     Afterwards  plain- 
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tiif  conveyed  to  defendant  n  40-foot  strip  across  his  claim,  and  across  tbe 
old  bed  of  the  creek,  and  released  "all  claim  for  any  damages  that  may 
arise  or  be  caused  to  the  land  adjoining  such  railroad,  on  either  side  there- 
of, in  consequence  of  the  use  of  said  premises  for  its  said  road."  Held, 
that  such  conveyance  did  not  release  plaintiff's  claim  for  damages  for  the 
trespass  previously  committed  in  diverting  the  creek. 

2.  In  an  action  for  trespass  and  diverting  a  stream  crossing  plaintiff's  land, 
defendant  should  be  permitted  to  show  what  it  would  cost  to  restore  the 
stream  to  its  former  channel,  as  the  measure  of  damages  would  be  the 
expense  of  such  restoration  and  such  other  damages  as  could  not  be 
avoided. 

3.  Where,  in  the  opinion  on  a  former  appeal,  the  court  said<that  they  would 
treat  only  those  points  which  appellant  had  taken  up  on  his  oral  argu- 
ment, and  closed  with  the  remark  that  *'we  have  considered  and  treated 
all  the  errors  assigned  which  we  consider  material,"  such  decision  should 
not  be  deemed  as  determining  any  questions  in  the  case  other  than  those 
discussed  in  the  opinion. 

4.  In  an  action  for  injuries  caused  by  diversion  of  a  stream,  evidence  that 
plaintiff,  by  a  small  expense  in  riprapping  the  bank  of  the  new  channel, 
could  have  avoided  or  diminished  the  damages  to  his  property,  was  admis- 
sible, it  being  his  duty  to  use  reasonable  care  to  save  it  from  injury. 

5.  One  is  not,  as  a  rule,  expected  to  enter  upon  a  third  party's  premises 
to  save  his  own  property  from  increased  injury  resulting  from  the  wrong 
act  of  another ;  but  it  is  not  unreasonable  to  expect  an  injured  party  to 
go  upon  a  vacant,  uninclosed  and  unoccupied  mining  claim  to  prevent  serious 
damage,  in  a  great  emergency. 

6.  Where  a  railroad  company  commenced  condemnation  proceedings  to  acquire 
a  right  of  way  across  plaintiff's  land,  and  procured  an  ew  parte  order  per- 
mitting it  to  take  possession  of  the  land  without  payment,  and  staying 
all  actions  and  proceedings  against  it,  such  order  was  void,  and  any  entry 
on  plaintiff's  land  thereunder  was  a  trespass. 

7.  It  is  not  error  for  the  court  to  refuse  to  give  a  requested  instruction  which 
contains  a  statement  of  an  alleged  fact  which  it  is  within  the  province  of 
the  Jury  to  And  or  not,  according  as  they  may  or  may  not  believe  the  wit- 
nesses upon  the  point. 

8.  An  assigned  error  which  is  not  argued  in  the  briefs  will  not  be  considered. 

9.  Where,  in  an  action  to  recover  for  permanent  injury  to  land  occasioned 
by  a  trespass,  a  witness  is  questioned  as  to  th&  value  of  adjoining  land, 
and  a  map  is  used,  and  land  inquired  about  Is  pointed  out  to  the  Jury  by 
counsel,  the  receipt  of  such  testimony  is  not  error,  since,  aa  the  Jury 
saw  the  map  at  the  time  counsel  wa^  pointing  out  the  ground,  the  su- 
preme court  cannot  say  that  the  Jury  did  not  understand  the  situation: 
though  this  method  of  Introducing  evidence  Is  not  to  be  approved. 

10.  In  an  action  for  trespass  and  permanent  injury  to  land,  it  was  error  to 
receive  testimony  of  plaintiff  and  another  as  to  what  was  offered  for  a  strip 
across  the  land  for  a  railroad,  where  there  was  no  evidence  that  the  one 
making  the  offer  was  agent  of  the  railroad  company,  or  had  any  authority 
to  make  the  offer. 

11.  Where  land  has  been  permanently  injured  by  a  trespass,  witnesses  familiar 
with  it,  and  with  the  uses  to  which  it  could  be  put,  may  give  their  opinion 
of  its  market  value,  in  view  of  such  uses,  though  it  may  not  have  been  pre- 
viously used  for  such  purposes. 

Mb.  Justice  Pigott  dissenting  in  part. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 
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Action  by  Patrick  Sweeney  against  the  Montana  Central 
Kailway  Company.  From  a  judgment  for  plaintiff  and  from 
an  order  denying  a  new  trial  defendant  appeals.    Reversed. 

Statement  of  the  Case. 

This  cause  is  on  appeal  from  the  order  of  the  district  court 
denying  a  motion  for  a  new  trial  and  froan  the  judgment  for 
plaintiff. 

The  action  is  for  damages  resulting  from  trespass.  Plain- 
tiff, in  1891,  was  the  owner,  by  virtue  of  a  mineral  location, 
of  a  tract  of  land  called  the  "Nellie  L.  Claim,"  at  Neihart, 
Cascade  county.  In  that  year  the  defendant  company  started 
condemnation  proceedings  in  tlie  district  court  to  condemn  a 
strip  of  ground  eighty  feet  vnde  across  the  claim.  Without  pay- 
ing or  tendering  to  the  plaintiff  or  any  one  any  money  or  other 
consideration,  and  without  paying  into  court  anything  at  all, 
an  order  was  obtained  by  the  company  admitting  it  to  x)os- 
session  of  the  property  sought  to  be  condemned,  and  providing, 
among  other  things,  that  during  the  pendency  and  until  the 
conclusion  of  the  proceedings  all  actions  and  proceedings  against 
the  plaintiff  on  account  thereof  "be,  and  the  same  are  hereby, 
stayed." 

Belt  creek  at  the  time  passed  through  the  claim,  as  well  as 
through  other  pieces  of  property  belonging  to  other  persons. 
The  company,  under  the  order  mentioned,  went  upon  the  plain- 
tiff's land,  and  excavated  a  new  channel  for  the  creek,  and  by 
means  of  a  dam  built  in  the  creek,  on  what  was  known  as  the 
"Graham  &  HoUowbush  (31aim,"  a  short  distance  from  and 
above  plaintiff's  land,  diverted  the  waters  into  the  new  channel. 
This  work  was  completed  about  November  1,  1891.  Plaintiff 
entered  the  claim  at  the  United  States  land  office  on  December 
28,  1891.  The  village  of  Neihart  was  incorporated  on  Decem- 
ber 4,  1891.  On  the  2d  day  of  January,  1892,  plaintiff  con- 
veyed his  claim  to  one  Condon.  It  is  understood  between  the 
parties  that  this  deed  was  for  the  purpose  of  procuring  a  better 
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price  for  the  eighty-foot  strip  from  the  commissioners  in  the  con- 
demnation proceeding,  as  plaintiff's  relations  with,  one  of  them 
were  not  as  friendly  as  were  those  of  Condon,  the  deed  being 
in  fact  in  trust  for  tlio  plaintiff.  On  March  24,  1892,  Condon 
conveyed,  acting  for  plaintiff  and  with  his  advice  and  consent, 
a  forty-foot  strip  of  the  said  claim  to  the  railway  company,  in 
fee,  to  be  used  as  a  way  for  railroad  purposes,  such  strip  em- 
bracing only  a  very  small  corner  of  the  eighty-foot  strip.  After 
the  dee<l  was  made,  the  company  abandoned  the  condemnation 
proceedings,  and  notified  plaintiff  of  such  abandonment.  After 
the  deliver}'  of  the  deed  foi*  the  forty-foot  strij>,  Condon  recon- 
veyed  the  remainder  of  the  land  to  plaintiff. 

Plaintiff  contends  that  the  order  made  permitting  defendant 
to  enter  the  land  was  void,  and  that  tlie  entry,  the  digging  of 
the  new  channel  on  his  land,  and  the  turning  of  the  water 
into  it,  were  a  trespass,  and  operated  to  materially  lessen  the 
market  value  of  the  property.  Defendant,  in  the  brief  of  for- 
mer counsel,  claims  that,  though  the  act  of  changing  the  course 
of  the  stream  was  originally  a  trespass,  no  action  can  be  main- 
tained for  damages  on  account  thereof,  by  reason  of  the  fact, 
as  counsel  says,  that  the  plaintiff,  through  his  trustee,  C-ondon, 
ratified  and  adopted  defendant's  acts,  took  the  benefit  thereof, 
and  received  from  defendant  compensation  on  account  thereof, 
by  selling  and  conveying  to  defendant  the  forty-foot  strip,  ex- 
tending, as  it  does,  across  the  old  channel,  without  reserving  a 
right  to  return  the  creek  to  tlie  old  bed,  and,  further,  that  the 
plaintiff  is  by  tlie  deed  estopped  from  claimingdamages.  Thedeed 
contained  the  following:  "And  said  first  party  hereby  releases 
to  said  second  party  any  and  all  claim  for  any  damages  that 
may  arise  or  be  caused  to  the  land  adjoining  such  railroad,  on 
either  side  thereof,  in  consequence  of  the  use  of  said  premises 
for  its  said  road." 

This  case  was  heard  and  decided  upon  a  former  appeal^ 
being  reversal,  a  statement  of  the  case  being  made  in  the  opin- 
ion.    (19  Mont.  163,  47  Pac.  791.) 

The  principal  questions  arising  upon  the  present  appeal 
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relate  to  the  correctness  of  certain  rulings  of  the  court  upon 
the  admissibility  of  evidence,  the  refusal  of  the  court  to  grant 
a  nonsuit  or  direct  a  verdict  for  the  defendant,  and  upon  cer- 
tain instnictioffis  given  and  others  refused. 

Present  counsel  for  defendant,  in  oral  argument  and  in  his 
brief,  very  ably  contends  that  the  order  was  not  void,  for  that 
the  owner  waived  the  right  to  exact  prepayment  for  damages, 
and  that  the  complaint  does  not  state  a  cause  of  action  in  tres- 
pass qtiare  clausum  fregit,  and  is  fatally  defective,  for  the 
reason  that  it  does  not  show  forth  that  defendant's  entry  was 
"wrongful.  He  claims  that  defendant  owner,  in  the  condemna- 
tion proceedings  waived  his  constitutional  right  to  demand 
compensation  before  the  company  took  possession  under  the 
order  of  the  court,  by  failing  to  make  seasonable  demand  for 
it,  and  by  his  appearing  and  answering  in.  the  condemnation 
proceedings. 

The  order  of  the  court,  permitting  the  company  to  enter 
upon  the  land,  was  made  ex  parie^  and  without  notice. 

Mr.  A.  J.  Shores  and  Mr.  I.  Parker  Veazey,  for  Appellant. 

Mr.  Thomas  E.  Brady,  Mr.  M.  S.  Gunn,  Mr.  John  B.  Clay- 
herg  and  Mr.  N.  W.  McComiellj  for  Respondent. 

MR.  JUSTICE  MILBURN,  after  stating  the  case,  deli^- 
ered  the  opinion  of  the  Court. 

The  appellant  makes  twenty-one  assignments  of  error.  We 
shall  consider  only  those  depended  upon  in  the  argument  of 
appellant's  counsel. 

During  the  trial,  at  the  close  of  the  testimony  for  the  plain- 
tiff, the  defendant  moved  the  court  "that  the  action  be  dis- 
missed on  the  ground  that  by  the  sale  and  conveyance  to  tlr:* 
defendant  of  the  40-foot  strip  of  ground  for  a  right  of  way 
across  the  Nellie  L.  lode  claim,  shown  bj  the  evidence  to  havi: 
been  sold  and  convev'ed,  the  plaintiff  is  estopped  from  making 
any  claim  for  damages  done,  if  any  were  sustained,  by  the 
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change  in  the  course  of  the  stream,  and  that  the  execution  and 
delivery  of  such  conveyance  operated  to  destroy  any  right  of 
action  for  the  previous  trespass,  if  any  such  existed."  The 
motion  was  denied  and  defendant  excepted. 

Did  the  making  and  delivery  of  this  deed,  or  the  waiver  of 
damages  expressed  therein,  estop  the  plaintiff  to  tlie  extent 
claimed  by  defendant?  We  think  not.  More  than  one-half 
of  the  argument  in  appellant's  brief  is  upon  the  subject  of  the 
said  conveyance  and  its  effect  upon  plaintiff's  case.  The  argu- 
ment is  made  with  that  close  and  able  reasoning  which  char- 
acterizes counsel,  but,  in  our  opinion,  it  proceeds  upon  a  theory 
which  does  not  apply  to  the  facts  or  the  law  of  this  case.  Coun- 
sel cites  Roberts  v.  Roberts,  55  X.  Y.  275 ;  Lampman  v.  Milks, 
21  K  Y.  506;  McCarty  v.  Railroad  Co,,  31  Minn.  228,  17 
K  W.  616 ;  Radke  v.  Railway  Co.,  41  Minn.  350,  43  X.  W.  6; 
McDo7iald  V.  Railway  Co.,  101  Cal.  206,  85  Pac.  043.  We 
do  not  find  any  of  these  in  point.  In  Roberts  v.  Roberts  it  was 
the  owner  of  the  land  who  had  permanently  changed  its  con- 
dition by  effecting  an  advantage  to  one  part  and  burdening 
another,  and  the  court  held  that  upon  a  severance  the  respective 
owners  held  the  land  according  to  such  changed  conditions, 
there  being,  of  course,  no  damage  over  done  by  any  one  to  the 
said  owner.  In  reason  and  justice,  and  upon  old  and  very 
respectable  precedents,  which  have  always  been  cited  with  ap- 
probation (see  opinion  in  Lampinan  v.  MUks,  supra) ^  the  colirt 
was  correct.  The  difference  between  the  case  at  bar  and  that 
of  McCarty  v.  Railway  Co.  is  that  the  latter  was  a  suit  for 
damages  for  obstructing  the  flow  of  water  by  a  railway  em- 
bankment for  the  building  and  maintenance  of  which  plaintiff 
had  sold  a  certain  strip  of  land, — ^the  case  at  bar,  one  for  com- 
pleted trespass  committed  on  another  part  of  the  land,  a  con- 
siderable time  before  the  conveyance  of  the  strip  across  the 
old  channel.  In  Radke  v.  Railway  Co.  the  court  held  that  no 
right  of  action  lay  for  damages  subsequently  caused  by  a  bad 
culvert  in  the  railway  embankment  built  upon  land  entered 
upon  by  the  railway  company  without  right^  but  subsequently 
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conveyed  by  the  owner  to  the  company  with  the  l)ad  culvert  then 
in  said  embankment.  In  McDonald  v.  Railway  Co.  the  owner 
by  deed  conveyed  to  the  company  a  right  of  way  for  the  track 
^^as  the  same  is  now  located,  constructed  aoid  operated,"  and 
expressly  waived  all  damages  by  reason  of  the  construction  and 
operation  of  the  same,  and  acknowledged  ^^payment  for  dam- 
ages for  any  injury  caused  by  the  construction  of  said  railroad 
in  front  of  his  property''  on  a  certain  street;  the  suit  being  for 
damages  resulting  from  an  overflow  of  plaintiff's  property 
causeil  by  a  certain  bride-e  which  choked  the  channel  of  a  stream 
of  water,  the  bridge  being  the  same  that  was  on  the  right  of 
way  at  the  time  of  the  conveyance  to  the  railway  company. 

The  suit  in  the  case  at  bar  is  for  damages  recovei^able  for 
trespass  upon  a  relatively  large  tract  of  land,  part  of  which 
was  afterwards  conveyed  to  the  defendant,  the  trespass  being 
complete  as  of  November  1,  1891,  before  the  making  and  de 
livery  of  the  deed  of  conveyance  for  the  part.  The  deed  to  the 
defendant  company  must  be  considered  exactly  as  if  it  had 
been  to  a  third  party,  a  stranger  to  the  trespass.  It  conveyed 
part  of  a  tract  alleged  by  the  plaintiff  to  be  then  damaged  land. 
The  chose  in  action  in  trespass  was  not  conveyed  any  more 
than  if  the  deed  had  been  made  to  a  stranger.  The  waiver  of 
damages  set  forth  in  the  instrument  of  conveyance  is  obviously 
and  manifestly  for  such  damages  as  might  come  from  the  use 
of  the  strip  as  a  way  for  the  road.  If  it  was  intended  to  sav 
that  the  company  was  released  from  all  claim  for  damages  for 
trespass  resulting  from  the  unlawful  entry  upon  the  property 
of  plaintiff  when  it  went  upon  the  premises  and  dug  a  large 
ditch  upon  another  part  of  the  land,  it  would  have  been  easy 
to  have  said  so;  such  a  thing  would  not  ordinarily  be  pertinent 
to  such  a  deed,  and  cannot  be  read  into  it  by  us. 

We  are  of  the  opinion  that  just  as  the  deed,  if  made  to  a 
stranger,  would  have  estopped  the  owner  of  the  land  from  turn- 
ing the  stream  again  across  the  ceded  strip,  so,  also,  it  would 
do  after  conveyance  to  the  railway  company;  but  the  right  to 
sue  accrued  at  the  time  of  the  completed  trespass,  Xovember 
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1,  1891,  l)efore  the  sale  of  the  strip  of  damaged  land.  The 
question,  "Did  the  deed  estop  claim  for  damages  accruing  when 
the  trespass  was  complete?"  is  a  far  different  question  from, 
"Did  the  deed  operate  as  a  waiver  of  the  right  to  return  the 
stream  to  the  old  bed,  and  thus  to  mitigate  damages  V 

There  is  nothing  in  the  evidence  to  show  that  a  larger  price 
was  demanded  or  received  by  the  owner,  or  offered  by  the  com- 
paj\y,  in  consideration  of  the  strip  of  land  being  at  the  time 
free  from  the  burden  of  Belt  creek,  or  to  show  that  this  par- 
ticular part,  of  the  damaged  tract  of  land  was  worth  more  or 
less  because  of  the  removal  of  the  creek  to  the  new  channel. 

The  deed  estopped  plaintiff  from  returning  the  stream  to 
the  old  bed  after  the  deliverv-  of  the  deed,  but  did  not  operate 
as  a  waiver  of  proper  damages  resulting  from  the  comj)lete.l 
trespass. 

The  defendant  complains  of  the  court's  refusal  to  ad  mi: 
evidence  as  to  the  probable  cost  of  returning  the  stream  to  its 
old  channel,  and  restoring  the  premises  to-  sul)stantially  the 
condition  in  whicli  they  were  prior  to  the  trespass.  Xotwith- 
standing  the  earnest  and  full  argument  of  coimsel  for  defend- 
ant in  his  brief,  contending  that  the  deed  estopped  plaintiff 
from  claiming  any  damages,  measured  by  the  cost  of  such  restt>- 
ration  of  the  premises,  or  at  all,  ho  forcibly  argues  that  evidence 
of  such  cost  should  have  gone  to  the  ju^}^  We  agree  with 
counsel  that  this  evidence  should  not  have  been  excluded.  Upon, 
the  former  appeal  (19  Mont  163,  47  Pac.  791)  it  was  held 
that  the  refusal  of  the  court  below  to  allow  evidence  to  sliow 
that  plaintiff,  l)y  an  expense  of  $100  in  riprapping  the  bank 
of  the  new  channel  between  the  stream  and  the  bluff  on  the  land 
in  question,  could  have  avoided  or  diminished  the  damages  li> 
the  mining  claim,  was  en'or.  To  hold,  in  the  face  of  tliis  decli- 
ration,  that  plaintiff  was  estoppe<l  by  deed  from  claiming  dam- 
ages, would  be  to  I'everso  the  judgment  of  this  court  as  to  a 
conclusion  whicli  is  part  of  the  established  law  of  this  case. 
The  opinion  in  the  case  on  the  former  appeal  supports  fully 
the  proposition  that,  in  cases  of  tort,  such  as  the  one  at  bar,  it 
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is  not  only  the  privilege,  Init  the  duty,  of  the  injured  party  to 
use  reasonable  care,  skill  and  diligence,  adapted  to  the  occasion, 
to  save  his  property  from  being  injured;  otherwise,  it  would 
not  have  held  the  evidence  as  to  the  cost  of  riprapping  as  ad- 
missible. 

Mr.  Justice  Brewer,  in  Kansas  Pac,  Railway  Co,  v.  Mihl- 
man,  17  Kan.  224,  collating  and  considering  the  numerous 
authorities  siipporting  him,  says:  "The  proj)osition  is  sound 
that,  while  a  wrongdoer  should  com|)ensate  for  all  the  injury' 
naturally  and  fairly  resulting  from  his  wrong,  yet  the  party 
upon  whom  the  wrong  is  done  should  take  reasonable  care  of 
his  prai)erty,  and  make  reasonable  effort  to  prevent  any  exten- 
sion of  thQ  injur}'.  If  a  party  can,  with  reasonable  effort,  pre- 
vent an  injury  from  spreading,  he  ought  to  do  it.  It  is  no 
more  than  simple  justice  to  the  party  who  has  caused  the  in- 
jury, especially  if  that  party  has  acted  without  malice,  and 
without  a  thought  of  causing  injury."  In  Loker  v.  Damon, 
17  Pick.  284,  cited  by  our  court  in  the  former  ap{)eal  of  this 
cause,  the  court,  through  the  learned  Chief  Justice  Shaw,  said : 
"We  think  the  jury  were  rightly  instructed  that,  as  the  tres]>ass 
consisted  in  removing  a  few  rods  of  fence,  the  proper  measure 
of  damage  was  the  cost  of  repairing  it,  and  not  the  loss  of  a 
subsequent  yearns  crop,  arising  from  the  want  of  such  fence;'' 
and  in  the  case  before  Justice  Brewer,  supra,  he  held  for  the 
court  that  the  question  ought  to  have  been  submitted  to  the  jury 
whether  Mihlman  could  not,  \vith  reasonable  effort  and  small 
expense,  have  filled  up  the  ditches,  repaired  the  wrong  done  by 
the  company,  and  prevented  any  destruction  of  his  crops,  o/ 
depreciation  of  the  value  of  his  real  estate,  and  that  the  jury 
should  have  been  instructed  that,  if  this  were  so,  the  measure 
of  damages  would  not  be  the  value  of  the  crops  destroy (h1,  but 
the  cost  of  filling  the  ditches  and  placing  the  land  in  the  condi- 
tion it  was  before  the  trespass,  together  with  the  value  of  the 
direct  injury  done  by  the  trespass. 

It  was  held  (m  the  former  appeal  of  this  cas(*  that  the  tres- 
pass was  a  completed  tres])ass,  and  not  a  continuous  one;  thai 
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^^the  sole  liability  of  the  defendant  company  was  determined 
and  fixed  by  the  trespass  which  wrought  the  difference  in  the 
market  value  of  the  land  before  and  after  its  commission,  in 
[N'ovember,  1891."  What  was  the  position  in  which  plaintiff 
found  himself  after  the  defendant  committed  the  trespass  ?  If 
his  land  was  injured,  what  was  the  measure  of  the  damages  ? 
If  he  could  reasonably  and  at  moderate  expense  have  riprapped 
the  stream,  if  this  would  have  obviated  the  damage'or  prevented 
increase  of  the  injury,  or  if  he  could  have,  by  expenditure  of  a 
sum  reasonably  within  liis  means  and  warranted  by  the  circimi- 
stancc^s,  returned  the  stream  to  its  old  bed,  and  filled  up  the 
excavation,  if  this  would  have  avoided  or  materiallv  dimin- 
ished  the  damages,  then  one  or  tlie  other  of  these  methods  he 
should  have  ado]>ted,  and  the  expense- would  be  the  measure, 
with  such  accrued  damages  as  could  not  be  avoided  by  the  means 
adopted.  If,  for  good  and  sufficient  reason,  he  could  not  adopt 
and  execute  either  method,  then,  tlie  measure  of  damages  being 
the  difference  betwecni  the  value  of  the  land  before  and  just 
after  the  complete  trespass,  he  would,  in  estimating  the  value 
of  the  land  after  the  trespass,  wdth  other  things,  consider  the 
natTire  of  the  stream,  the  size  and  condition  of  the  ditch,  and 
the  probability  of  overflow  of  his  land.  Thus  we  may  fully 
understand  the  holding  of  the  court  on  the  other  appeal  that  it 
was  not  error  to  admit  evidence  on  the  first  trial  as  to  the  over- 
flows and  wasting  away  of  the  land  after  the  date  of  the  trespass 
comjdained  of,  for  the  purpose  of  showing  the  difference  in  the 
market  value  of  the  land  before  and  after  tiie  trespass,  but  that 
it  was  error  not  te  limit  the  evidence  to  that  purpose,  as  the 
defendant  requested  the  court  below-  to  do. 

We  are  of  the  opinion  that  the  court  should  liave  permitted 
the  jury  to  consider,  among  other  circumstances  apjx?aring  in 
evidence,  what  tlie  cost  would  have  been  to  avoid  the  damages, 
in  whole  or  in  part.  If  such  efforts  to  avoid  increaseil  damages 
wTn-e  such  as  the  plaintiff  could  reasonably  undertake  and  i)er- 
form,  and  such  as  would  have  avoided  the  overflow,  then  no 
evidence,  under  proper  instructions,  as  to  overflows  would  have 
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been  considered  by  the  jury  in  measuring  the  damages.  If, 
after  weighing  the  evidence,  the  jurv',  under  proper  instruc- 
tions, considered  that  the  plaintiff  could  not  have  reasonably 
nndertaken  any  method  to  protect  or  restore  the  land  or  pre- 
vent the  floods,  then  the  evidence  as  to  the  floods,  if  the  result 
of  the  trespass,  would  be  proper  to  consider  for  the  purpose  of 
finding  the  difference  in  the  market  value  of  the  land  before  and 
after  the  trespass. 

Respondent's  counsel  maintains  in  his  brief  that  the  question 
of  the  alleged  error  of  the'  court  in  excluding  the  proffered  evi- 
dence as  to  the  cost  of  returning  the  stream  into  its  old  channel, 
and  filling  up  of  the  now,  is  not  before  tliis  court  for  determi- 
nation, for  the  reason  that  the  question  was  decided  on  the 
former  appeal.  Judge  Pemberton,  then  chief  justice,  in  the 
opinion,  without  esi)ecially  referring  to  the  point  which  we 
are  now"  referring  to,  said :  ^^Wo  have  considered  and  treated 
all  the  errors  assigned  \vhich  we  consider  material.''  This 
remark  must  be  weighed  in  connection  with  the  declaration  in 
the  first  part  of  the  opinion  to  the  effect  that  the  opinion  would 
treat  only  of  those  ])oints  Avhich  appellant  had  taken  up  in  his 
oral  argument.  We  cannot,  therefore,  believe  that,  upon  fair 
construction  of  the  remarks  of  the  chief  justice  depended  upon 
by  respondent's  counsel,  they  should  be  considered  as  meaning 
anything  more  than  that  it  was  not  necessary,  for  the  determi- 
nation of  the  case,  to  treat  of  other  points. 

(,^(>unsel  for  respondent  argues  that  the  plaintiff  had  the 
privilege,  but  that  it  was  not  his  duty,  to  do  anything  to  re- 
duce or  avoid  the  damages  likely  to  follow^  In  support,  of  his 
contention  he  refers  us  to  Jarvis  v.  Railway  Co,,  26  Mo.  App. 
253,  and  from  the  citation  we  quote  thus  much:  "The  conten- 
tion is  that  he  [plaintiff' J  was  bound  to  go  and  abate  the 
nuisance  created  by  the  defendant,  si?i-ce  the  law  allows  a  'pri- 
vate person  to  abate  a  miisatice  xchere  it  can  he  done  without 
committiiuj  a  hrea<'h  of  the  peace.  [Italics  not  in  the  opinion.] 
Undoubtedly  it  was  the  plaintiff's  privilege  to  abate  this  nui- 
sance at  his  own  expense*;  l)ut  it  does  not  lie  in  the  mouth  of 
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the  author  of  the  nuisance  to  say  that  he  was  bound  to  do  it.' ^ 
A  citation  is  also  made  from  Paddock  v.  Somes,  102  Mo.  238^ 
14  S.  W.  746,  10  L.  R.  A.  254,  from  which  w^e  take  the  follow- 
ing: ^^It  is  the  duty  of  everv'^  person  or  pijblic  body  to  prevent 
a  nuisance,  and  the  fact  that  the  person  injured  could,  but  does 
not,  prevent  damages  to  his  property  therefrom,  is  no  defense 
either  to  an  action  at  law  or  in  equity.  A  party  is  not  lx>und 
to  expend  a  dollar  or  to  do  any  act  to  secure  for  liimself  the- 
exercise  or  enjoyment  of  a  legal  right  of  which  he  is  deprive<l 
by  reason  of  the  wrrmgful  acts  of  another."  From  Heauey  v. 
Ileaney,  2  Denio,  025,  resj^ndent's  counsel  cites  this  sentence: 
"The  injurs'  complained  of  was  voluntar}-,  and,  if  wrongful^ 
the  plaintiffs  were  under  no  obligation,  legal  or  moral,  to  take 
any  steps  to  mitigate  the  consequences  to  the  defendants.''  He 
also  calls  attention  to  the  following  from  t'rencli  y.  Lumber 
Co.,  145  Mass.  265,  14  X.  E.  113:  "The  court  properly  re- 
fused to  rule  that  plaintiff  could  recover  only  for  what  he  had 
expended  in  removing  tlie  obstructions.  It  did  not  appear  that 
it  was  possible  for  the  plaintiff  to  have  removed  them.  Cer- 
tainly he  owed  no  duty  to  the  defendant  to  remove  the  logs  and 
sand  with  which  the  defendant  continued  to  obstruct  tlie  river.'' 
He  finds,  also,  that  in  TV/ii/e  v.  CJiapin,  102  Mass.  138,  the 
court  held  that  plaintiff  was  not  under  the  necessity  of  seeking 
any  part  of  his  remedy  by  g<:>ing  upon  the  defendant's  land  and 
abating  the  nuisance  caused  by  obstructions  which  defendant 
had  there  placed  in  the  ditch,  but  that  he  had  a  right  to  elect 
his  remedy  by  an  action  at  law. 

It  is  useful  to  note,  in  the  case  from  Denio,  in  w^hich  sucii 
broad  language  is  used,  that  defendants  in  1846  cut  a  vessel 
loose  from  the  wharf,  and  that  plaintiff,  tlie  owner,  stood  by 
and  watched  it  go  to  wreck  against  Staten  Island,  when,  before 
it  had  floated  far,  he  might  have  overtaken  it  with  a  boat  and 
brought  it  back,  at  a  moderate  expense ;  and,  further,  that  plain- 
tiff made  no  effort  to  recover  or  save  the  vessel.  It  seems  to 
us  as  unnecessary  in  this  enlightened  century  to  say  that  the 
damage  to  the  boat  was  the  direct  and  natural  result  of  the 
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revengeful  spirit  of  the  owner  of  tlie  lx)at,  and  not  of  the  act 
of  the  defendant. 

A  logical  deduction  to  be  drawn  from,  and  entirely  within 
the  scope  and  meaning  of,  the  citations  is  this :  If  A.  go  into 
B.'s  house,  and  remove  therefrom  very  valuable  and  perishable 
property,  which  will  be  destroyed  by  ex}X)sure  to  the  weather, 
and  deposit  the  same  upon  the  vacant  and  uninclosed  desert 
claim  of  C,  then,  although  A.  has  the  privilege  to  go  upon  the 
land  of  C  to  recover  his  property,  if  he  can  do  so  without  a 
bre>ach  of  the  peace,  he  is  under  no  oWigation  to  do  so,  although 
he  can  with  only  the  expenditure  of  sixty  seconds  of  time,  and 
by  a  walk  of  ten  yards,  pick  up  the  imperiled  property,  and  put  it 
back  into  the  house.  Would  any  court  uphold  a  verdict  of,  say, 
$1,000  damages  for  the  loss  of  a  valuable  painting  destroyed 
by  storm  under  such  circumstances,  although  A.  maliciously 
removed  the  picture  and  exposed  it  with  intent  to  destroy  it? 
We  think  not.  A  fortiori,  if  the  act  was  done  in  a  fit  of 
frivolity,  Avithout  intention  to  destroy  the  property.  Is  it  not 
a  question  for  the  jury  to  determine  what  reason  required  of 
the  owner  to  do  ?  Whatever  reason  requires  a  man  to  do  should 
be  done,  if  the  law  does  not  forbid.  What  is  just  and  what 
reason  demands  must  be  one's  duty  under  the  law,  unless  the 
law"  of  the  land  forbids. 

As  expressing  our  views,  and  as  opposed  to  those  cited  by 
respondent's  counsel,  wo  quote  the  following — one  or  more  of 
them  being  from  courts  of  states  from  which  one  or  more  of 
the  authorities  of  respondent  are  taken:  ^^Aggravation  of  in- 
juries by  subsetjuent  negligent  conduct  on  the  part  of  plaintiff 
may  be  considered  by  the  jurv^  in  mitigation  of  damages." 
{Fullerton  v.  Fordyce,  144  Mo.  at  page  533,  44  S.  W.,  at  page 
1056.)  "For  the  direct  and  consequential  damages  caused  by 
an  injury  the  party  conmiitting  it  is  responsible,  but  not  for 
remote,  speculative  and  contingent  consequences,  which  he 
might  have  easily  averted  by  his  own  exertions.  The  law  will 
not  reward  a  man  f(5r  the  indulgence  of  his  malice.  If  a  party 
sustaining  an  injury  by  the  act  of  another  can  protect  himself 
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by  a  trifling  C'Xi)ense,  or  with  reasonable  exertions,  from  the 
consequences,  lie  fails  in  social  duty  if  he  omits  to  do  so,  regard- 
less  of  the  increased  amount  of  damages  for  which  he  may 
intend  to  hold  the  other  party  liable."  (Douglass  v.  Stephens, 
18  Mo.,  at  page  366.)  ^*If  a  party  can,  by  a  trifling  exj)en;>e 
or  by  reasonable  exertions,  avert  the  damages  caused  by  the 
wrcmgful  act  of  another,  it  is  his  duty  to  do  so;  and,  if  he  fails 
in  ])erf()rming  the  full  measure  of  his  duty  in  this  regard,  he 
will  l>e  only  entitled  to  recover  such  damages  as  were  not  the 
result  of  his  negligence  or  omission.''  (Waievs  v.  Brown,  44: 
Mo.,  at  page  303.)  "It  is  now  well  settled  that  one  who  is 
injurcnl  by  another  has  no  right  to  lie  by  and  suffer  damages 
to  accumulate  which  it  is  in  his  power  to  prevent.  lie  must 
use  ]U'oix?r  diligence  to  prevent  or  arrest  the  effect  of  the  injury. 
Whatever  he  voluntarily  suffers,  which  bv  reasonable  exertion 
he  may  avoid,  he  must  charge  to  his  own  account."  (State  ex 
reL  Hire  v.  Powell,  44  Mo.,  at  page  440.)  "It  is  the  duty  of 
a  ])arty  to  protect  himself  from  the  injurious  consequences  of 
the  wrongful  act  of  another,  if  he  can  do  so  by  ordinary"  effort 
and  care  and  at  moderate  expense."  (Harrison  v.  Railway  Co., 
8S  Mo.,  at  page  G27.)  "After  the  wrong  was  committed,  it 
was  certainly  the  duty  of  the  appellee  to  avoid  the  consequences 
of  that  wronc:,  as  far  as  he  reasonably  could.  If  by  lal>or,  or  a 
reasonable  outlav  of  monev,  he  could  have  staved  or  avoided 
the  consequences  of  the  appellant's  wrong,  he  should  have  done 
so.  All  cons(*quences  resulting  from  his  own  willful  failure 
or  gross  neglect  to  use  timely  and  reasonable  precaution  to  pre- 
vent an  extension  or  increase  of  the  injury  should  fall  upon 
himself."  (Lawson  v.  Price,  45  Md.,  at  page  136.)  "As  it  is 
the  diitv  of  a  T)artv  iniured  bv  a  breacli  of  contract  or  tort  to 
make  reasonable  effort  to  avoid  damages  therefrom,  such  dam- 
ages as  might  by  reasonable  diligence  on  his  part  have  been 
avoided  are  not  to  be  regarded  as  the  natural  and  prol>able 
result  of  the  defendant's  acts.  There  can  be  no  recovery,  there- 
fore, for  damages  which  might  have  been  prevented  by  reason- 
able efforts  on  the  part  of  the  |)erson  injured."     (Scherrer  v. 
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Baltzer,  84  111.  App.  128;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  605,  and  numerous  cases  cited.)  See,  also,  Judge  Brewer's 
views  in  Kansas  Pac.  Railway  Co,  v.  Mihlman,  supra;  Suth. 
Dam.  (1884)  pp.  414-416;  and  Sedg.  Meas.  Dam.  (1891)  Sec. 
202. 

The  defendant  offered  upon  the  trial  to  prove  that  by  an 
expenditure  of  $350  the  plaintiff  could  have  removed  the  dam, 
thus  returning  the  water  into  the  old  channel  immediately  after 
the  trespass,  and  have  filled  the  excavation  made  upon  his 
premises,  thus  restoring  the  premises  to  their  former  condition. 

m 

It  would  have  been  for  the  jury  to  determine,  in  the  light  of 
all  the  facts  in  the  case,  whether  or  not  such  undertaking  and 
expense  would  have  been  reasonable  and  within  the  means  of 
the  plaintiff.  Of  course,  the  plaintiff  would  not  have  been 
called  upon  to  embarrass  himself  financially  or  to  do  anything 
uni-easonablo  or  unlawful  in  the  premises.  The  evidence 
should  have  been  admitted,  and  the  plaintiff  would  then  have 
had  the  opportunity  to  show,  if  he  desired,  that  such  undertak- 
ing on  his  part  was  not  reasonably  within  his  power  or  means 
to  accomplish,  and,  if  the  jury  believed  that  such  w^as  the  case, 
then  they  would  not  have  been  warranted  in  finding  that  h 
was  his  duty  to  have  taken  these  steps  to  restore  his  premises 
to  their  former  condition  and  to  prevent  the  increase  of  dam- 
ages. 

One  is  not,  as  a  rule,  expected  to  enter  or  go  upon  a  third 
party's  premises  to  save  his  own  property  from  increased  injury 
resulting  from  the  wrong  act  of  another.  If  the  dam  in  ques- 
tion was  on  a  vacant,  uninclosed  and  unoccupied  mining  loca- 
tion, wpoTL  which  and  over  which,  by  a  well-known  custom  in 
this  state,  people  are  permitted  to  camp,  go,  travel  and  do  other 
things  not  hurtful  to  the  premises,  it  would  not  be  unreason- 
able to  expect  an  injured  party  to  go  up6n  such  open  land  to 
prevent  serious  damage,  in  a  great  emergency. 

The  order  of  the  district  judge,  purporting  to  give  the  rail- 
way company  authority  to  enter  the  lands  of  the  plaintiff,  to 
do  as  it  did  do  for  the  purpose  of  a  right  of  way,  was  void.    It 
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is  not  necessary  for  us  to  go  into  this  at  length.     The  order 
being  void,  the  entry  was  a  trespass,  as  is  conceded  by  counsel 

The  defendant  upo(n  the  trial  prayed  the  court  to  give  the 
following  instruction :  "I  further  instruct  you  that  after  de- 
fendant had  entered  upon  the  land  in  question  in  the  month 
of  October,  1891,  and  dug  a  trench  across  the  same,  and  changed 
the  coTirse  of  Belt  creek,  the  plaintiff  has  the  right  to  have  the 
stream  returned  to  its  original  channel,  and  could  have  com- 
pelled a  return  of  the  same.  In  considering  the  extent  to  which 
the  land  was  depreciated  in  value,  if  at  all,  by  this  change,  it 
is  proper  matter  for  your  consideration  that  the  change  was  not 
necessarily  permanent  in  character,  and  that  the  plaintiff  was 
under  no  obligation  to  let  the  stream  remain  in  the  new  channel, 
although  he  might,  if  he  saw  lit,  elect  to  let  it  stay  there."  In 
the  light  of  what  we  have  said  herein,  we  hold  that  the  refusal 
to  give  this  instruction  was  error. 

The  court  also  declined  to  give  the  following  instruction, 
asked  for  by  tlie  defendant:  "The  point  at  w^hich  the  water 
was  diverted  from  the  original  channel  and  the  dam  so  con- 
structed was  not  upon  the  land  owned  by  plaintiff,  but  the  same 
was  vacant,  unoccupied,  uninclosed  land ;  and  it  would  not  have 
been  a  trespass,  in  law,  for  the  plaintiff,  after  the  construction 
of  said  dam,  for  himself  to  have  gone  and  removed  the  same, 
and  turaed  the  waters  into  the  old  channel  of  Belt  creek,  if  he 
considered  that  his  land  would  be  seriously  or  substantially 
diminished  in  value  by  permitting  the  stream  to  remain  in  the 
new  channel."  While,  under  the  uncontradicted  evidence  in 
tlie  ease  as  to  the  open  and  vacant  character  of  the  land  where 
the  dam  was,  the  granting  of  the  instruction  might  not,  perhaps, 
have  been  etror,  it  was  not  error  to  refuse  to  give  it,  as  it  con- 
tains a  statement  of  an  alleged  fact  which  it  was  within  the 
province  of  the  jury  to  find  or  not,  according  as  they  may  or 
may  not  have  believed  the  witnesses  u^x^n  the  point. 

The  refusal  of  the  court  to  give  defendant's  requested  in- 
struction numbered  13  is  also  assigned  as  error;  but,  as  the 
principal  point  therein,  to-wit,  the  question  of  plaintiff's  right 
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to  bring  and  maintain  an  action  against  the  persons  owning 
the  land  where  the  dam  was  located,  to  compel  them  to  ponnit 
the  restoration  of  the  creek  to  the  old  bed,  is  not  argued  in  th^^ 
briefs,  such  alleged  error  will  not  be  considered  by  us. 

We  come  now  to  a  consideration  of  the  assignments  of  error 
as  to  admission  of  evidence  of  vahie.  Plaintiff  in  his  own 
behalf  testified:  "I  understand  that  those  lots  were  held  at 
$450  below."  Objection  was  made  to  the  mmierous  inter- 
rogatories upon  which  the  answer  was  based,  the  ground  of 
objection  being  that  the  questions  were  immaterial  and  incom- 
petent, and  that  no  foundation  was  laid  showing  that  the  wit- 
ness had  any  knowledge  of  the  lots,  and  that  there  was  no  evi- 
dence that  any  lots  were  "platted  there."  Upon  the  court's 
inquiry,  "In  the  vicinity  of  the  land  in  question?"  counsel 
for  plaintiff  answered,  "Yes,  sir,"  whereupon  the  court  over- 
ruled the  objection.  There  was  no  objection  made  to  the  inter- 
jection of  the  inquiry  or  answer.  Examination  of  the  record 
shows  that  the  vice  of  pointing  out  to  the  jury  places  on  the 
map,  and  asking  questioms  about  "property  that  is  hereabout 
numbered  11  or  10,  immediately  west  of  it"  on  the  map,  which 
map  was  seen  by  the  jury,  was  indulged  in,  fixing  the  locality 
of  the  lots  said  to  be  worth  "$450  below."  The  testimony  had 
a  tendency  to  fix  some  value  to  the  land,  and,  as  the  jury  saw 
the  map  at  the  time  that  counsel  was  pointing  out  the  ground 
in  question,  we  cannoit  say  that  they  did  not  understand  the 
situation.  While  not  approving  this  manner  of  introducing 
evidence,  we  cannot  say  that  the  court  erred  in  letting  it  go  to  • 
the  jury  for  what  it  was  worth. 

The  court  erred  in  overruling  defendant's  objection  to  the 
introduction  of  the  evidence  of  plaintiff  and  of  witness  Coudon 
as  to  what  had  been  offered  them,  respectively,  by  one  Scott, 
said  by  the  witnesses  to  be  the  right  of  way  agent  of  defendant 
railway  company,  for  the  eighty-foot  strip  which  was  sought  to 
be  condemned.  It  appears  that  Scott  offered  them,  respectively, 
$4,000  and  $3,500  for  the  said  strip.  There  is  nothing  to  show 
that  the  right  of  way  agent  had  any  authority  from  any  one 
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to  make  such  offer,  or  that  the  company  ever  heard  of  the  offer. 
It  is  certain  that  the  company  never  adopted  the  offer  or  carried 
it  out,  for  it  abandoned  the  condemnation  proceedings.  The 
single  case  cited  by  counsel  in  support  of  the  admission  of  the 
evidence  is  one  in  which  one  or  more  of  the  owners  expressly 
told  another  person  to  ^^go  ahead"  and  make  a  certain  sale,  thus 
establishing  agency.  This  is  a  far  different  case  from  the  one 
at  bar  as  to  agency. 

The  alleged  error  of  the  court  in  overruling  defendant's  ob- 
jection to  the  question  put  to  Condon  as -to  instructions  given 
him  by  Sweeney  with  respect  to  making  the  deed,  and  as  to 
Sweeney  having  told  Condon  not  to  waive  any  damages,  need 
not  be  considered,  for  the  reason  that  there  is  nothing  in  the 
deed  as  to  waiver  of  the  damages  sued  for,  and,  further,  this 
matter  of  waiver  has  been  sufficiently  covered  herein. 

Defendant  objected  to  any  evidence  as  to  the  value  of  the 
property  for  townsite  purposes,  on  the  ground  that  the  property 
could  not  be  considered  as  platted  property  or  platted  into  lots, 
for  the  reason  that  it  was  not  in  fact  platted,  and  that  Madison 
street  was  not  in  fact  extended  through  it  at  that  time,  and  that 
the  property  was  not  capable  of  being  platted  and  sold,  owing 
to  the  fact  that  plaintiff  did  not  then  have  title  to  it,  as  appears 
from  the  evidence,  and  that  ^^plaintiff's  right  was  only  then  a 
location  notice  upon  which  a  receiver's  receipt  had  not  yet  been 
issued,"  and  that  it  was  not  the  proper  method  of  arriving  at  the 
value  of  the  land  to  consider  it  in  the  light  suggested  by  this 
question.  The  court  overruled  the  objection.  It  does  not  ap- 
pear that  it  was  necessary  for  the  city  to  extend  Madison  street 
in  order  that  the  land  could  be  platted  for  townsite  purposes. 
Why  could  not  the  owner  have  dedicated  a  street  ? 

Witnesses  who  knew  the  property,  and  were  familiar  with 
the  uses  to  which  it  could  be  put,  could  give  their  opinions  as 
to  the  market  value — and  respondent  was  properly  allowed  to 
introduce  evidence  to  prove  the  value  of  the  land  for  town-lot 
purposes.  He  had  the  right  to  make  such  proof  whether  he  had 
platted  it  or  built  upon  it  or  not.    The  question  was  not  to  what 
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use  the  land  had  been  put.  The  owner  haa  a  right  to  obtain 
the  market  value  of  the  land,  based  upon  its  availability  for 
the  most  valuable  purposes  for  which  it  could  be  used,  whether 
or  not  he  so  used  it.  (Montana  Ry,  Co.  v.  Warren,  6  Mont, 
at  page  284,  12  Pac.  641,  and  cases  cited;  Northern  Pac.  & 
Montana  Railway  Co.  v.  Forhis,  15  Mont.  452,  48  Am.  St. 
Rep.  692,  39  Pac.  571.)  Mining  claims  are  real  estate.  {Butte 
Hardware  Co.  v.  Frank,  25  Mont.  244,  65  Pac.  1.)  From  the 
evidence  it  appears  that  the  federal  government  patented  the 
land  to  plaintiff  after  an  entry  made  in  December,  1891,  loca- 
tion having  been  made  on  January  1,  1891.  The  jury  probably 
took  into  consideration  die  fact  that  plaintiff  had  not  "proven 
up,*'  but  that  he  had  "earned"  the  land,  and  had  a  right  to  a 
patent,  as  appears  in  evidence  from  the  fact  that  the  govern- 
ment issued  the  patent^  which  could  not  lawfully  have  is8ue<l 
if  the  owner  had  not  earned  it  at  least  as  early  as  November 
1,  1891.  Besides,  he  was  the  owner  of  the  mining  claim, — 
real  estate,  "property,"  in  every  sense  of  the  word, — against 
all  the  world,  while  he  was  in  possession,  complying  with  the 
law,  and  performing  the  conditions  precedent  to  the  obtaining 
of  his  patent.  He  had  the  right  to  quit,  but  no  one  had  the 
right  to  trespass  upon  or  interfere  with  his  possession,  use  or 
enjoyment  of  the  premises,  except  by  due  process  of  law. 

Having  considered  carefully  the  reasoning  of  present  counsel 
for  appellant  in  his  brief  bearing  upon  the  question  as  to 
whether  or  not  plaintiff  waived  his  constitutional  rights,  and 
that  the  complaint  in  this  cause  does  not  state  a  cause  of  action, 
we  must  agree,  without  further  remarks,  with  the  former  coun- 
sel for  respondent,  that  the  complaint  does  state  a  cause  of 
action,  and  that  the  order  was  void,  as  we  have  hereinbefore 
stated. 

The  errors  herein  declared  were  prejudicial  to  defendant, 
and  the  order  denying  the  motion  for  a  new  trial  and  the  judg- 
ment must  be  reversed. 

Reversed  and  remanded. 
Mr.  Chief  Justice  Bbantly  :    I  concur. 
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Mk.  Justice  Pigott:  I  am  inclined  to  the  opinion  ihat 
evidence  of  an  offer  to  buy,  made  in  good  faith,  is  admissible 
in  favor  of  the  owner  of  property  as  tending  to  prove  its  value. 
But  the  testimony  of  the  plaintiff  and  Condon  touching  sup- 
posed offers  of  purchase  by  the  right  of  way  agent  was,  I  think, 
both  hearsay  and  immaterial.  The  agent  was  not  acting  for 
himself  but  assumed  to  speak  for  the  defendant;  there  was 
nothing  tending  to  show  authority  in  him  to  make  any  offer 
in  defendant's  behalf,  and  hence  it  did  not  appear  that  either 
offer  was  bona  fide,  Xot  being  satisfied  that  the  error  in  ad- 
mitting it  was  without  prejudice^  I  concur  in  the  reversal. 

I  dissent  from  the  holding  that  the  plaintiff  owed  to  the 
defendant  the  legal  duty  to  mitigate  damages  or  lessen  the 
amount  thereof  by  abating  or  removing  the  nuisance  existing 
on  the  land  of  another. 

As  to  the  sufficiency  of  the  complaint:  No  attack  by  demur- 
rer or  otherwise  was  made  upon  it  in  the  court  below,  where 
the  case  was  tried  upon  the  theory  that  a  cause  of  action  was 
stated ;  the  opening  brief  of  counsel  for  the  defendant  confessed 
its  sufficiency  and  expressly  admitted  that  the  order  under 
which  the  defendant  entered  upon  plaintiff's  property  was  void, 
and  not  until  the  oral  argument  in  this  court  did  the  defendant 
suggest  that  the  order  was  only  voidable.  Under  these  circum- 
stances I  am  of  the  opinion  that  the  allegations  of  the  com- 
plaint and  the  evidence  should  be  liberally  construed  and  every 
reasonable  intendment  indulged  in  favor  of  the  plaintiff.  So 
regarding  the  complaint  and  tlie  evidence,  I  think  the  former 
states  a  cause  of  action  and  the  latter  supports  ij:. 
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No.  1,321. — ^ROBINSON,  Administratrix^  Respondent^  v. 

KLEINSCHMIDT,  Appellant. 

Appeal  from  District  Court,  Deer  Lodge  County. 

On  motion  to  dismiss  appeal.    Decided  February  4,  1901. 

Per  Curiam. — ^Upon  motion  of  the  appellant  this  cause  is 
dismissed. 

Mr,  W,  H.  Trippet,  Messrs.  Napton  &  Napton  and  Mr.  T. 
J.  Walsh,  for  Appellant. 


No.  1,261.— YELVERTON,  Respondent,  v.  SAWYER  et 

AL.,  Appellants. 

Appeal  from  DistHct  Court,  Deer  Lodge  County. 

Motion  to  dismiss  appeal  submitted  February  7,  1901.     De- 
cided February  7,  1901. 
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Per  Curiam. — Upon  application  of  the  appellants  herein 
this  appeal  is  dismissed  at  the  cost  of  the  appellants;  and  re^ 
spondent's  motion  to  assess  damages  for  an  appeal  taken  without 
merit  is  denied. 

Mr.  C.  J.  WaMi  and  Messrs.  McCormell  &  McConnell,  for 
Appellants.    Mr.  J.  R.  Boarman,  for  Respondent 


No.  1,405.— FERRIS,  Appellant,  v.  MATTHEWS, 

Respondent. 

Appeal  from  District  Court,  Cascade  County. 

Decided  February  11,  1901. 

Per  Curiam. — This  appeal  is  dismissed  as  per  stipulation 
oh  file  herein. 

Mr.  J.  A.  Largenty  for  Appellant. 


No.  1,654.— In  re  W.  W.  LIKENS. 

Original  proceeding  in  disbarment 

Order  entered  February  12,  1901. 

Per  CuRiAM.^Whereas,  the  Chief  Justice  of  this  court  has 
received  a  communication  from  Honorable  William  Clancy  as 
Judge  of  the  Second  Judicial  District^  that  W.  W.  Likens^  an 
attorney  of  this  court,  who  is  now  residing  and  practicing  law 
at  the  city  of  Butte,  in  said  district,  is  an  ex-convict  from  the 
state  of  Colorado,  and  was  such  at  the  time  he  was  licensed  by 
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this  court  about  one  year  ago :  it  is  ordered,  that  said  commu- 
nication be  filed  with  the  clerk  of  this  court,  and  that  said  clerk 
be  directed  to  inform  the  said  Clancy  that  proper  action  will 
be  taken  in  the  premises  upon  the  filing  in  this  court  of  charges 
against  the  said  Likens. 

Accusation  filed  February  21,  1901. 

Order  to  show  cause  entered  February  26,  1901. 

Per  Curiam. — Accusation  having  been  filed  in  this  court 
against  W.  W.  Likens,  a  member  of  the  bar  of  this  state,  it  is 
this  day  ordered  that  the  said  W.  W.  Likens  appear  before  this 
court  on  the  first  day  of  April,  A.  D.  1901,  at  10  o'clock  a.  m., 
and  show  cause  why  his  name  should  not  be  stricken  from  the 
KoU  Book ;  and  it  is  further  ordered,  that  a  copy  of  the  accusa- 
tion and  of  this  order  be  served  on  the  said  Likens  at  least  five 
days  before  the  said  first  day  of  April. 

[Service  of  the  above  order  was  never  made  upon  the  said 
W.  W.  Likens,  for  the  reason  that,  upon  the  instituting  of  this 
proceeding,  he  departed  from  the  state  of  Montana  to  parts 
unknown. — O.  T.  C] 


Nos.  1,470  AND  1,471.— WHITCRAFT  et  al..  Appellants, 

V.  HENDRICKS,  Respondent. 

Appeal  from  Disirici  Court,  Deer  Lodge  County. 

Motion  to  dismiss  appeals.    Decided  February  15,  1901. 

Per  Curiam. — ^Appellants'  motion  to  dismiss  these  appeals 
is  granted,  and  the  said  appeals  are  hereby  dismissed  at  the  cost 
of  appellant 

Mr.  Edward  Schamikow  and  Messrs.  Toole,  Bach  &  Toole, 
for  Appellants. 


566  Memoranda. 


ISTos.  1,645  AND  1,646.— STATE  ex  rel.  BOSTON  &  MON- 
TANA CONSOL.  C.  &  S.  MINING  CO.,  Relator, 
V.  DISTRICT  COURT  OF  THE  SECOND 
JUDICIAL  DISTRICT,  Defendant. 

Alternative  writ  of  mandate  issued  January  24,  1901.  Mo- 
tion to  tax  costs  submitted  February  15,  1901.  Decided  Febru- 
ary 16,  1901. 

Per  Curiam. — It  appearing  from  the  original  and  supple- 
mental answers  made  to  the  alternative  writs  of  mandate  here- 
tofore issued  herein  that  the  defendant  has  fully  complied  with 
the  requirements  of  said  writs  in  both  hearing  and  determining 
the  matters  which  it  was  sought  by  said  writs  to  have  heard  and 
determined,  but  that  no  sufficient  or  any  excuse  is  furnished  why 
said  matters  were  not  heard  and  determined  before  the  said 
writs  were  applied  for  and  issued ;  it  is  ordered  that  the  writs 
be  discharged  at  the  cost  of  the  defendant 

Messrs.  Forbis  &  Evans,  for  Relator.  Mr,  J.  M.  Denny,  for 
Defendant. 


No.  1,263.— KLEINSCHMIDT  &  BROTHERS,  CONSOLI- 
DATED, Respondent,  v.  LONGJVIAID,  Appellant. 

Appeal  from  District  Court,  Lewis  and  Clarke  County. 

Motion  to  dismiss  appeal.    Decided  February  25,  1901. 

Per  Curiam. — This  appeal  is  dismissed  on  motion  of  the 
appellant. 

Messrs.  McConnell  &  McConnell,  for  Appellant 
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No.  1,267.— DOXOVAK,  Kespondent,  v.  AMMON  et  aj... 

Appellants.  25  m 
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Appeal  from  District  Court,  Cascade  County. 

Motion  to  dismiss  appeal.    Decided  February  27,  1901. 

Per  Curiam. — Upon  motion  of  the  respondent  herein  this 
appeal  is  dismissed  at  the  cost  of  appellants. 

(Mr.  Justice  Pigott,  having  been  of  counsel  and  being 
disqualified  herein,  takes  no  part  in  the  making  of  this  order. } 

Mr.  Ransom  Cooper,  for  Appellants. 


No.    1,609.— WADSWOKTH,    Executrix,   Respondent,   v. 
SINGEE  MANUFACTURIXG  CO.,  Appellant. 

Appeal  from  District  Court,  Silver  Boiv  County. 

Motion  to  dismiss  appeal  submitted  October  17,  1900.  De- 
nied October  18,  1900.  Motion  to  vacate  and  set  aside  the 
order  heretofore  made  herein  denying  the  motion  to  dismiss 
and  for  a  rehearing  of  the  motion,  submitted  December  18, 
1900.  Granted  December  24,  1900.  Motion  to  dismiss  the 
appeal  submitted  January  11,  1901.  Decided  January  11, 
1901. 

Per  Curiam. — Dismissed  upon  the  ground  that  the  appel- 
lant has  been  guilty  of  negligence  in  failing  to  file  the  transcript 
within  the  time  prescribed  by  the  rules  of  this  court  (Mr. 
Justice  Pigott  dissenting)  ;  the  charge  made  by  the  respondent 
that  the  appellant  practiced  imposition  upon  the  court  at  the 
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time  of  the  hearing  of  the  oiriginal  motion  is  not  sustained  by 
the  proof. 

Mr.  L,  J.  Hamilton  and  Mr.  B.  8.  Thresher,  for  Appellant 
Messrs.  Sinclair  &  Dygert,  for  Respondent. 


Kg.  1,333. — LAKE,  Appellant^  v.  LAKE,  Respondent. 

Appeal  from  District  Court,  Silver  Bow  County. 

Motion  to  dismiss  appeal.    Decided  January  18,  1901. 

Per  Curiam. — Upon  application  of  the  appellant  herein  this 
cause  is  dismissed  at  the  cost  of  appellant 

Mr.  M.  D.  Leehey,  for  Appellant 


No.    1,658.— WETZSTEIN,    Respondent,   v.    BOSTOX  & 
MONTANA  CONSOL.  C.  &  S.  MINING 

GO.,  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County. 

'    Motion  to  dismiss  appeal.    Decided  March  14,  1901. 

Per  Curiam. — Appellant's  motion  to  dismiss  this  appeal  is 
granted,  and  the  appeal  is  hereby  dismissed  at  the  cost  of  the 
appellant 

« 

Messrs.  Forbis  &  Evans,  for  Appellant  Messrs.  McHatton 
<0  Cotter  and  Mr.  James  M.  Denny,  for  Respondent. 
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No.  1,309.— HAGGIN^,  Appelulnt,  v.  LORENZE  et  al.. 

Respondents. 

Appeal  from  District  Court,  Deer  Lodge  County. 

Order  entered  March  14,  1901. 

Pee  Curiam.— ^It  is  ordered  that  the  request  for  an  order 
dismissing  the  appeal  be  not  considered,  for  the  reason  that  no 
proper  motion  in  that  behalf  has  been  filed  or  made,  and  for 
the  further  reason  that  the  request  is  not  signed  or  made  by 
counsel  of  record  herein. 

(Mb.  Chief  Justice  Brantly,  having  been  of  counsel,  does 
not  participate  in  the  forgoing  order. ) 

Motion  to  dismiss  appeal.    Decided  March  16,  1901. 

Pee  Curiam. — ^Appellant's  motion  to  dismiss  this  appeal 
is  granted,  and  the  appeal  is  hereby  dismissed  at  the  cost  of  the 
appellant 

(Mr.  Chief  Justice  Brantly,  having  been  of  counsel  in 
the  court  below,  does  not  participate  in  the  foregoing  order. ) 

Mr,  O.  B.  Winston  and  Mr,  W.  W,  Dixon,  for  Appellant. 


No.  1,667.— STATE  ex  rel.  ANACONDA  COPPER  MIN- 
ING CO.,  Relator,  v.  DISTRICT  COURT 
OF  THE  SECOND  JUDICIAL  DIS- 
TRICT ET  AL.,  Defendants. 

Original  application  for  writ  of  supervisory  control.     De- 
cided April  25,  1901. 
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Per  Curiam. — It  appearing  herein  from  the  answer  made 
by  Honorable  William  Clancy,  Judge  of  the  Second  Judicial 
District  Court,  to  the  order  to  show  cause,  heretofore  issued 
herein,  that  said  court  has  granted  to  the  relator  all  the  relief 
sought  by  its  application  to  this  court^  it  is  ordered  that  rela- 
tor's application  be  dismissed  at  its  own  cost 

(Mr.  Justice  Pigott  dissents  from  the  part  of  the  fore- 
going order  directing  the  cost  of  the  application  to  be  paid  by 
relator.) 

Mr.  W.  W.  Dixon,  Mr,  A.  /,  Shores  and  Mr.  C.  F.  Kelly,. 
for  Relator.    Messrs.  McHatton  &  Cotter,  for  Defendants. 


No.    1,671.— WETZSTEIN,   Respondent,  v.   BOSTOX  & 
MONTANA  CONSOL.  C.  &  S.  MINING 

CO.,  Appellant. 

Appeal  from  Distii/:t  Court,  Silver  Bow  Comity. 

Application  of  appellant  for  an  order  staying  the  injunction 
order  appealed  from  and  all  proceedings  thereunder  pending 
appeal,  and  motion  of  respondent  to  dismiss  the  petition  of  the 
appellant.    Decided  April  25,  1901. 

Per  Curiam. — It  is  ordered  that  the  motion  of  the  respond- 
ent be  and  the  same  is  hereby  granted  and  that  the  application 
of  the  appellant  be  and  is  hereby  dismissed,  upon  the  ground 
that  the  granting  of  the  relief  sought  by  the  petition  is  not  nec- 
essary or  proper  to  the  complete  exercise  of  the  appellate  juris- 
diction of  the  supreme  court. 

(Mr.  Chief  Justice  Brantly  dissents.) 

Messrs.  Forbis  &  Evans,  for  Appellant.  Messrs.  McHatton 
&  Cotter,  Messrs.  Toole  &  Bach,  Mr.  James  M.  Denny  and  Mr^ 
Robert  B.  Smith,  for  Respondent. 
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No.  1,338.— WHITE,  Appellant,  v.  KERN,  Eespondent. 

Appeal  from  District  Court,  Custer  County, 

Decided  May  16,  1901. 

Per  Curiam. — This  cause  having  been  set  for  hearing  this 
day,  and  no  briefs  having  been  filed  and  no  one  appearing  to 
present  the  matter  orally  to  the  court,  the  judgment  appealed 
from  is  aflBrmed. 

Mr.  C.  B.  Nolan,  for  Appellant. 


No.  1,629.— MONTANxV  ORE  PURCHASING  CO.  et  al.. 

Respondents,  v.  BOSTON  &  MONTANA  CONSOL. 

COPPER  &  SILVER  MINING  CO.,  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County, 

Application  by  appellant  for  a  writ  of  supersedeas.  Decided 
May  6,  1901. 

Per  Curiam. — Dismissed,  for  the  reason  that  the  application 
alleges  grounds  which,  if  they  entitle  the  appellant  to  any 
relief,  should  be  addressed  to  the  district  court  in  the  first  in- 
stance. 

Rehearing  denied.  May  18,  1901. 

Messrs.  Forbis  &  Evans,  Mr.  William  Scallon,  Mr,  Thos. 
Patterson  and  Mr.  Wm.  II,  DeWitt,  for  Appellant.  Messrs. 
McHatton  &  Cotter,  for  Respondents. 
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^-172  No.  1,201.— In  re  WILLIAM  NEWTOX. 


<'J7     183 


Original  proceeding  in  disbarment 

Order  of  disbarment  entered  January  11,  1898.    Motion  to 

vacate  disbarment  order,  filed  June  27,  1901,    Motion  denied. 
Per  Curiam. 


No.  1,691. — BOE,  Appellant,  v.  McDONALD  et  al., 

Kespondents. 

Appeal  from  District  Court,  Flathead  Coninty. 

Motion  to  dismiss  appeal.    Decided  July  15,  1901. 

Motion  granted.    Per  Curla^m. 

Messrs.  Foote  &  Pomeroy,  for  Respondents. 


No.  1,682.— STATE  ex  rel.  ANACONDA  COPPER  MIN- 
ING CO.  ET  AL.,  Relators,  v.  DISTRICT  COURT 
OF  THE  SECOND  JUDICIAL  DIS- 
TRICT ET  AL.,  Respondents. 

Original  application  for  a  writ  of  supervisory  control.    Writ 
granted  August  1,  1901  (see  opinion  ante,  page  504). 

On  August  3,1901,  the  court  made  an  addition  to  the  order 
made  herein  on  August  1,  1901,  as  follows,  to-wit: 
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"The  said  writ  shall  be  served  by  the  marshal  of  this  court 
in  the  same  manner  as  a  summons  is  served  in  civil  cases^  and 
the  judge  of  the  district  court  shall  make  return  to  this  court 
within  ten  days  from  the  date  of  service  thereof  showing  his 
action  in  the  premises." 

On  August  5,  1901,  the  court  made  the  following  order 
herein : 

"The  writ  heretofore  ordered  issued  and  served  herein  shall 
be  in  the  following  form,  to-wit : 

In  the  Supreme  Court  of  the  State  of  Montana. 
The  State  of  Montana  ex  rel.  Anaconda  Copper  Mining  Com- 
pany, and  Washoe  Copper  Company, 

Relators, 

vs. 
The  Second  Judicial  District  Court  of  the  State  of  Montana, 
in  and  for  the  County  of  Silver  Bow,  and  Honorable  William 
Clancy,  the  Judge  thereof. 

Respondents. . . 

Writ  of  Supervisory  Control. 

The  State  of  Montana  to  the  Second  Judicial  District  Court, 
and  to  the  Honorable  William  Clancy,  the  Judge  thereof, 

Oreeting: 

Whereas^  it  has  been  made  to  appear  to  us,  upon  a  full  con- 
sideration of  the  matters  involved  in  the  application  of  the 
above-named  relators  to  this  court  for  a  writ  of  supervisory 
control,  that  on  the  20th  day  of  May,  A.  D.  1901,  you,  the  said 
William  Clancy,  in  that  certain  cause,  numbered  8,315,  enti- 
tled ^Burdette  O'Connor  versiis  Anaconda  Copper  Mining  Com- 
pany, and  Washoe  Copper  Company,'  then  pending  before  the 
said  court,  issued  an  order  for  survey,  directing  the  above-named 
relators  to  permit  an  inspection,  examination  and  survey  of 
all  and  of  each  and  every  of  the  shafts,  cross-cuts,  levels,  stopes, 
winzes  and  underground  workings  in  the  Anaconda  lode  min- 
ing claim,  United  States  Lot  Xumber  92,  the  St.  Lawrence  lode 
mining  claim.  United  States  Lot  ^Number  64,  the  Never  Sweat 
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lode  mining  claim,  United  States  Lot  Number  51,  the  Rob  Roy 
lode  mining  claim,  United  States  Lot  Number  147,  the  Grant 
lode  mining  claim,  United  States  Lot  Number  119,  the  Grant 
Extension,  United  States  Lot  Number  146,  the  Parrot  lode 
mining  claim,  United  States  Lot  Number  456,  and  the  Cuerpo 
Bazzo  lode  mining  claim.  United  States  Lot  Number  198,  in 
Summit  Valley  Mining  District,  Silver  Bow  County,  State  of 
Montana ;  and  also  all  the  shafts,  cross-cuts,  drifts,  levels,  stopea, 
winzes  and  imderground  workings  upon  and  within  thai  cer- 
tain placer  claim  commonly  known  and  designated  as  the  'L^- 
gat  &  Foster'  placer  mining  claim,  situated  in  the  aforesaid 
mining  district;  also  an  examination,  inspection  and  survey 
of  all  the  veins  and  ores  exposed  in  the  said  shafts  and  under- 
ground workings,  giving  to  plaintiff  in  said  suit  the  right  to 
so  survey  and  inspect  all  of  the  above-named  mining  claims 
and  workings  for  a  period  of  forty  days,  by  certain  persons 
designated  by  him ;  and  further  commanding  the  above-named 
relators  to  furnish  to  the  persons  so  designated  by  plaintiff, 
all  means  of  ingress  to  and  egress  from  said  premises ;  and, 

Whereas,  it  has  been  made  to  appear  to  us  that  the  above 
order  of  inspection  and  survey,  made  as  aforesaid,  was  issued 
under  a  mistake  of  law  and  will,  unless  vacated  and  set  aside, 
work  gross  and  irreparable  wrong  and  injustice  to  the  relators, 
there  being  no  remedy  save  by  means  of  a  writ  of  supervisory 
control. 

Now,  THEREFORE,  the  caso  being  exigent^  we  do  command 
you  that  immediately  upon  the  receipt  of  this  writ,  you  do 
annul,  vacate  and  set  aside  the  said  order  of  inspection  and 
surs'^ey,  so  granted  as  aforesaid  on  the  said  20th  day  of  May, 
A.  D.  1901 ;  and  of  this  writ  and  what  you  have  done  there- 
under make  due  return  within  ten  days  after  the  service  thereof. 

Witness,  Honorable  Theodore  Brantly,  Chief  Justice  of  the 
Supreme  Court  of  the  State  of  Montana,  and  the  Seal  of  the 
Court,  this  5th  day  of  August,  A.  D.  1901. 

Henry  G.  Rickerts, 
[Seal]  Clerk." 


APPENDIX 


IN  MEMORIAM 


STEPHEN  DE  WOLFE. <^ 


In  the  Supreme  Court  of  the  State  of  Montana,  Twenty-fifth 
day  of  October  Term,  Thursday,  October  31,  1901, 

[Order  of  Court.] 

This  day  the  death  of  Stephen  DeWolfe,  Esquire,  is  sug- 
gested to  the  court  by  Harry  D.  Moore,  Esquire,  and  the  court 
thereupon  appointed  a  committee  consisting  of  N.  W.  McCon- 
nell,  Esquire,  T.  C.  Bach,  Esquire,  and  Henry  'N,  Blake, 
Esquire,  to  prepare  resolutions  and  report  them  to  the  court 
on  Monday,  K'ovember  4,  1901,  at  10  a.  m. 

• 

Twenty-seventh  day  of  October  Term,  Monday,  November  4^ 
1901. 

[Copy  of  Kecord.] 

The  committee  heretofore  appointed  to  draft  resolutions  on 
the  death  of  Stephen  De  Wolfe,  this  day  report  as  follows : 

May  It  please  the  Court:— Your  committee  of  the  bar,  appointed  by  an 
order  entered  in  the  records  of  the  court  to  recommend  appropriate  action 
resrardlngr  the  death  of  Stephen  DeWolfe,  late  an  associate  Justice  of  the 
supreme  court  of  the  territory  of  Montana,  who  departed  this  life  on  the 
twenty-seventh  day  of  October,  1901,  at  Denver,  state  of  Colorado,  respect- 
fully submit  the  followiner  report  for  your  consideration,  and  move  that  the 
same  be  adopted  and  spread  upon  the  records: 

Stephen  DeWolfe  was  born  in  March,  1833,  in  Hawkins  county,  state  of 
Tennessee.  He  received  a  liberal  education  and  was  grraduated  a**,  the  Leb- 
anon law  school,  of  Cumberland  university,  in  1857.  He  became  a  citizen  of 
Salt  Lake  City,  Utah,  in  1859,  and  as  an  editor  of  The  Valley  Tan  displayed 
rare  courage  in  refusinj^  to  comply  with  the  demands  of  the  aggressive 
and  despotic  leaders  of  the  Mormon  church.  In  1867  he  acted  ets  the  United 
States  attorney  for  Utab,  and  continued  in  the  practice  of  bin  profession 
in  that  territory  until  1879,  when  he  opened  his  office  in  the  city  of  Butte. 
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He  was  elected  a  member  of  the  house  of  representatives  of  the  Twelfth 
legislative  assembly  of  Montana,  and  also  of  the  council  of  the  Fourteenth 
legislative  assembly.  In  answer  to  the  petitions  of  the  residents  of  the 
Second  Judicial  district,  regardless  of  partisan  bias,  he  was  appointed  by 
President  Cleveland  an  associate  Justice  of  the  supreme  court  of  the  terri* 
tory,  and  entered  upon  the  discharge  of  his  duties  on  the  twenty.elghth  day 
of  January,  1888,  and  remained  upon  the  bench  until  the  admission  of  Mon- 
tana into  the  Union  upon  the  eighth  day  of  November,  1889. 

In  1886  he  was  appointed  city  attorney  of  Butte,  and  served  during  the 
term  of  two  years. 

Therefore,  be  it  resolved.  That  we  cherish  with  profound  esteem  the 
memory  of  Stephen  De Wolfe,  as  a  brother  learned  in  our  profCEsion  and 
possessing  the  gift  of  eioquence  in  expounding  the  principles  ot  the  law; 
as  a  citizen  who  was  patriotic  and  highminded,  and  evinced  upon  every 
occasion  a  deep  interest  in  the  welfare  of  the  community;  as  a  servant  of 
the  people,  who  performed  with  fidelity  and  integrity  all  responsible  tasks 
that  were  imposed  upon  him;  and  a<*  a  man,  who  labored  diligently  and 
faithfully  for  a  score  of  years  in  buildmg  and  guarding  this  commonwealth. 

Resolved,  That  Stephen  DeWolfe.  throughout  his  career  as  arx  officer  in 
the  temple  of  justice  was  a  model  oi  courtesy  upon  the  bench  in  his  treat- 
ment of  attorneys  and  all  who  were  brought  in  contact  with  him;  be  was 
patient  and  impartial  in  the  trial  of  causes  pending  in  his  tribunal;  he  was 
painstaking  in  his  effort?  to  weigh  the  evidence  and  apply  sound  rules  for 
detecting  error  and  establishing  truth;  and  in  his  opinions  pronounced  in 
this  hall  he  was  inspired  by  the  desire  to  redress  wrongs  and  protect  rights, 
and  deal  Justly  with  all  and  Injure  none. 

Resolved.  That  we  tender  our  sympathy  to  Miss  Liouise  DeWolfe,  the 
sister  of  the  deceased,  who  by  this  severe  aiiliction  has  lost  an  affectionate 
brother,  whose  chief  delight  was  to  make  her  home  a  scene  of  perpetual 
happiness. 

Resolved,  That  the  clerk  of  this  court  be  directed  to  transmit  a  copy  of 
these  resolutions  to  Miss  Louise  DeWolfe. 

N.  W.  MctONNELL, 

HENRY  N    BLAKE. 

THOMAS  C.   BACH, 

Committee. 

Whereupon,  Mr.  Chief  Justice  Brantly^  speaking  for  the 
court,  said: 

We  heartily  concur  in  the  expressions  set  forth  In  the  resolutions  and 
adopt  the  recommendations  therein  contained.  The  derk  is  directed  to  siiread 
them  on  the  records  of  this  court  as  recommended  by  the  committee,  and  it 
is  ordered  that  they  be  printed  in  Volume  XXV  of  the  opinions  of  this 
court.  It  is  further  ordered  that  the  court  do  now  adjourn  until  10  o'clock 
tomorrow  morning  as  a  mark  of  respect  to  the  memory  of  Stephen  De- 
Wolfe. 
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APPEAL. 

See  Rules  of  Supbbms  Coubt. 
Pleading — Demurrer. 

1.  Defendant  rightly  demurred  on  the  ground  that  two  causes  of  action 
had  been  improperly  united  in  the  complaint ;  the  court,  at  the  instance  of 
the  plaintiff,  without  objection  by  the  defendant,  dismissed  the '  complaint 
as  to  the  second  cause  of  action,  and  at  the  same  time  overruled  the  de- 
murrer, and  no  costs  were  taxed  to  defendant.  Held,  that  the  overruling 
of  the  demurrer,  when  considered  with  the  dismissal,  did  not  affect  any 
substantial  right  of  the  defendant,  and  hence,  under  Section  778  of  the 
Code  of  Civil  Procedure,  the  judgment  would  not  be  reversed. — Caplice 
Commercial  Co.  v.  Casaidy,  81. 

Injunction  Pendente  Lite. 

2.  Before  final  decision  on  appeal  from  a  decree  finding  plaintiff  was  not 
the  owner  of  any  interest  in  certain  mining  property.  It  was  not  an  abuse 
of  discretion  for  the  trial  court  to  refuse  to  grant  said  plaintiff  an  injunc- 
tion pendente  lite  against  the  original  defendant's  successor  in  interest  in 
a  subsequent  action,  in  the  same  court,  wherein  plaintiff's  claim  of  title 
was  identical  with  that  of  the  original  suit. — Wetzatein  v.  Boston  d  Mon- 
tana C.  C.  d  6.  Mining  Co.,  85. 

Record  on  Appeal 

3.  Where  a  record  on  appeal  contains  much  matter  impertinent  and  imma- 
terial, the  party  offending  in  this  particular  will  be  subject  to  the  payment 
of  costs. — Heime  v.   Kleinachmidt,  89. 

Reversal — Directing  Judgment  on  Remand. 

4.  Where  the  trial  court  erred  in  denying  a  motion  to  direct  a  verdict  for 
defendant,  the  court  on  appeal  could  not  direct  judgment  for  the  defendant, 
since  they  could  not  know  what  exceptions,  if  any,  were  taken  by  the 
respondent  to  the  trial  court's  rulings  on  the  evidence  offered. — Nolan  v. 
Montana  Central  Ry.  Co.,  107. 

Exceptions. 

5.  The  only  exceptions  properly  included  in  a  transcript  on  appeal  are  those 
of  appellant. — Nolan  v.  Montana  Central  Ry.  Co.,  107. 

Temporary  Restraining  Order. 

5.  Code  of  Civil  Procedure,  Section  1722,  as  amended  February  28,  1890, 
provides  that  an  appeal  may  be  taken  from  an  order  gi anting  or  dissolving 
an  injunction  or  refusing  to  grant  or  dissolve  an  injunction.  Held,  that 
the  Supreme  Court  has  no  jurisdiction  to  grant  an  order  of  auperaedeaa 
to  stay  a  temporary  restraining  order  pending  the  hearing  of  an  order  to 
show  cause  why  an  injunction  should  not  be  issued,  as  there  is  no  appeal 
from  a  temporary  restraining  order.  (Mr.  Justice  Pioott  dissenting.) — 
Wetzatein  v.  Boaton  d  Montana  C.  C.  d  8.  Mining  Co.,  135. 
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stare  DccisU. 

6.  In  matters  of  practice  the  rule  of  stare  decisis  does  not  control,  as  it 
is  proper  to  establish  a  correct  and  legal  practice,  if  error  has  been  com- 
mitted in  a  former  opinion  of  the  court,  provided  it  is  apparent  that  no 
substantial  injury  will  be  suffered  by  litiganta  by  reason  of  reliance  npon 
the  precedent. — Wetzstein  t.  Boston  d  Montana  O.  C.  d  8.  Mining  Co.,  135. 

Injunction  Pendente  Lite — Mining  Claims — Extralateral  Rights. 

7.  Where  the  owner  of  a  mining  claim  sought  to  restrain  the  owner  of  a 
neighboring  claim  from  removing  ore  from  beneath  the  surface  of  plain- 
titff's  claim,  and  the  issue  was  as  to  the  course  of  defendant's  vein  acroes 
his  claim,  and  the  evidence  was  conflicting,  held,  that  the  granting  by  the 
lower  court,  after  a  hearing,  of  an  injunction  pendente  lite — being  so 
largely  a  matter  of  discretion,  would  be  sustained  upon  appeal,  there  being 
substantial  evidence  tending  directly  to  support  plaintiff's  contention  as 
to  the  strike  of  the  vein. — Parrot  Silver  d  Copper  Co.  v.  Heinee^  130. 

Preliminary  Injunction. 

8.  The  granting  of  a  preliminary  injunction  will  be  sustained  upon  appeal 
where  there  has  been  a  reasonable  showing  made  in  support  of  the  appli- 
cation in  the  court  below. — Parrot  Silver  d  Copper  Co.  v.  Heinee,  139. 

New  Trial — Appeal — Transcript. 

0.  Where,  on  appeal  from  an  order  granting  a  new  trial,  there  was  inserted 
in  the  transcript  a  copy  of  the  notice  of  intention  to  move  for  a  new  trial, 
the  notice  not  being  made  a  part  of  any  bill  of  exceptions  or  statement  ot 
the  case  on  motion  for  a  new  trial,  nor  a  constituent  part  of  the  judgment 
roll,  as  defined  in  Code  of  Civil  Procedure,  Sec.  1196,  or  in  the  absence  ot 
a  bill  of  exceptions  or  statement  on  motion  for  a  new  trial  containing  it. 
one  of  the  papers  required  by  Sections  1176,  1738,  to  be  furnished  to  the 
appellate  court,  it  will  be  stricken  from  the  transcript. — Carr,  Ryder  Js 
Adams  Co.  v.  Closser,  149. 

Jurisdiction — Dismissal. 

10.  Under  Code  of  Civil  Procedure,  Sec.  1723,  Subd.  2,  which  provides 
that  an  appeal  may  be  taken  to  the  supreme  court  within  90  days  after  the 
entry  of  a  judgment  of  a  district  court  on  appeal  from  an  inferior  court, 
an  appeal  from  a  judgment  of  a  district  court  rendered  on  an  appeal  from 
a  justice's  court,  if  not  taken  within  90  days  after  its  entry,  will  be  dis- 
missed for  want  of  jurisdiction. — Morris  v.  MoLaugMin,  151. 

Waiver  of  Errors. 

11.  Where  errors  specified  were  not  argued  or  referred  to  in  the  brief  on 
appeal,  they  are  waived. — Moloney  v.  King,  188. 

Injunction — Appeal — Review. 

12.  Unless  it  clearly  appears  from  a  consideration  of  all  the  evidence  that 
the  court  a  quo  abused  its  discretion  in  granting  an  injunction  ad  litem 
its  order  must,  on  appeal,  be  affirmed. — Maloney  v.  King,  188. 

Directed   Verdict — Evidence — Review. 

13.  The  truth  of  plaintiff's  evidence  is  to  be  assumed,  avid  it  is  to  be  re- 
garded in  the  most  favorable  light  on  a  motion  to  direct  a  verdict  for 
defendant. — Freeman  v.  Sand  Coulee  Coal  Co.,  194. 

Rules  of  District  Courts. 

14.  Reasonable  rules  of  the  district  courts,  when  made  and  published,  are 
part  of  the  law  of  the  land  so  far  as  procedure  in  such  courts  is  concerned^ 
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and  BO  far  as  the  supreme  court  is  concerned  In  passing  upon  the  action 
of  such  courts  in  relation  thereto. — State  ew  rel.  Kinff  v.  District  Court, 
202. 

Record — Evidence — Stenographer's    Certificate — Stipulation    of   Counsel. 

15.  Under  the  provisions  of  the  Code  of  Civil  Procedure  of  1895,  neither 
the  certificate  of  the  court  stenographer  nor  the  stipulation  of  counsel  can 
perform  the  ofllce  of  the  certificate  of  the  judge  to  preserve  and  authenti- 
cate the  evidence  for  the  purposes  of  an  appeal. — Conklin  v.  (fullen,  214. 

Record — Evidence — Authentication. 

16.  Under  Code  of  Civil  Procedure,  Sees.  1736,  1196,  the  evidence  heard 
at  the  trial  Is  no  part  of  the  Judgment  roll  so  as  to  be  included  in  'the 
record  on  appeal,  unless  Incorporated  In  a  bill  of  exceptions  or  statement 
settled  by  the  Judge  or  referee  before  whom  the  trial  takes  place,  hence  a 
copy  of  the  stenographer's  report  of  evidence,  not  Included  In  any  bill  of 
exceptions  or  statement  settled  by  the  Judge,  Identified  merely  by  the  ste- 
nographer's certificate,  and  accompanied  by  a  stipulation  of  counsel  that 
such  statement  contains  all  the  evidence,  but  without  waiver  of  any  right 
to  object  to  the  evidence  as  not  being  a  part  of  the  record,  must  be  stricken 
from  the  record  on  motion,  as  it  could  only  be  made  a  part  of  the  record 
under  Code  of  Civil  Procedure,  Sees.  1150-1158,  relating  to  the  making  of 
bills  of  exceptions,  or  under  Sees.  1110-1176,  providing  the  method  for 
obtaining  a  new  trial. — Conklin  v.  Cullenj  214. 

Specification  of  Errors — Review. 

17.  Where,  on  appeal,  the  plaintiff  contended  that  the  evidence  did  not 
support  the  finding  ns  to  a  sum  due  defendant,  and  the  objection  in  the 
record  was  made  as  to  a  certain  finding,  which  disclosed  that  the  Jury  in 
that  finding  did  not  undertake  in  any  way  to  determine  the  amount  due 
defendant,  the  appellate  court  could  not  review  the  matter. — Murray  t. 
Haldorn,  218. 

Weight  of  Evidence — Credibility  of  Witnesses — Review. 

18.  With  questions  of  the  mere  weight  of  evidence  In  substantial  conflict 
and  the  comparative  credibility  of  witnesses  the  supreme  court,  as  an  appel- 
late tribunal,  has  nothing  to  do. — Chicago  Title  d  Trust  Co.  v.  O'Marr, 
242. 

Temporary  Restraining  Order. 

10.  Code  of  Civil  Procedure,  Sec.  1722,  as  amended  February  28,  1899, 
providing  that  an  appeal  may  be  taken  from  an  order  granting  or  dissolving 
an  injunction,  or  refusing  to  grant  or  dissolve  an  Injunction,  does  not 
authorize  an  appeal  from  a  temporary  restraining  order  pending  the  hear- 
ing of  an  order  to  show  cause  why  an  Injunction  pendente  lite  should  not 
be  Issued. — Moloney  v.  Kiny,  256. 

Bill  of  Exceptions — Amendments. 

20.  Where  proposed  amendments  of  a  bill  of  exceptions,  which  were  al- 
lowed, were  not  Incorporated  In  the  bill,  but  only  appeared  In  the  tran- 
script, they  cannot  be  considered  on  appeal,  since  they  are  not  part  of  the 
record. — Yellowstone  Nat'l  Bank  of  Billings  v.  Oagnon,  268. 

Bill  of  Exceptions — Amendments. 

21.  Where  proposed  amendments  to  a  bill  of  exceptions,  which  were  al- 
lowed by  the  court,  were  not  incorporated  therein,  such  bill  of  exceptions 
will  be  disregarded  on  appeal,  since  the  proposed  bill  and  amendments  were 
both  necessary  to  constitute  a  bill  of  exceptions. — Yclloicstone  Nat'l  Bank 
of  Billings  v.  Oagnon,  268. 
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Pleadings — Law  of  the  Case. 

22.  Where,  on  a  prior  appeal,  defendant's  answer  was  held  to  state  a  de- 
fense, plaintiff  cannot  subsequently  raise  the  question  that  it  does  not. — 
Tellowatone  NaVl  Bank  of  Billinffs  v.  Oagnonj  268. 

Findings — Implied  Findings — Exceptions — Reriew. 

23.  In  the  absence  of  a  compliance  with  the  requirements  of  Sees.  1114, 
1115  of  «the  Code  of  Civil  Procedure,  a  judgment  will  not  be  reversed  on 
appeal  though  the  express  findings  do  not  support  it,  since  in  such  case  the 
presumption  obtains  that  the  court  impliedly  found  for  the  prevailing  party 
upon  the  issues  of  fact  not  covered  by  the  express  findings. — Tellowatone 
JS'at'l  Bank  of  Billings  v.  Oagnon,  268. 

Evidence — Review. 

24.  Where  there  is  no  bill  of  exceptions  (or  new  trial  statement)  on  ap- 
peal, the  evidence  cannot  be  examined  to  ascertain  whether  It  tended  to 
prove  the  facts  found  or  warranted  the  court's  decision. — Yellowstone  Nat'l 
Bank  of  Billings  v.  Oagnon,  268. 

Reversal — Remand. 

25.  Upon  the  reversal  of  a  judgment  the  supreme  court  will  remand  the 
cause  for  a  new  trial. — ST^erman  v.  Nason,  283. 

Exceptions. 

26.  The  only  exceptions  which  may  be  considered  on  appeal  are  those  pre- 
served by  the  appellant. — Sherman  v.  Nason,  283. 

Limiting  the  Rights  of  Cross-Examination. 

27.  Errors  of  the  trial  coiy*t  in  limiting  the  rights  of  cross-examination 
are  cured  by  the  subsequent  admission  of  the  evidence  thus  sought  to  be 
brought  out. — Kipp  v.  8Uverma>n/  296. 

Record  on  Appeal — Exhibits — Printed  Matter. 

28.  Under  Supreme  Court  Rule  VIII,  Sec.  1,  providing  that  any  printed 
matter  introduced  In  evidence  in  the  trial  court  may  be  made  a  part  of 
the  record  on  appeal  by  being  authenticated  by  a  certificate  of  the  trial 
judge,  printed  matter  so  introduced  in  evidence  will  not  be  considered  on 
appeal  unless  certified   to  by  the  trial  court. — Stevens  v.  Ravalli  County, 

'  306. 

Record  on   Appeal — Printed  Exhibits — F^vldence — Review. 

29.  Where  certain  printed  exhibits,  material  to  the  determination  of  a 
cause,  are  not  in  the  record  on  appeal,  the  findings  of  fact  of  the  trial 
court  will  not  be  reviewed,  since  all  the  evidence  is  not  before  the  court — 
Stevens  v.  Ravalli  County,  306. 

Pleading — Waiver. 

30.  An  objection  to  a  replication  denying  the  "material"  allegations  of  the 
answer,  not  taken  in  the  trial  court,  is  waived  on  appeal. — Burke  v.  Inter- 
State  S.  d  L.  Association,  315. 

Record  on  Appeal — Amendments  to  Pleadings — Review. 

31.  Where  the  record  on  appeal  does  not  show  what  amendment,  if  any, 
was. made  to  the  complaint,  error  in  allowing  it  will  not  be  considered. — 
Anderson  v.  Cook,  330. 

Findings — Confiict  of  Evidence — Review. 

32.  Where  the  evidence  Is  conflicting,  the  findings  of  the  trial  court  will 
not  be  disturbed  on  appeal. — Anderson  v.  Cook,  330. 
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ABsignments  of  Error — Briefs — Waiver. 

33.  Where  assignments  of  error  are  not  mentioned  in  ttie  brief  of  appel- 
lant, they  will  be  considered  as  waived. — Anderson  v.  Cook^  330. 

Failure  to  File  Brief — Affirmance. 

34.  Where  no  brief  is  filed  and  submitted  to  the  appellate  court,  nor  any 
oral  argument  made  pointing  out  any  of  the  matters  on  which  appellants 
rely  for  relief,  the  judgment  will  be  affirmed. — MendenTiall  v.  Lyon,  348. 

Demurrer. 

35.  If  the  act  of  the  trial  court  in  sustaining  a  demurrer  was  right,  such 
act  must,  on  appeal,  be  sustained,  notwithstanding  the  trial  court  may  have, 
in  sustaining  the  demurrer,  done  so  for  a  wrong  reason. — Butte  Hardware 
Co.  V.   Frank,  344. 

Substantial  Defect  in  Complaint — Affirmance. 

36.  A  Judgment  may  be  affirmed  for  a  substantial  defect  in  the  complaint, 
although  counsel  in  their  briefs  and  arguments  are  silent  as  to  such  de- 
fect (Mb.  Justice  Pigott  dissenting). — Butte  Hardicare  Co.  v.  Frank,  344. 

Appealable  Order. 

37.  Under  Code  of  Civil  Procedure,  Sec.  1722,  Subd.  2,  providing  that 
appeals  may  be  taken  to  the  supreme  court  from  any  special  order  made 
after  final  Judgment,  an  order  striking  out  the  statement  on  motion  for  a 
new  trial  is  appealable. — Beach  v.  Spokane  R.  d  W.  Co.,  367. 

New  Trial  Statement — Service — Presumption. 

38.  Where  a  statement  on  motion  for  a  new  trial  has  been  allowed  and 
settled  by  the  trial  court,  the  appellate  court  will  presume,  in  the  absence 
of  evidence  to  the  contrary,  that  it  was  duly  served  on  the  adverse  party ; 
but  this  presumption  does  not  obtain  where  the  statement  or  bill  upon  its 
face  shows  that  the  service  was  made  too  late,  and  that  seasonable  objec- 
tion to  it  was  interposed  upon  that  ground. — Beach  v.  Spokane  R.  d  W. 
Co.,   367. 

New  Trial  Statement — Striking  Out. 

oj.  A  statement  on  motion  for  a  new  trial  which  has  been  settled,  certified 
and  filed  cannot  be  stricken  from  the  record  or  files  on  the  ground  that  the 
draft  of  the  statement  was  not  served  in  time. — Beach  v.  Spokane  R. 
d   W.   Co.,  367. 

Judgment  Roll — Bill  of  Exceptions. 

40.  Where  plaintiff's  bill  of  exceptions  was  made  up* entirely  of  matters 
occurring  after  the  entry  of  final  Judgment,  it  was  no  part  of  the  Judgment 
roll,  and  hence  would  not  be  considered  on  defendant's  appeal  from  an 
order  denying  a  new  trial. — Beach  v.  Spokane  R.  d  W.  Co.,  367. 

New  Trial  Statement — Settlement — Objections. 

41.  Objections  to  the  settlement  of  a  statement  on  motion  for  a  new  trial 
must  be  incorporated  in  the  statement,  to  form  part  of  the  record  on 
appeal  from  the  order  denying  a  new  trial. — Beach  v.  Spokane  R.  d  W. 
Co.,  367. 

New  Trial  Statement — Striking  Out. 

42.  Where  a  statement  on  motion  for  a  new  trial  was  erroneously  stricken 
from  the  record  by  the  trial  court,  such  proceeding  would  vitiate  the  order 
denying  a  new  trial,  since  the  motion  therefor  rested  on  the  statement. — 
Beach  v.  Spokane  R.  d  W.  Co.,  367. 
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New  Trial — Affidavits — Record  on  Appeal. 

43.  Where  application  for  a  new  trial  is  made  upon  affidavits,  objections 
to  the  untimely  service  of  the  affidavits  must  be  incorporated  into  the  bill 
of  exceptions ;  but  under  Code  of  Civil  Procedure,  Sections  1176,  1738  and 
1739,  the  affidavits  need  not  be  presented  by  a  bill  of  exceptions  if  the 
attorneys  certify  to  the  copies  furnished  on  appeal  to  the  supreme  court. — 
Beach  V.  Spokane  R.  d  W.  Co.,  367. 

Findings — Review. 

44.  Where  allegations  touching  laches,  the  statute  of  limitations,  and 
estoppel  were  denied  by  the  replication,  but  the  evidence  was  not  preserved 
in  the  record,  the  trial  court's  findings  on  these  questions  will  not  be  dis- 
turbed on  appeal. — Beach  v.  Spokane  R.  d  W.  Vo.,  379. 

Contradictory   Instructions — New   Trial. 

45.  Where  instructions  are  upon  a  material  point,  and  are  in  conflict,  a 
new  trial  will  be  granted,  unless  it  also  appears  that  the  appellant  has 
suffered  no  prejudice. — Robinson  v.  Mills,  391. 

Contradictory   Instructions — New  Trial. 

4C.  Where  conflicting  instructions  are  upon  an  Immaterial  point,  and  it  Is 
not  reasonably  apparent  that  the  jury  have  been  misled,  a  new  trial  will 
not  be  granted. — Robinson  v.  Mills,  391. 

« 

Contradictory  instructions — Receiver's  Liability. 

47.  Where  a  receiver  is  appointed  for  a  water  company  which  has  negli- 
gently failed  to  properly  fill  an  excavation  made  in  the  street,  and  suit  is 
brought  against  the  receiver  for  an  injury  resulting  therefrom,  after  his 
appointment,  error  in  contradictory  instructions,  some  of  which  state  his 
liability  as  dependent  on  notice  and  others  as  being  absolute,  does  not 
authorize  the  reversal  of  a  judgment  for  plaintiff,  since  the  liability  is  nor 
dependent  on  notice,  and  it  is  immaterial  whether  the  question  of  notice 
was  considered  by  the  Jury. — Robinson  v.  Mills,  39L 

Instructions — Appeal  — Review. 

48.  Where  in  an  instruction  the  court  inadvertently  uses  expressions  which 
assume  the  existence  of  a  fact  in  issue,  but,  taking  the  whole  charge  to- 
gether, it  does  not  appear  that  the  appellant  has  suffered  prejudice  thereby. 
such  instruction  will  not  work  a  reversal  of  the  judgment. — Leonard  v. 
City  of  Butte,  410. 

Injunction  Pendente  Lite. 

49.  Where,  on  an  application  for  an  injunction  pendente  lite  to  restrain 
defendants  from  obstructing  a  private  road  which  plaintiff  claims  by  pre- 
scription, the  evidence  is  conflicting,  the  finding  of  the  trial  court  that 
such  right  has  not  been  acquired,  and  order  denying  an  injunction,  should 
be  affirmed.— J/ofif ana  Ore  Purchasing  Co.  v.  Butte  d  Boston  Consol.  Mining 
Co.,  427. 

Injunction — Rvideoce — Presumption. 

50.  Where,  on  an  application  for  an  Injunction  to  restrain  the  obstruction 
of  a  road,  the  trial  court  admitted  irrelevant  evidence,  its  order  should  not 
be  reversed  on  that  ground,  if  there  was  sufficient  competent  evidence  to 
sustain  its  findings,  since  it  will  be  presumed  that  its  decision  was  based 
on  such  competent  evidence. — Montana  Ore  Purchasing  Co.  v.  Butte  d  Bob- 
ion   Consol.  Mining  Co.,  427. 


Appeal.  585 

statement  on  Motion  for  New  Trial — Appeal  from  Judgment. 

51.  Code  of  Civil  Procedure.  Sec.  1736,  enacts  that  any  statement  used  on 
a  motion  for  new  trial  may  be  used  on  appeal  from  a  final  judgment, 
equally  as  upon  appeal  from  the  order  granting  or  refusing  a  new  trial. 
Held,  that  a  statement  on  a  motion  for  a  new  trial  cannot  render  the  ques- 
tion whether  or  not  the  evidence  was  of  sufficient  weight  to  sustain  the 
decision  of  the  court  or  the  verdict  of  the  Jury  reviewable  on  appeal  from 
the  Judgment,  since  such  question  could  only  be  reviewed  on  appeal  from 
an  order  granting  or  denying  a  motion  for  a  new  trial. — Withers  v.  Kemper 
€t  al.j  432. 

Statement  on  Motion  for  New  Trial — Appeal  from  Judgment — Review. 

52.  On  an  appeal  from  the  Judgment  the  supreme  court  cannot  consider 
any  questions  raised  in  a  statement  on  motion  for  a  new  trial  which  It 
could  not  consider  on  a  bill  of  exceptions  regularly  In  the  record  on  appeal 
from  such  judgment. — Withers  v.  Kemper  et  al.,  432. 

Bill  of  Exceptions — Presumption. 

53.  It  is  presumed  upon  appeal  from  a  Judgment  that  the  court  has  passed 
upon  all  the  points  raised  by  the  bill  of  exceptions. — Withers  v.  Kemper 
et  al.,  432. 

Errors  of  Law. 

54.  To  attack  a  judgment  as  not  supported  by  the  findings  is  to  raise,  a 
question  of  law. — Withers  v.  Kemper  et  al.,  432. 

Errors  of  Law. 

55.  To  attack  a  decision  on  the  ground  that  there  was  a  total  failure  of 
any  evidence  is  to  raise  a  point  of  law. — Withers  v.  Kemper  et  al.,  432. 

Damages — Verdict — Review. 

56.  In  a  proceeding  to  condemn  a  right  of  way,  the  verdict  assessing  the 
damages  will  not  be  set  aside,  the  evidence  being  conflicting,  and  there 
being  sufficient  to  support  the  verdict. — Helena  d  Livingston  S.  d  R.  Co.  v. 
Lynch,  497. 

Instructions — Omissions — Review. 

57.  Under  Code  of  Civil  Procedure,  Sec.  1080,  Subd.  7,  requiring  a  party 
desiring  special  instructions  to  reduce  them  to  writing,  and  to  request  the 
court  to  so  instruct,  alleged  errors  in  omitting  to  charge  on  certain  points 
will  not  be  considered  in  the  absence  of  such  a  request. — Helena  d  Living- 
ston 8.  d  R.  Co.  V.  Lynch,  497. 

Former  Appeal — Law  of  the  Case. 

58.  Where,  in  the  opinion  on  a  former  appeal,  the  court  said  that  they 
would  treat  only  those  points  which  appellant  had  taken  up  on  his  oral 
argument,  and  closed  with  the  remark  that  "we  have  considered  and  treated 
all  the  errors  assigned  which  we  consider  material,"  such  decision  should 
not  be  deemed  as  determining  any  questions  in  the  case  other  than  those 
discussed  In  the  opinion. — Sweeney  v.  Montana  Central  Ry.  Co.,  543. 

Refusal  of  Requested  Instruction — Review. 

59.  It  is  not  error  for  the  court  to  refuse  to  give  a  requested  instruction 
which  contains  a  statement  of  an  alleged  fact  which  it  is  within  the  prov- 
ince of  the  Jury  to  find  or  not,  according  as  they  may  or  may  not  believe 
the  witnesses  upon  the  point. — Sweeney  v.  Montana  Central  Ry.  Co.,  543. 
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Assigned  Errors — Briefs. 

60.  An  assigned  error  which  is  not  argued  In  the  briefs  will  not  be  con- 
sidered.— Sweeney  v.  Montana  Central  Ry.  Co.,  543. 

Failure  to  File  Transcript — Dismissal. 

61.  Where  appellant  has  been  guilty  of  negligence  in  falling  to  file  the 
transcript  within  the  time  prescribed  by  the  rules  of  the  supreme  court,  the 
appeal  will  be  dismissed. — Wadaicorth  v.  Singer  Manufacturing  Co.,  567. 

Motion  to  Dismiss  Appeal. 

62.  Where  application  for  an  order  dismissing  an  appeal  is  not  signed  by 
counsel  of  record,  the  application  will  not  be  considered. — Hoggin  v. 
Lorenze,  569. 

Stay  Pending  Appeal. — Injunction. 

63.  Application  for  an  order  staying  the  injunction  order  appealed  frotn 
and  all  proceedings  thereunder  pending  the  appeal,  will  be  dismissed  where 
the  stay  is  not  necessary  or  proper  to  the  complete  exercise  of  the  appellate 
Jurisdiction  of  the  supreme  court. — Wetzstcin  t.  Boston  d  Montana  C.  C. 
d  8.  Mining  Co.,  570. 

Failure  to  File  Briefs. 

64.  Where  an  appeal  has  been  set  for  hearing  and  no  briefs  ha^e  beeo 
filed  and  no  one  appears  to  present  the  matter  orally  to  the  court,  iho  judg- 
ment appealed  from  will  be  affirmed. — White  v.  Kern,  571. 

ATTORNEY. 

Petition  for  the  Reinstatement  of  a  Disbarred  Attorney. 

The  mere  petition  of  attorneys  and  others  for  the  reinstatement  of  a  dis- 
barred attorney  will  not  be  considered,  such  attorney  not  being  before  the 
court  in  person  or  by  petition  by  him  subscribed,  asking  for  reinstatement* 
and  giving  his  reasons  therefor. — In  re  Wellcome,  131. 

ASSUMPSIT. 
See  Banks  and  Banking. 

BANKS  AND  BANKING. 

Special  Deposit — Action  for  Money  Had  and  Received — Promise  for  Benefit  of 
Third  Person — Enforcement — Voluntary  Trust — Executory  Contracts. 

Plaintiffs  agreed  to  sell  a  mine  to  M.,  and  the  deeds  were  placed  in  escrow 
in  the  defendant  bank  until  payment  of  $47,000  as  a  balance  of  the  pur- 
chase price.  M.  sold  the  mine  to  Scottish  purchasers,  and  the  seventh 
paragraph  of  the  contract  provided  that  £20,000  should  be  deposited  with 
the  defendant  bank  to  pay  plaintiffs  the  balance  of  the  purchase  price  In 
full,  and  other  charges  against  the  mine,  and  that  amount  and  a  copy  of 
the  contract  were  foi*warded  to  the  bank,  and  the  cashier's  attention  was 
called  to  the  seventh  paragraph.  Plaintiffs,  without  knowledge  of  such 
contract,  agreed  to  deliver  the  deeds  on  receipt  of  $22,000  in  cash  out  of 
the  first  payment  by  the  foreign  purchasers,  and  to  accept  M.'s  notea  for 
the  balance  until  the  second  payment.  Defendant,  without  informing 
plaintiffs  of  the  provisions  of  the  contract  between  M.  and  the  foreign  par- 
chasers,  paid  plaintiffs  $22,000.  The  foreign  purchasers  never  made  any- 
further  payments.  Held,  that  plaintiffs  were  not  entitled  to  recover  the 
balance  of  the  purchase  price  from  defendant  as  money  had  and  received 
to  and  for  the  use  of  the  plaintiffs. 
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Defendant's  acceptance  of  the  funds  did  not  constitute  an  Implied  promise 
to  the  foreign  purchasers  for  the  benefit  of  plaintiffs  that  the  defendant 
would  pay  the  plaintiffs  the  balance  of  the  purchase  price  in  full. 
The  deposit  did  not  create  a  voluntary  trust  in  favor  of  the  plaintiffs  as 
beneficiaries,  under  Civil  Code,  Sec.  2951,  defining  a  voluntary  trust  as  an 
obligation  arising  out  of  a  personal  confidence  reposed  in  and  voluntarily 
accepted  by  one  for  the  benefit  of  another,  and  Section  2956,  declaring  that 
a  volutary  trust  is  created  as  to  the  trustor  and  beneficiary  by  any  words 
or  acts  of  the  trustor  intending  with  reasonable  certainty  and  intention 
on  the  part  of  the  trustor  to  create  a  trust. 

Under  Civil  Code,  Sec.  2103,  providing  that  a  contract  made  expressly  for 
the  benefit  of  a  third  person  may  be  enforced  by  him  at  any  time  before 
the  parties  thereto  rescinded,  plaintiffs  were  not  entitled  to  enforce  th? 
contract  for  the  payment  of  the  balance  of  the  purchase  price  as  a  con- 
tract made  for  their  benefit,  since  section  2103  does  not  apply  to  executory 
contracts  without  consideration. — McDonald  v.  American  HaVl  Bank,  456. 

BILL  OP   EXCEPTIONS. 
Compelling  Judge  to  Settle  and  Sign. 

1.  Under  Code  of  Civil  Procedure,  Sec.  1158,  which  provides  that  a  Judge 
"may"  settle  and  sign  a  bill  of  exceptions  after  he  ceases  to  be  a  Judge, 
he  may  be  compelled  to  do  so. — Montana  Ore  Purchasing  Co.  v.  Lindsay^  24. 

Mandamus  to  Compel  Judge  to  Amend. 

2.  Mandamus  will  not  lie  upon  application  of  the  prevailing  party  to 
compel  a  Judge  to  amend, — by  incorporating  therein  particular  matters,  a 
bill  of  exceptions  tendered  by  the  defeated  party,  this  being  the  exercise 
of  a  Judicial,  and  not  a  ministerial  duty. — Montcma  Ore  Purchasing  Co.  v. 
Lindsay,  24. 

Settled  and  Certified — Presumption. 

3.  A  settled  and  certified  bill  of  exceptions  imports  verity ;  presumptively, 
the  Judge  included  therein  everything  that  it  should  contain. — Montana  Ore 
FurchaMng  Co.  v.  Lindsay,  24. 

Application  to  Compel  Judge  to  Amend. 

4.  It  is  essential  that  the  party,  making  application  to  compel  a  Judge 
to  amend  a  bill  of  exceptions,  allege  and  show,  not  only  that  the  matters 
set  out  in  his  proposed  amendment  are  material,  but  also  there  was  no 
evidence  or  proceeding,  other  than  that  contained  in  the  settled  bill  and  the 
proposed  amendment,  which  is  necessary  to  explain  the  exceptions. — Mon- 
tana Ore  Purchasing  Co.  v.  Lindsay,  24. 

Duty  of  Judge  in  Settling  Bill. 

5.  It  is  the  duty  of  a  Judge  in  settling  a  bill  of  exceptions  to  strike  out 
of  it  all  redundant  and  useless  matter,  and  to  make  it  truly  represent  the 
case,  notwithstanding  the  assent  of  the  parties  to  the  Incorporation  of  such 
redundant  and  useless  matter  or  of  any  inaccurate  statement. — Montana 
Ore  Purchasing  Co.  v.  Lindsay,  24. 

Amendments — Transcript — Appeal. 

6.  Where  proposed  amendments  of  a  bill  of  exceptions,  which  were  allowed, 
were  not  incorporated  in  the  bill,  but  only  appeared  in  the  transcript,  they 
cannot  be  considered  on  appeal,  since  they  are  not  part  of  the  record. — 
Yellotcstone  yat'l  Bank  of  Billings  v.  Gagnon,  268. 
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Amendments — Appeal — Review. 

7.  Where  proposed  amendments  to  a  bill  of  exceptions,  which  v^ere  al- 
lowed by  the  court,  were  not  Incorporated  therein,  such  bill  of  exceptions 
will  be  disregarded  on  appeal,  since  the  proposed  bill  and  amendments  were 
both  necessary  to  constitute  a  bill  of  exceptions. — Yellowstone  Nat'l  Bank 
of  Billinga  v.  Oagnon,  268. 

Certification  by  Judge. 

8.  The  trial  judge  should  not  certify  to  the  correctness  of  a  proposed  bill 
of  exceptions  and  amendments  thereof  until  after  both  have  been  engrossed. 
— Yellowstone  Nat'l  Bank  of  Billinga  v.  Gagnon,  268. 

Service — Presumption. 

9.  Where  a  statement  on  motion  for  a  new  trial  has  been  allowed  and 
settled  by  the  trial  court,  the  appellate  court  will  presume,  in  the  absence 
of  evidence  to  the  contrary,  that  it  was  duly  served  on  the  adverse  party; 
but  this  presumption  does  not  obtain  where  the  statement  or  bill  upon  its 
face  shows  that  the  service  was  made  too  late,  and  that  seasonable  Ob- 
jection to  it  was  Interposed  upon  that  ground. — Beach  v.  Spokane  B, 
d,  W.  Co.j  367. 

Judgment  Roll. 

10.  Where  plaintiff's  bill  of  exceptions  was  made  up  entirely  of  matten 
occurring  after  the  entry  of  final  judgment,  it  was  no  part  of  the  Judgment 
roll,  and  hence  would  not  be  considered  on  defendant's  appeal  from  an  order 
denying  a  new  trial. — Beach  v.  Spokane  B.  d  W.  Co.,  867. 

New  Trial — Afiidavlts  . 

11.  Where  application  for  a  new  trial  is  made  upon  affidavits,  the  affi- 
davits need  not  be  presented  by  a  bill  of  exceptions  if  the  attorneys  certify 
to  the  copies  furnished  on  appeal  to  the  supreme  court. — Beach  v.  SpokaM 
H.  d  W.  Co.,  367. 

Errors  of  Law. 

12.  A  bill  of  exceptions  can  raise  only  errors  of  the  court  in  its  rulings 
upon  noints  of  law. — Withers  v.  Kemper  et  al.,  432. 

BILL  OF  PARTICULARS. 

Refusal  to  Order — Discretion. 

Refusal  to  order  a  bill  of  particulars  to  be  furnished  is  not  error,  unless 
abuse  of  discretion  is  shown. — Beach  v.  Spokane  R.  &  W.  Co.,  379. 

BILLS  AND  NOTES. 

Evidence — Contemporaneous   Contracts. 

x.  A  note  sued  on  was  given  in  consideration  of  the  written  contracts 
of  the  payee,  made  a  few  days  before  the  date  of  the  note,  that  he  would, 
on  or  before  a  certain  day,  purchase  or  procure  a  purchaser  for  the  maker's 
Interests  in  certain  mines  at  a  stated  price,  and  that,  if  he  failed  so  to  do, 
the  maker  would  be  absolved  from  all  liability  to  convey  such  interests. 
Held,  that  tnese  contracts  were  admissible,  under  Civil  Code,  *8ec.  2207,  as 
relating  to  the  same  matters  as  the  note  in  suit  between  the  same  parties, 
and  as  part  of  substantially  one  transaction. — Talbott  v.  Heinze,  4. 

Time  as  Essence — Failure  of  Proof. 

2.  Where  a  note  was  given  in  consideration  of  the  payee's  written  promise 
to  pay  a  stated  amount  in  the  maker's  interests  in  certain  mines  before  S 
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stated  time,  Boch  time  being  expressly  declared  to  be  of  the  essence  of  the 
agreement,  or  that  otherwise  the  maker  would  be  released  from  all  liability 
to  convey  such  interests,  fallnre  to  show  that  the  interests  were  sold 
within  the  prescribed  time  and  for  the  stated  price,  or  a  waiver  of  such 
conditions  was  fatal  to  a  suit  on  the  note. — Talhott  v.  Heinze,  4. 

Evidence — Allegations  and  Proof  Must  Correspond. 

3.  Where  a  note  sued  on  was  payable  only  on  the  sale  of  the  maker's 
interests  in  certain  mines  according  to  the  terms  of  certain  contracts  made 
with  the  payee,  an  offer  to  prove  that,  after  a  sale  of  such  interests,  which 
did  not  occur  until  the  time  expressly  limited  by  the  contracts  had  expired, 
the  maker  had  acknowledged  the  note,  and  promised  to  pay  it,  was  an 
effort  to  prove  a  different  contract,  and  inadmissible. — Talbott  v.  Heinze,  4. 

Principal — Surety. 

4.  Obiter. — Where  two  persons  execute  a  note,  and  each  of  them  receives 
one-half  of  the  consideration,  they  are.  as  between  themselves,  principals 
for  half  the  debt  and  sureties  for  each  other  to  the  extent  of  the  other 
half. — Broicnlee  v.  Young,  38. 

BONA  FIDE  PURCHASER. 
See  MiNE.s  and  Mining,  45,  46,  47. 

BRIEFS. 
See  Rules  of  Supreme  Court. 
Assignments  of  Error — Waiver. 

1.  Where  assignments  of  error  are  not  mentioned  in  the  brief  of  appel- 
lant, they  will  be  considered  as  waived. — Anderson  v.  Cook,  330.  Sweeney 
V.  Montana  Central  Ry.  Co,,  543. 

Disrespectful  Brief. 

2.  A  brief  disrespectful  in  language  and  tone  to  the  supreme  court  will  not 
be  considered,  and  will  be  ordered  stricken  from  the  files  and  returned  to 
counsel  who  prepared  it. — Anderson  v.  Cook,  330. 

Failure  to  File  Brief — Affirmance. 

3.  Where  no  brief  is  filed  and  submitted  to  the  appellate  court,  nor  any  oral 
argument  made  pointing  out  any  of  the  matters  on  which  appellants  rely 
for  relief,  the  Judgment  will  be  affirmed. — MendenhaU  v.  Lyon,  343. 

BUILDING  AND  LOAN  ASSOCIATIONS. 
Borrower — Credit  for  Interest  and  Dues  Collected  on  Shares  of  Stock. 

1.  Where,  the  charter  of  a  building  and  loan  company  having  expired,  the 
directors,  as  trustees  in  winding  up  its  affairs,  collected  from  a  borrower 
interest  and  dues  on  shares  of  stock,  on  foreclosure  of  his  mortgage  the 
sums  so  collected  should  be  credited  on  the  mortgage  debt. — Farrell  v. 
Evans  et  al.,  444. 

Borrower — Credit   for   Bonus. 

2.  Plaintiff,  a  stockholder  in  a  building  and  loan  association,  borrowed 
therefrom,  giving  a  bonus.  Before  the  stock  matured  the  charter  expired. 
Held,  that  plaintiff  should  be  credited  with  so  much  of  the  bonus  as  was 
unearned,  computed  by  dividing  the  amount  of  bonus  oy  the  number  of 
months  which  would  be  required  to  mature  the  stock,  and  multiplying  the 
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quotient  by  the  number  of  months  still  to  elapse  before  such  maturity. — 
Farrell  v.  Evana  et  al.,  444. 

Borrower — Expiration  of  Charter — Credit. 

3.  When  the  charter  of  a  building  and  loan  association  expired  before  its 
stock  matured,  a  borrower  should  be  credited  with  the  accrued  value  of  his 
shares  of  stock  and  the  unearned  portion  of  his  bonus,  computed  to  the 
time  the  charter  expired,  less  his  share  of  expenses  of  administering  the 
affairs  of  the  association. — Farrell  v.  Evana  et  al.j  444. 

Receiver — Appointment. 

4.  Under  Civil  Code,  Sec.  561,  constituting  the  directors  of  a  corporation 
dissolved  for  any  reason  trustees  to  wind  up  its  affairs,  when  the  directors 
of  a  building  and  loan  association,  whose  charter  has  expired,  are  acting 
as  such  trustees,  a  receiver  should  not  be  appointed  unless  it  appears  that 
the  party  complaining  has  been,  or  Is  about  to  be,  injured  by  unwarranted 
procedure  on  the  part  of  such    trustees. — Farrell  v.  Evana  et  al.,  444. 

BURDEN  OF   PROOF. 

See  Mines  and  Mining^  21,  45. 
CONVBBSION^  1,  2,  3. 

CERTIORARI. 
Supreme  Court — Costs. 

1.  The  fee  bill  of  the  clerk  of  the  supreme  court,  as  provided  by  Political 
Code,  Sec.  872,  making  no  provision  for  an  appearance  fee  of  the  defendant 
In  special  proceedings,  none  can  be  charged  by  the  clerk  in  a  certiorari  pro- 
ceeding.— State  ew  rel.  King  v.  Diatrict  Court,  1. 

Costs. 

2.  Since,  under  Code  of  Civil  Procedure,  Sec.  1048,  the  clerk  of  the  coort 
to  which  a  writ  of  certiorari  is  directed  must  return  the  transcript  required 
by  the  writ  to  the  court  out  of  which  the  writ  issued,  the  outlay  incident 
to  the  carriage  of  the  return,  maps,  etc.,  should  be  ultimately  borne  by  the 
party  whose  fault  occasioned  the  expense. — State  ex  rel.  King  v.  Diatrict 
Court,  1. 

Record — Review. 

3.  Where  a  writ  of  review  is  taken  to  an  order  of  the  district  court,  which 
afterwards  amends  the  order,  and  the  original  order  and  the  amendment 
are  both  in  the  record  before  the  supreme  court  without  objection  on  the 
part  of  the  respondent,  the  several  orders  may  be  considered  together. — > 
State  ew  rel.  Kelly  v.  Diatrict  Court,  33.  ■ 

Supreme  Court — Function  of  Writ. 

4.  By  certiorari  an  order  made  without  or  in  excess  of  Jurisdiction  may  be 
annulled  or  modified  when  there  is  no  appeal  or  other  adequate  remedy ;  but 
It  cannot  be  used  to  correct  errors  of  Judgment  in  the  exercise  of  Jurisdic- 
tion.— State  ex  rel.  Anaconda  Copper  Mining  Co,  v.  Diatrict  Court,  504. 

CONDEMNATION  PROCKEDINGS. 

Right  of  Way — Damages — Verdict. 

1.  Where,  in  a  proceeding  to  condemn  a  right  of  way,  plaintiff  alleges  title 
in  defendant,  a  contention  that  the  verdict  for  damages  was  not  supported 
by  the  evidence,  because  there  was  no  evidence  that  defendant's  title  was 
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Talld,  cannot  be  considered. — Helena  d  Livingston  8.  d  R.  Co.  v.  Lynch, 
497. 

Right  of  Way — ^Damages — Verdict — Review. 

2.  In  a  proceeding  to  condemn  a  right  of  way,  the  yerdict  assessing  the 
damages  will  not  be  set  aside,  the  evidence  being  conflicting,  and  there 
being  sufficient  to  support  the  verdict. — Helena  d  Livingston  8.  d  JR.  Co.  v. 
Lynch,  497. 

Right  of  Way — Damages — Verdict — Review. 

3.  The  fact  that  the  Jury  found  the  land  taken  in  condemnation  proceed- 
ings of  greater  value  than  that  fixed  by  the  commissioners,  and  the  inci- 
dental damages  to  be  $1,100,  whereas  the  commissioners  adjudged  there 
were  none,  does  not  indicate  that  the  Jury  were  influenced  by  passion  and 
prejudice  justifying  Interference  with  the  verdict. — Helena  &  Livingston  8. 
d  R.  Co.  v.  Lynch,  497. 

Right  of  Way — ^Trespass. 

4.  Where  a  railroad  company  commenced  condemnation  proceedings  to  ac- 
quire a  right  of  way  across  plaintiff's  land,  and  procured  an  ex  parte  order 
permitting  it  to  take  possession  of  the  land  without  payment,  and  staying 
all  actions  and  proceedings  against  it,  such  order  was  void,  and  any  entry 
on  plaintiff's  land  thereunder  was  a  trespass. — 8v>eeney  v.  Montana  Central 
Ry.  Co.,  543. 

CONSTITUTION. 

List  of  Sections  Cited  or  Commented  Upon. 

Article  III,  Section  3 68 

Article  III,   Section  6 288 

Article  III,  Section  11 119 

Article  III,  Section  27 68 

Article  V,  Section  26 235 

Article  VI,   Section  4 240 

Article  VIII,  Section  2 28.  32,  521 

Article   VIII,    Section   3 521 

Article   XVI,    Section    1 240 

Article   XVI,    Section    3 240 

Rights  of  Co-Tenants. 

1.  The  provisos  of  "House  Bill  No.  1"  of  the  Laws  of  1899  (p.  134)  apply 
to  co-tenants  whose  estates  were  in  existence  when  the  law  was  passed,  and, 
as  to  such  estates,  It  is  an  attempt  to  disturb  or  destroy  vested  rights  and, 
therefore,  Is  inoperative  and  void  as  to  them,  being  repugnant  to  Sections 
3  and  27  of  Article  III  of  the  Constitution  of  Montana,  and  also  Amend- 
ment XIV  of  the  Federal  Constitution. — Butte  d  Boston  Consol.  Mining  Co. 
V.  Montana  Ore  Purchasing  Co.,  41. 

Legislature — Impairment  of  the  Obligation  of  a  State  Contract. 

2.  Under  Constitution,  Art.  Ill,  Sec.  11,  the  legislature  can  no  more  Impair 
the  obligation  of  a  contract  entered  into  by  the  state  than  it  can  the  obli- 
gation of  a  contract  made  between  individuals. — 8tate  eat  rel.  State  Savings 
Bank  v.  Barret,  112. 

Statute  Impairing  the  Obligation  of  a  Contract. 

3.  A  statute  which  changes  the  terms  of  an  agreement  by  imposing  new 
conditions,  or  dispensing  with  those  expressed  or  Implied,  is  repugnant  to 
the  Constitution  as  being  a  law  impairing  the  obligation  of  a  contract ;  and 
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the  degree  of  Impairment  is  immaterial. — State  ex  rel.  State  Savings  Banh 
V.  Barret,  112. 

Statute  Impairing  the  Obligation  of  a  Contract. 

4.  Where  a  contract  was  made  with  reference  to  Political  Code,  Sec.  1^1 » 
which  provided  that,  if  certain  state  warrants  to  be  issued  in  payment  of 
work  on  the  state  school  of  mines  building  could  not  be  paid  on  presentation 
for  lack  of  money  in  the  state  school  of  mines  building  fund,  out  of  which 
they  were  to  be  paid,  they  should  bear  interest  at  the  rate  of  7  per  cent, 
per  annum  from  the  date  of  presentation,  Laws  of  1897,  p.  124,  repealing 
Political  Code,  Sec.  1601,  was  void  as  to  such  contract,  being  in  conflict 
with  Constitution  of  the  United  States,  Art.  I,  Sec.  10,  forbidding  the  Im- 
pairment of  the  obligation  of  contracts  by  state  legislation,  and  Constitution 
of  Montana,  Art.  Ill,  Sec.  2,  to  the  same  effect ;  hence  the  holder  was  enti- 
tled to  interest  on  such  warrants. — State  ex  rel.  State  Savings  Bank  t. 
Barret,  112. 

Changing  Name  of  County. 

5.  Constitution,  Art.  V,  Sec.  26,  prohibiting  the  legislature  to  pass  local 
or  special  laws  changing  the  name  of  persons  or  "nlaces"  applies  to  changing 
the  names  of  counties,  notwithstanding  Article  VI,  Sec.  4,  and  Article  XYI, 
Sees.  1,  3,  recogrnize  the  power  of  the  legislature  to  create  new  counties 
and  to  change  those  already  established. — State  ex  rel.  Sackett  y.  Thomas, 
226. 

"Persons." 

6.  The  word  "persons"  used  in  the  Constitution,  Art.  V,  Sec.  26,  embraces 
all  persons,  whether  natural  or  artificial. — State  ex  rel  Sackett  v.  Thomas, 
226. 

Supreme  Court — Supervisory  Control. 

7.  Constitution,  Art.  VIII,  Sees.  2,  3,  give  the  supreme  court  general  super- 
visory control  over  other  courts,  under  such  regulations  as  may  be  pre- 
scribed by  law,  and  confers  power  to  issue  and  hear  writs  of  mandamus, 
etc.,  and  such  other  original  and  remedial  writs  as  may  be  necessary  to 
the  exercise  of  its  appellate  jurisdiction.  Code  of  Civil  Procedure,  Sec.  205, 
declares  that,  when  Jurisdiction  is  conferred  on  a  court,  and  the  course  of 
proceeding  is  not  specifically  pointed  out,  any  suitable  process  conformable 
to  the  spirit  of  the  Code  may  be  adopted.  Held,  that  the  power  of  super- 
visory control  was  a  distinct  power,  and  might  be  exercised  to  control  the 
discretion  of  an  inferior  court  in  making  an  order  from  which  no  appeal 
would  lie,  and  for  which  the  writs  appertaining  to  the  appellate  Jurisdiction 
furnished  no  remedy. — State  ex  rel.  Anaconda  Copper  Mining  Co.  v.  District 
Court,  504. 

CONTRACTS. 


See  Pleading,  6. 
Telbphonbs. 


State  Contracts — Constitution. 


1.  Under  Constitution,  Art.  Ill,  Sec.  11,  the  legislature  can  no  more  impair 
the  obligation  of  a  contract  entered  into  by  the  state  than  it  can  the  obli- 
gation of  a  contract  made  between  individuals. — State  ex  rel  State  SavimgM 
Bank  v.  Barret,  112. 

Specific  Performance — Dower  Interest  of  Wife. 

2.  Where  it  Is  sought  to  compel  specific  performance  of  a  contract  to  con« 
vey,  and  it  appears  that  defendant's  wife  did  not  Join  In  said  contract,  tlie 
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decree  for  specific  performance  will  require  a  conveyance  by  said  defendant 
reserving  to  his  wife  whatever  right  of  dower  she  may  have  in  the  land. — 
J  ones  V.   Oieakc,  132. 

Contract  for  Benefit  of  a  Third  Person — Enforcement. 

3.  Under  Civil  Code,  Sec.  2103,  providing  that  a  contract  made  expressly 
for  the  benefit  of  a  third  person  may  be  enforced  by  him  at  any  time  before 
the  parties  thereto  rescinded,  plaintiffs  were  not  entitled  to  enl^orce  the 
contract  for  the  payment  of  the  balance  of  the  purchase  price  as  a  contract 
made  for  their  benefit,  since  section  2103  does  not  apply  to  executory  con- 
tracts without  consideration. — McDonald  v.  American  NaVl  Bank,  450. 

CONVERSION. 

See   Evidence^  4,  5. 
Pleading,  8. 

Burden  of  Proof — Instruction. 

1.  An  instruction,  in  an  action  for  damages  for  conversion  of  a  stock  of 
merchandise,  that  "the  burden  is  on  the  plaintiff  to  show  that  at  the  times 
alleged  he  was  the  owner  of,  and  entitled  to  possession  of,  the  goods,  etc., 
and  that  at  said  time  defendant  sheriff  wrongfully  and  unlawfully  levied 
on  and  sold  said  goods,  to  plaintiff's  damage ;  the  burden  is  also  on  the 
plaintiff  to  show  that  the  goods  were  of  any  greater  value  than  $1,000,  as 
admitted  by  the  answer,  and  that  he  has  expended  any  sum  necessarily  in 
endeavoring  to  recover  said  property  or  the  value  thereof," — correctly 
stated  the  law  on  the  issues  of  the  ownership  of  the  property  and  its  value. 
— Kipp  V.  Silverman,  296. 

Burden  of  Proof — Instruction. 

2.  Where  plaintiff  sought  to  recover  damages  for  conversion  of  a  stock  of 
goods,  apparently  in  the  exclusive  possession  of  his  agent,  and  an  instruc- 
tion was  given  that  the  burden  of  proof  was  on  the  plaintiff  to  show  his 
ownership,  a  further  instruction  that  the  burden  was  on  the  defendants  lo 
show  that,  at  the  time  of  the  levy  and  sale  constituting  the  alleged  conver- 
sion, the  property  was  owned  by  the  agent,  was  erroneous,  as  conflicting 
with  the  previous  Instruction,  and  incorrectly  stating  the  law. — Kipp  v. 
Silverman,  296. 

Burden  of  Proof. 

3.  In  all  cases  where  there  is  an  issue  as  to  title  the  plaintiff  must  recover, 
if  at  all,  upon  the  strength  of  his  own  title,  and  not  upon  the  weakness  of 
that  of  his  adversary,  therefore,  the  obligation  rests  upon  him  throughout 
to  sustain  this  burden  by  a  preponderance  of  the  evidence. — Kipp  v.  Silver- 
man, 296. 

COSTS. 
Supreme  Court — Special  Proceedings. 

1.  The  fee  bill  of  the  Clerk  of  the  Supreme  Court,  as  provided  by  Political 
Code,  Sec.  872,  making  no  provision  for  an  appearance  fee  of  the  defendant 
In  special  proceedings,  none  can  be  charged  by  the  clerk  in  a  certiorari  pro- 
ceeding.— State  ex  rel.  King  v.  District  Court,  1. 

Certiorari. 

2.  Since,  under  Code  of  Civil  Procedure,  Sec.  1943,  the  clerk  of  the  court 
to  which  a  writ  of  certiorari  Is  directed  must  return  the  transcript  required 
by  the  writ  to  the  court  out  of  which  the  writ  issued,  the  outlay  incident 
to  the  carriage  of  the  return,  maps,  etc.,  should  be  ultimately  borne  by  the 
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party  whose  fault  occasioned  the  expense. — State  ex  rel.  King  y.  District 
Court,   1    . 

:8opreme  Court — Briefs. 

3.  The  cost  of  expressing  briefs  to  the  supreme  court  Is  not  properly  tax- 
able as  part  of  the  costs. — State  ew  rel.  King  y  .District  Court,  1. 

stenographer's  Fees. 

4.  Under  Code  of  Ciyil  Procedure,  Sec.  1866,  awarding  the  legal  fees  paid 
stenographers  tor  per  diem  or  for  copies  as  costs  to  the  party  entitled  to 
costs,  and  Section  373,  prescribing  the  legal  fees  of  stenographers  for  copies 
'Of  the  testimony  transcribed  from  their  notes,  since  the  clerk  cannot 
transcribe  the  stenographic  notes  Into  longhand,  the  fee  paid  the  steno- 
grapher for  such  transcription  is  chargeable  as  part  of  the  costs. — State  cjt 
rel.  King  v.  District  Court,  1. 

tSapreme  Court — Briefs. 

5.  The  expense  of  printing  briefs  in  the  supreme  court  is  chargeable  as 
part  of  the  costs. — State  ex  rel.  King  y.  District  Court,  1. 

;8upreme  Court — Briefs. 

6.  Fees  paid  stenographers  in  taking  dictation  of  briefs  for  the  supreme 
court  and  typewriting  them  are  not  taxable  to  the  defeated  party. — State  ex 
rel.  King  v.  District  Court,  1. 

'Payment  of  Sum  Due  After  Suit  Brought — Stipulation. 

7.  Where  defendant  paid  $1,095  after  suit  brought,  and  in  a  stipulation 
admitted  a  balance  due  plaintiff  of  $0.G4,  but  made  no  offer  to  allow  Judg- 
.ment  for  that  amount,  it  was  error  to  refuse  plaintiff  a  Judgment  for  costs 
•on  his  obtaining  Judgment  for  the  $6.64,  under  Code  of  Civil  Procedure. 
Sec.  1851,  providing  that  costs  are  allowed  of  course  to  plaintiff  on  a  Judg- 
ment in  his  favor,  in  an  action  to  recover  money  or  damages,  exclusive  of 
interest,  where  he  recovers  over  $50. — Pape  et  al.  v.  Chauvin-Fant  Furni- 
4ure  Co,.  417. 

Payment  or  Tender  After  Suit  Brought. 

8.  Tender  or  payment  after  suit  brought,  to  be  effectual  to  prevent  further 
costs,  must  be  of  the  sum  due,  with  costs  accrued  up  to  that  time,  and 
interest,  If  interest  be  due. — Pape  et  al.  v.  Chauvin-Fant  Furniture  Co., 
417. 

COUNTIES. 
Changing  Name — Constitution. 

1.  Constitution,  Art.  V,  Sec.  26,  prohibiting  the  legislature  to  pass  local 
K>r  special  laws  changing  the  name  of  persons  or  "places'*  applies  to  chang- 
ing the  names  of  counties,  notwithstanding  Article  VI„  Sec.  4,  and  Article 
XVI,  Sees.  1,  3,  recognize  the  power  of  the  legislature  to  create  new  coun- 
ties and  to  change  those  already  established. — State  ex  rel.  Sackett  v. 
Thomas,  226. 

Changing  Name — Constitution. 

2.  Under  the  Constitution  the  legislature  has  the  power  to  create  counties 
and  give  them  names,  or  destroy  them,  but  after  they  are  created  they  may 
not  be  disturbed  by  special  or  local  legislation,  except  incidentally  in  the 
exercise  of  cue  creative  power,  or  in  cases  where  a  general  law  cannot  be 
.made. applicable. — State  ex  rel.  Sackett  v.  Thomas,  226. 
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criminal  law. 


Orand  Larceny — Evidence. 


1.  Evidence,  in  a  prosecution  for  a  grand  larceny,  reviewed,  and  held. 
Insufficient  to  convict  the  defendant,  since  it  raised  no  more  than  a  sus- 
picion of  the  alleged  guilt  of  the  defendant. — State  v.  Whorton,  11. 

Orand  Larceny — Instruction. 

2.  In  a  prosecution  for  grand  larceny,  an  instruction  that  "in  this  case 
there  Is  no  allegation  in  the  information  that  the  property  was  in  excess 
of  fifty  dollars ;  therefore  it  must  have  been  taken  from  the  person  of  the 
said  G.,  or  else  defendant  must  be  found  not  guilty," — though  not  per- 
spicuous, correctly  stated  the  law,  when  considered  with  other  instructions 
defining  grand  larceny. — State  v.  Whorton,  11. 

DAMAGES. 

As  to  power  of  court  to  remit  excessive  damages,  see  Verdict^  3. 

As  to  mitigation  of  damages,  see  Telephones^  4. 

As  to  verdict  in  a  proceeding  to  condemn  a  right  of  way,  see  Condemnation 

Proceedings. 

As   to  measure  of  damages,   see  Trespass,  2. 

As  to  duty  of  party  to  avoid  or  diminish  damages,  see  Trespass,  3,  4. 

As  to  evidence  of  damages,  see  Trespass,  6,  7,  b. 

DEEDS. 
Quitclaim  Deed. 

1.  A  quitclaim  deed  implies  a  doubtful  title  in  the  grantor,  and  it  should 
not  be  held  to  pass  anything  more  than  a  doubtful  title. — Butte  Hardware 
Co.  V.   Frank,  344. 

Execution — Agent. 

2.  Deeds  executed  by  an  agent  or  attorney  in  fact  should  be  executed  in 
the  name  of  the  principal. — Shackleton  v.  Allen  Chapel  A.  M.  E.  Church, 
421. 

Recording — Notice. 

3.  An  instrument  executed  by  a  stranger  to  the  title,  whose  authority  does 
not  appear  of  record,  is  not  within  the  purview  of  the  recording  acts. — 
Shackleton  v.  Allen  Chapel  A.  M.  E.  Church,  421. 

DISCRETION. 
Refusal  of  Leave  to  File  an  Amended  Complaint. 

1.  It  Is  not  abuse  of  discretion  to  refuse  leave  to  file  an  amended  com- 
plaint which  does  not  state  a  cause  of  action,  or  which  would  be  open  to  a 
demurrer  and  to  a  motion  to  make  more  definite  and  certain. — Haupt  v. 
Independent  Tel.  d  Messenger  Co.,  122. 

Temporary  Restraining  Order — Mining  Property. 

2.  Where  a  temporary  restraining  order,  pending  the  hearing  of  an  order 
to  show  cause  why  an  Injunction  should  not  Issue,  was  against  a  mining 
company,  and  suspended  the  operation  of  valuable  property,  it  was  an  abuse 
of  discretion  to  stay  the  hearing  on  the  order  to  show  cause  six  weeks  from 
the  issuance  of  the  temporary  restraining  order,  as  it  was  unreasonable  to 
suspend  the  operation  of  the  mine  for  so  long  a  period. — Wetzstein  v.. Boston 
d  Montana  C.  C.  d  8.  Mining  Co.,  135. 


596  Evidence. 

Preliminary   Injunction 

3.  The  granting  of  a  preliminary  Injunction — being  so  largely  a  matter  of 
discretion — will  be  sustained  upon  appeal  where  there  has  been  a  reason- 
able showing  made  in  support  of  the  application  in  the  court  below. — Parrot 
Silver  &  Copper  Co.  v.  Heinze,  139. 

Temporary  Injunction — Mining  Property. 

4.  Where,  in  an  action  by  the  owners  of  a  mining  claim  to  restrain  the 
removal  of  ore  by  defendants,  who  owned  an  adjoining  claim,  and  had 
entered  by  underground  workings  on  plaintiffs'  claim,  there  was  much  evi- 
dence that  the  apex  of  the  vein  was  in  defendants'  claim,  but  there  was 
some  evidence  to  the  contrary,  and  the  development  had  not  progressed  far 
enough  to  identify  the  vein  in  defendants'  claim  with  that  in  plaintiffs' 
claim,  nor  to  show  with  certainty  the  location  of  the  apex  of  the  vein  in 
controversy.  Held,  that  though  on  paper  the  case  made  by  the  plaintiffs 
may  not  appear  to  be  strong,  yet  the  supreme  court  on  appeal  would  not 
declare  that  the  lower  court  had  abused  its  discretion  in  granting  a  tempo- 
rary injunction  on  such  evidence. — Moloney  v.  King,  188. 

Mandamus. 

5.  Mandamus  cannot  be  used  to  control  the  discretion  of  an  Inferior  court 
acting  within  the  scope  of  its  authority. — State  ex  rel.  King  v.  Distrir.t 
Court,  202. 

Bill   of  Particulars. 

6.  If  It  be  conceded  that  bills  of  particulars  may  be  ordered  to  be  fur- 
nished in  actions  where  equitable  relief  only  can  be  granted,  it  is  neverthiv 
less  within  the  sound  discretion  of  the  court  whether  such  a  bill  will  be 
required,  and  unless  an  abuse  of  the  discretion  is  shown  it  cannot  be  said 
that  the  court  erred  in  refusing  the  application. — Beach  v.  Spokane  R. 
&  >r.  Co.,  379. 

ELECTIONS. 
School  Elections — Bond  Issue — Notice. 

1.  Under  Political  Code,  Sec.  1940,  declaring  that  notices  of  the  holding 
of  school  elections,  at  which  It  Is  proposed  to  authorize  bond  issues,  shall 
contain  a  statement  of  the  time  and  place  of  holding  the  election,  a  notice 
not  specifying  the  place  is  insufficient  when  attacked  before  the  rights  of 
third  parties  became  vested,  or  the  district  is  estopped,  assuming  that  either 
condition  might  exist. — Uausvcirth  v.  Mueller,  156. 

School   Elections—  Bond   Issue — Notice. 

2.  Where  a  notice  of  school  election,  at  which  It  is  proposed  to  authorise 
a  bond  issue,  is  insufficient  for  failure  to  designate  the  polling  places,  as 
required  by  Political  Code,  Sec.  1940,  such  Insufficiency  is  not  remedied  by 
the  fact  that  the  notice  of  registration  specifies  the  polling  places,  since 
Political  Code,  Sec.  1784,  requiring  notice  of  registration,  does  not  require 
such  notice  to  designate  the  polling  places. — Hauswirth  v.  Mueller,  156. 

ESCHEAT. 
See   Probate   Proceeding. 

EVIDENCE. 

Contracts. 

1.  A  note  sued  on  was  given  in  consideration  of  the  written  contracts  of 
the  payee,  made  a  few  days  before  the  date  of  the  note,  that  he  would,  on 
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or  before  a  certain  day,  purchase  or  procure  a  purchaser  for  the  maker's 
interests  in  certain  mines  at  a  stated  price,  and  that,  if  he  failed  so  to  do, 
t^e  maimer  would  be  absolved  from  all  liability  to  convey  such  interests. 
Jleldf  that  these  contracts  were  admissible,  under  Civil  Code,  Sec.  2207,  as 
relating  to  the  same  matters  as  the  note  in  suit  between  the  same  parties, 
and  as  parts  of  substantially  one  transaction. — Talbott  v.  Hcinze,  4. 

Allegations — Proof. 

2.  Allegations  and  proof  must  correspond. — Talhoit  v.  JBeinee,  4. 
Motion  to   Strike  Out — Refusal. 

3.  Where  evidence  offered  by  defendant  is  admissible  against  one  plaintiff, 
but  not  against  another,  the  latter  cannot  complain  of  the  refusal  of  the 
court  to  strike  out  such  evidence. — Murray  v.  Montana  L.  d  M.  Co.,  14. 

Trover  and  Conversion — Pleadings — Evidence. 

4.  Where  plaintiff  alleged  a  wrongful  seizure  of  his  goods  in  the  hands  of 
his  agent,  and  the  answer,  denying  his  ownership,  showed  the  agent's  ex- 

•  elusive  possession,  management  and  control  thereof,  a  contract  of  agency 
between  plaintiff  and  the  agent  was  properly  admitted  to  rebut  the  pre- 
sumption of  the  agent's  ownership. — Kipp  v.  Silverman,  296. 

Trover  and  Conversion — ^Letters  of  Plaintiff. 

5.  Where  plaintiff  alleged  a  wrongful  seizure  of  his  goods  in  his  agent's 
possession  on  an  execution  against  his.  agent  as  owner  thereof,  letters  of 
plaintiff,  ordering  goods  to  be  shipped  and  billed  to  the  agent,  with  dupli- 
cate bills  to  himself,  were  not  admissible,  since  they  showed  no  title  in 
plaintiff,  and  were,  at  most,  extrajudicial  declarations,  consistent  with 
plaintiff's  statement  under  oath. — Kipp  v.  Silverman,  296. 

Memoranda. 

6.  Memoranda  used  by  a  witness  to  refresh  his  memory  as  to  the  cost  of 
goods  are  no  evidence  of  the  value  thereof. — Kipp  v.  Silverman,  296. 

Trespass — Damages. 

7.  In  an  action  for  trespass  and  permanent  injury  to  land,  it  was  error  to 
receive  testimony  of  plaintiff  and  another  as  to  what  was  offered  for  a  strip 
across  the  land  for  a  railroad,  where  there  was  no  evidence  that  the  one 
making  the  offer  was  agent  of  the  railroad  company,  or  had  any  authority 
10  make  the  offer. — Sweeney  v.  Montana  Central  By.  Co.,  543. 

Trespass — Damages — Market  Value. 

8.  Where  land  has  been  permanently  injured  by  a  trespass,  witnesses 
familiar  with  it,  and  with  the  uses  to  which  it  could  be  put,  may  give  their 
opinion  of  its  market  value,  in  view  of  such  uses,  though  it  may  not  have 
been  previously  used  for  such  purposes. — Sweeney  v.  Montana  Central  Ry. 
Co.,  543. 

,  EXECUTORS  AND  ADMINISTRATORS. 

Attorney's  Fee — Order  of  Court 

1.  Where  an  administrator  refuses  to  pay  an  attorney  for  the  estate,  and 
does  not  agree  to  abide  by  a  finding  of  the  court  as  to  the  amount  due  the 
attorney,  the  district  court  has  no  authority,  on  objections  to  the  adminis- 
trator's final  account  by  the  attorney,  to  in  any  wise  order  the  adminis- 
trator to  include  any  sum  of  money  in  his  accounts  as  due  to  such  attorney, 
or  to  set  apart  any  sum  from  the  funds  of  the  estate  for  the  use  of  such 
attorney,  and  to  amend  his  final  account  by  including  such  allowance  in  Jt, 
since  the  employment  and  payment  of  counsel  is  a  personal  matter  between 
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the  administrator  and  the  attorney. — State  ex  rcl.  Kelly  v.  District  Court, 
33. 

Jurisdiction  of  District  Court. 

2.  The  district  court's  power  when  sitting  in  probate  matters  is  derived 
from  the  statute,  and  it  cannot  go  beyond  the  provisions  of  the  statute. — 
State  ex  rel.  Kelly  v.  District  Court,  33. 

FINDINGS. 
Implied  Findings. 

1.  In  the  absence  of  a  compliance  with  the  requirements  of  Sees.  1114, 
1115,  of  the  Code  of  Civil  Procedure,  a  judgment  will  not  be  reversed  on 
appeal  though  the  express  findings  do  not  support  it,  since  in  such  case  the 
presumption  obtains  that  the  court  impliedly  found  for  the  prevailing  party 
upon  the  issues  of  fact  not  covered  by  the  express  findings. — Yellourstone 
:S'at'l  Bank  of  Billings  v.  Qagnon,  268. 

Appeal — Conflict  of  Evidence. 

2.  Where  the  evidence  is  conflicting,  the  findings  of  the  trial  court  will  not 
be  disturbed  on  appeal. — Anderson  v.  Cook,  330. 

Appeal — Review. 

3.  Where  allegations  touching  laches,  the* statute  of  limitations,  and  estop- 
pel were  denied  by  the  replication,  but  the  evidence  was  not  preserved  in 
the  record,  the  trial  court's  finding  on  these  questions  will  not  be  dis- 
turbed on  appeal. — Beach  v.  Spokane  R.  d  W.  Co.,  379. 

Appeal — Review — Presumption. 

4.  Where  there  is  competent  evidence  in  the  record  on  appeal  sufficient  to 
Justify  the  findings  of  the  trial  court,  the  fact  that  the  trial  court  admitted 
irrelevant  and  immaterial  evidence  will  not  of  Itself  necessitate  a  reversal 
of  the  Judgment,  since  it  will  be  presumed  that  the  findings  were  based  on 
such  competent  evidence. — Montana  Ore  Purchasing  Co.  v.  Butte  d  Boston 
Consol.  Mining  Co.,  427. 

FRAUDULENT  SALES. 

Sale  of  Personal  Property — Change  of  Possession — Instruction. 

In  an  action,  where  the  question  of  fact  to  which  instructions  complained 
of  were  applicable  was  whether  or  not  a  sale  of  personal  property  was  ac- 
companied by  immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  chattels,  instructions  reviewed,  and  held,  that 
In  view  of  the  charge,  taken  as  a  whole,  the  Instructions  complained  of  were 
not  erroneous. — Morris  v.  McLaughlin,  151. 

HIGHWAYS. 

Prescription — Statute  of  Limitations.  • 

1.  Plaintiff  for  several  years  had  hauled  the  ore  from  its  mine  across  de- 
fendant's land  to  a  public  highway.  The  public  had  traveled  across  the 
land  where  they  chose  since  1887,  but  the  particular  road  since  traveled  by 
plaintiff  was  constructed  by  persons  hauling  Its  ores  under  contract  In 
1893.  Held,  that  plaintiff  had  not  acquired  a  prescriptive  right  to  such 
road  under  Compiled  Statutes  of  1887,  Dlv.  I,  Sec.  29,  fixing  a  limitation  of 
five  years  for  actions  to  recover  real  property,  when  the  Code  of  Civil  Pro- 
cedure took  effect,  July  1,  1895,  which  in  Section  483,  prescribes  a  limitation 
of  ten  years,  since  such  right  over  unlnclosed  land  cannot  be  acquired  until 
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the  travel  has  been  confined  to  a  particular  way  for  the  length  of  time* 
prescribed  by  such  statutes. — Montana  Ore  Purchasing  Co.  v.  Butte  d  Boa- 
ton  Consolidated  Mining  Co.,  427. 

Public  Highways — User — Statute  of  Limiitations. 

2.  Under  Political  Code,  Sec.  2600,  providing  that  roads  laid  out  or  erected,, 
by  others  than  the  public,  dedicated  or  abandoned  to  the  public,  are  public 
highways,  such  dedication  or  abandonment  is  not  shown  by  mere  user  until 
the  period  of  limitations  of  actions  to  recover  real  property  has  elapsed. — 
Montana  Ore  Purchasing  Co.  v.  Butte  d  Boston  Consol.  Mining  Co.,  427. 

HUSBAND  AND  WIFE. 

Contracts — Specific  Performance — Dower  Interest. 

Where  it  is  sought  to  compel  specific  performance  of  a  contract  to  convey^ 
and  It  appears  that  defendant's  wife  did  not  join  in  said  contract,  the- 
decree  for  specific  performance  will  require  a  conveyance  by  said  defendant 
reserving  to  his  wife  whatever  rig^ht  of  dower  she  may  have  in  the  land. — 
Jones  V.  Oieske,  132. 

INJUNCTION. 
See  Wateb  Rights^  3,  4,  5,  6. 
Mines — Co-Tenants. 

1.  Any  co-tenant  whose  estate  was  created  after  the  Act  of  1865  toq|c 
effect,  and  before  the  amendment  of  1890  became  operative,  is  entitled  t<y 
restrain  by  injunction  such  mining  and  removal  of  ore  from  the  common 
property  by  his  co-tenant,  as  is  prohibited  by  the  statute  of  1865  and  Sec- 
tion 502  of  the  Code  of  Civil  Procedure,  provided  that  the  remedy  at  law 
is  inadequate  and  the  threatened  injury  irreparable. — Butte  d  Boston 
Consol.  Mining  Co.  v.  Montana  Ore  Purchasing  Co.,  41. 

Appeal — Injunction  Pendente  Lite. 

2.  Before  final  decision  on  appeal  from  a  decree  finding  plaintiff  was  not 
the  owner  of  any  interest  in  certain  mining  property,  it  was  not  an  abuse* 
of  discretion  for  the  trial  court  to  refuse  to  grant  said  plaintiff  an  injun<^ 
tion  pendente  lite  against  the  original  defendant's  successor  in  interest  la 
a  subsequent  action,  in  the  same  court,  wherein  plaintiff  s  claim  of  title 
was  identical  with  that  of  the  original  suit. — Wetzstein  v.  Boston  d  Mon^ 
tana  C.  C.  d  S.  Mining  Co.,  85. 

Complaint. 

3.  Where,  on  the  trial  of  an  action  to  restrain  defendants  from  destroying- 
plaintiff's  telegraph  wires  and  poles,  there  is  no  allegation  in  the  complaint 
that  defendants  were  threatening  to  do  any  injury  to  the  plaintiff,  or  that 
he  feared  or  believed  there  was  an  existing  danger,  or  that  defendants  were- 
insolvent,  defendants'  objection  to  any  evidence,  on  the  ground  that  the* 
complaint  fails  to  state  any  cause  of  action  against  them,  should  be  sus- 
tained.— Haupt  V.  Independent  Tel.  d  Messenger  Co.,  122. 

Amended  Complaint — Discretion. 

4.  Where,  in  an  action  to  restrain  defendants  from  destroying  plalntiff*8: 
telegraph  wires  and  poles,  the  proposed  amended  complaint  does  not  show 
that  plaintiff  has  poles  and  wires  of  any  material  value,  or  sufiloient  for 
business,  it  is  not  an  abuse  of  discretion  for  the  court  to  refuse  to  permit, 
such  amended  complaint  to  be  filed,  since  such  complaint  does  not  show 
that  plaintiff  may  be  irreparably  injured,  and  hence  does  not  state  a  cause- 
of  action  for  Injunction. — IJaupt  v.  Independent  Tel.  d  Messenger  Co.,  122. 
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Temporary  Restraining  Order — Appeal. 

5.  Code  of  Civil  Procedure,  Sec.  1722,  as  amended  February  28,  1899,  pro- 
vides that  an  appeal  may  be  taken  from  an  order  granting  or  dissolving  an 
injunction  or  refusing  to  grant  or  dissolve  an  Injunction.  Held,  that  the 
supreme  court  has  no  Jurisdiction  to  grant  an  order  of  supersedeas  to  stay 
a  temporary  restraining  order  pending  the  hearing  of  an  order  to  show 
cause  why  an  injunction  should  not  be  issued,  as  there  Is  no  appeal  from 
a  temporary  restraining  order.  (Mr.  Justice  Pioott  dissenting.) — Wetz- 
atcin  V.  Boston  &  Montana  C.  C.  d  S.  Mining  Co.,  135. 

• 
Temporary  Restraining  Order — Abuse  of  Discretion. 

6.  Where  a  temporary  restraining  order,  pending  the  hearing  of  an  order 
to  show  cause  why  an  injunction  should  not  issue,  was  against  a  mining 
company,  and  suspended  the  operation  of  valuable  property,  it  was  an  abuse 
of  discretion  to  stay  the  hearing  on  the  order  to  show  cause  six  weeks  from 
the  issuance  of  the  temporary  restraining  order,  as  it  was  unreasonable  to 
suspend  the  operation  of  the  mine  for  so  long  a  period. — Wetsstein  v.  Bos- 
ton d  Montana  C.  C.  d  S.  Minifig  Co.,  135. 

Temporary  Restraining  Order — Bond. 

7.  It  is  only  in  exceptional  cases  that  a  restraining  order  should  issue 
without  requiring  a  bonA.~ -Wctzstein  v.  Boston  d  Montana  C.  C.  d  S. 
Mining  Co.,  135. 

Mining  Claims — Kxtralateral    Rights — Discretion — Appeal. 

8.  Where  the  owner  of  a  mining  claim  sought  to  restrain  the  owner  of  a 
neighboring  claim  from  removing  ore  from  beneath  the  surface  of  plain- 
tiff's claim,  and  the  issue  was  as  to  the  course  of  defendant's  vein  across 
his  claim,  and  the  evidence  was  conflicting,  held,  that  the  granting  by  the 
lower  court,  after  a  hearing^  of  an  injunction  pendente  lite — ^being  so 
largely  a  matter  of  descretlon,  would  be  sustained  upon  appeal,  there  being 
substantial  evidence  tending  directly  to  support  plaintiff's  contention  as  to 
the  strike  of  the  vein. — Parrot  Silver  d  Copper  Co.  v.  Heinze,  139. 

'  Preliminary    Injunction — Discretion — Appeal. 

9.  The  granting  of  a  preliminary  Injunction  will  be  sustained  upon  appeal 
where  there  has  been  a  reasonable  showing  made  in  support  of  the  applica- 
tion in  the  court  below. — Parrot  Silver  d  Copper  Co.  v.  Heime,  139. 

Practice —  Appeal — Review. 

10.  Where,  during  the  examination  of  a  witness  for  defendants  on  an  ap- 
plication for  an  injunction,  the  Judge  remarked  that  an  injunction  pendente 
lilc  would  be  granted  on  the  evidence  then  before  the  court,  such  action 
does  not  constitute  reversible  error,  he  having  heard  the  whole  case  before 
finally  deciding  that  such  injunction  should  issue. — Moloney  v.  King,  188. 

Mining  Claim — Kxtralateral  Rights — Burden  of  Proof. 

11.  In  action  by  the  owners  of  a  mining  claim  to  restrain  the  removal  of 
ore  by  defendants,  who  owned  an  adjoining  claim,  and  had  entered  by 
underground  workings  on  plaintiffs'  claim,  the  burden  was  on  defendants 
to  show  that  the  vein  they  were  mining  in  plaintiffs'  claim  had  its  apex 
in  their  claim. — Maloney  v.  King,  188. 

Temporary    Injunction — Discretion — Appeal. 

12.  Kvldence  reviewed,  and  held,  that  the  lower  court  had  not  abused  its 
dlKcrition  in  grniniinp:  a  temporary  Injunction. — Malonejf  v.  King,  188. 
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Temporary  Restraining  Order — Appeal. 

13.  Code  of  Civil  Procedure,  Sec.  1722,  as  amended  B^bruary  28,  1899, 
providing  that  an  appeal  may  be  taken  from  an  order  granting  or  dissolving 
an  injunction,  or  refusing  to  grant  or  dissolve  an  injunction,  does  not 
authorize  an  appeal  from  a  temporary  restraining  order  pending  the  hear- 
ing of  an  order  to  show  cause  why  an  injunction  pendente  lite  should  not  be 
issued. — Moloney  v.  King,  256. 

Injunction  Pendente  Lite — Appeal — Review. 

14.  Where,  on  an  application  for  an  injunction  pendente  lite  to  restrain 
defendants  from  obstructing  a  private  road  which  plaintiff  claims  by  pre- 
scription, the  evidence  is  conflicting,  the  finding  of  the  trial  court  that  such 
right  has  not  been  acquired,  and  order  denying  an  injunction,  should  be 
affirmed. — Montana  Ore  Purchasing  Co.  v.  Butte  d  Boston  Conaol.  Mining 
Co.,  427. 

Appeal — Evidence — Presumption.  » 

15.  Where,  on  an  application  for  injunction  to  restrain  the  obstruction  of 
d  road,  the  trial  court  admitted  irrelevant  evidence,  its  order  should  not 
be  reversed  on  that  ground,  if  there  was  sufficient  competent  evidence  to 
sustain  its  findings,  since  it  will  be  presumed  that  its  decision  was  based 
on  such  competent  evidence. — Montana  Ore  Purchasing  Co.  v.  Butte  d  Bos- 
ton Consol.  Mining  Co.,  427. 

INSANE  PERSONS. 
See  Pleading  (civil)  16. 

INSURANCE. 
Policy — Interpretation. 

1.  Since  a  policy  insuring  "articles  usually  kept  for  sale  in  retail  drug 
stores"  covers  gasoline,  benzine  and  ether,  the  keeping  of  such  articles  In 
reasonable  quantities  on  the  insured  premises  is  permitted,  and  will  not 
avoid  the  policy,  though  a  printed  condition  therein  declares  in  effect  that, 
unless  otherwise  provided  by  agreement  indorsed  thereon  or  added  thereto, 
the  policy  shall  be  void  if  there  be  kept  benzine,  ether  or  gasoline,  notwith- 
standing any  custom  or  usage  of  trade  may  permit  them  to  be  kept. — Ackley 
V.   Phcnix  Ins.   Co.,  272. 

Policy — Recovery — Amount. 

2.  A  decision  by  a  referee  allowing  a  recovery  on  a  fire  policy,  without  any 
deduction  on  account  of  a  prior  loss  for  which  proof  had  been  made,  was 
not  erroneous,  where  there  was  no  evidence  of  the  amount  of  the  prior  loss 
or  that  it  had  been  adjusted  and  paid. — Ackley  v.  Phenia  Ins.  Co.,  272. 

JUDGMENTS. 

See  Liens. 

Pleading — Judgment  by  Default. 

1.  Where  a  complaint  alleged  "that  the  said  note  is  now  long  past  due  and 
unpaid,  that  payment  of  the  same  has  been  frequently  demanded,  and  that 
plaintiff  is  now  the  owner  and  holder  thereof,"  a  judgment  thereon  by  de- 
fault is  admissible  in  a  collateral  action,  assuming  that  the  complaint  de- 
fectively alleged  nonpayment  of  the  note. — Burke  v.  Inter-State  S.  d  L. 
Association,  315. 
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Collateral  Attack. 

2.  A  Judgment  which  is  merely  voidable  is  not  open  to  collateral  attack. — 
Burke  v.  Interstate  S.  d  L.  Association,  315. 

Collateral  Attack. 

3.  A  Judgment  of  the  district  court,  having  Jurisdiction  of  the  subject- 
matter  of  the  action,  unless  void  on  its  face  or  on  inspection  of  the  Judg- 
ment roll,  is  not  open  to  collateral  attack. — Burke  v.  Inter-Btatc  S.  d  L, 
Association,  315. 

Direct  Attack  by  Appeal — Jurisdiction — Presumption. 

4.  Upon  direct  attack  by  appeal,  the  presumption  that  the  court  render- 
ing a  Judgment  by  default  had  Jurisdiction  of  the  pierson  of  the  defendant 
does  not  obtain ;  in  such  case  the  record  must  disclose  the  acquisition  of 
Jurisdiction  over  the  defendant,  otherwise  the  Judgment  will  be  reversed. — 
Burke  v.  Inter-State  S.  d  L.  Association,  315. 

Direct  Attack  Other  than  by  Appeal. 

5.  Where  a  direct  attack,  other  than  by  appeal,  is  made  upon  the  judg- 
ment of  a  domestic  court  of  general  Jurisdiction,  the  presumption  that 
Jurisdiction  was  had  of  the  defendant  obtains,  unless  the  record  aflSrma- 
tlvely  shows  the  contrary,  or  that  the  defendant  was  at  the  time  of  service 
without  the  territorial  limits  of  the  court's  Jurisdiction — Burke  v.  Inter- 
state S.  dt  L.  Association,  ?15. 

Summons — Service — Jurisdiction. 

6.  An  affidavit  of  service  of  summons  omitted  the  statement  that  the  per- 
son serving  the  same  was  over  18  years  of  age,  as  required  by  Compiled 
Statutes  1887,  Sees.  71,  78,  80,  providing  by  whom  and  how  the  service 
shall  be  made,  what  proof  thereof  shall  be  sufficient,  and  that  from  the^ 
time  ^'  ^rvice  of  summons  the  court  is  deemed  to  have  acquired  Jurisdic- 
tion, anu  o  have  control  of  all  subsequent  proceedings.  Held,  that  a  Judg- 
ment rendered  thereon  was  not  void  on  its  face,  so  as  to  be  subject  to  col- 
lateral attack ;  the  Judgment  roll  showing  no  want  of  Jurisdiction,  but 
merely  irregularity  in  obtaining  it. — Burke  v.  Inter-State  8.  d  L.  Associa- 
tion, 315. 

Summons — Irregular   Service — Jurisdiction. 

7.  Service  of  summons  by  one  who  was  not  of  the  age  required  by  statute* 
though  defective,  would  not  make  void  or  subject  to  collateral  attack  a 
Judgment  rendered  by  a  court  having  Jurisdiction  of  the  subject-matter 
and  parties,  and  keeping  within  the  limits  of  its  power. — Burke  v.  Intt-r- 
State  S.  d  L.  Association,  315. 

Summons — Irregular   Service — Jurisdiction. 

8.  Service  of  summons  on  Sunday  is  not  a  nullity,  but  a  mere  irregularity, 
and  a  Judgment  based  upon  it  is  not  void,  but  voidable  (overruling  Haus- 
icirth  v.  Sullivan,  6  Mont.  203). — Burke  v.  Inter-State  S.  d  L.  Association, 
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JURISDICTION. 


As   to  Jurisdiction   of  district  courts  in  probate  matters,  see   Executors  aki> 

Administbatobs. 
As    to    question    of   Jurisdiction    when   Judgment    is   collaterally    attacked,   see 

Judgments. 
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District  Courts. 


The  district  court  being  a  superior  court  of  general  Jurisdiction,  want  of 
jurisdiction  must  afflrmatively  appear,  to  overthrow  the  pTesumption  that 
the  court  had  Jurisdiction  of  the  subject-matter  of  the  action. — Beach  ▼. 
Spokane  B.  d  W.  Co.,  379. 

LARCENY. 
See  CBiMiNAii  Law. 

LIENS. 
Judgment  Liens — Unpatented  Mining  Claim. 

1.  An  unpatented  mining  claim  being  real  estate,  a  Judgment  lien  attaches- 
to  it,  under  Code  of  Ciyil  Procedure,  Sec.  1197,  declaring  that  from  the 
time  a  Judgment  Is  docketed  it  becomes  a  lien  on  all  real  property  of  the 
Judgment  debtor. — Butte  Hardware  Co.  v.  Frank,  344. 

Judgment  Liens — Unpatented  Mining  Claims — Abandonment. 

2.  A   Judgment   lien   on  an  unpatented  mining  claim  is  not  lost  by  the, 
transfer  in  writing  of  the  claim  by  the  Judgment  debtor,  on  the  ground  that 
such  transfer  is  an  abandonment  thereof,  since  the  transfer  in  writln*;  of 
an  unpatented  claim   does  not  amount  to  an  abandonment. — Butte  Hard- 
ware Co.  V.  Frank,  344. 

MANDAMUS. 
Compel  Performance  of  Ministerial  Duty. 

1.  The  duty  which  the  writ  of  mandate  may  compel  to  be  performed  must 
be  ministerial. — Montana  Ore  Purchasing  Co.  v.  Lindsay,  24. 

Amendment  of  Bill  of  Exceptions. 

2.  Mandamus  will  not  lie  upon  application  of  the  prevailing  party  to  com- 
pel a  Judge  to  amend, — by  Incorporating  therein  particular  i*'"'  Irs,  a  bill 
of  exceptions  tendered  by  the  defeated  party,  this  being  the  exercise  of  a 
Judicial,  and  not  a  ministerial  duty. — Montana  Ore  Purchasing  Co.  v. 
Lindsay,  24. 

Mandamus — Writ  of  Supervisory  Control. 

3.  The  writ  of  mandate  will  not  be  made  to  serve  the  ofQce  of  a  super- 
visory control  writ. — Montana  Ore  Purchasing  Co.  v.  Lindsay,  24. 

Supreme  Court — Original  Jurisdiction. 

4.  Where  the  state  treasurer  refused  to  pay  Interest  on  certain  warrants 
drawn  on  the  school  of  mines  building  fund,  directed  by  statute  to  be  paid 
therefrom,  the  mere  fact  that  it  was  a  state  officer  refusing  to  perform  a 
ministerial  duty  was  not  a  sufficient  reason  for  invoking  the  original  Juris- 
diction of  the  supreme  court  by  an  application  for  mandamus. — State  ear 
rel.  State  Savings  Bank  v.  Barret,  112. 

Supreme  Court — Original  Jurisdiction. 

5.  In  the  future,  applications  to  the  supreme  court  for  writs  of  mandate 
must  "set  forth  •  •  •  the  reasons  which  render  it  necessary  that  the 
writ  should  issue  originally  from  this  court"  (Rule  II,  Subdivision  2). — 
State  ex  rel.  State  Savings  Bank  v.  Barret,  112. 

Judicial  Errors. 

6.  Mandamus  will  not  apply  to  a  Judicial  act  to  correct  an  error. — State^ 
ew  rel.  King  v.  Dint  rut   Court,  202. 
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Judicial  Discretion. 

7.  Mandamus  will  not  He  to  compel  the  court  to  hear  a  motion  for  dissolu- 
tion of  an  injunction,  where  the  court  had  dismissed  the  motion  after  haying 
Its  attention  called  to  the  pleadings,  orders  and  records  in  other  cases  be- 
tween the  same  parties,  and  having  determined  that  the  same  question  had 
heen  decided,  though  the  evidence  on  which  its  determination  was  based 
was  unsatisfactory,  since  mandamua  cannot  be  used  to  control  the  discre- 
tion of  an  inferior  court  acting  within  the  scope  of  Its  authority. — State  ex 
rel.  King  v.  District  Court,  202. 

Clerk  of  District  Court — Execution. 

8.  Under  Code  of  Civil  Procedure,  Sees.  150,  152,  requiring  a  district 
court  to  have  a  seal,  and  prescribing  its  form  and  the  words  to  be  inscribed 
on  it ;  and  Section  1210,  permitting  the  party  in  whose  favor  a  Judgment  is 
given  to  have  a  writ  of  execution  for  its  enforcement,  on  demand,  at  any 
time  within  six  years  after  entry,  which  writ  is  required,  by  Section  1211, 
to  be  issued  in  the  name  of  the  state,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  etc., — a  writ  of  mandate  to  compel  the  clerk  to 
Issue  an  execution  with  the  seal,  bearing  the  -former  name  of  a  county,  is 
the  proper  remedy,  where  the  legislature,  by  a  void  act,  has  attempted 
to  change  the  name  of  a  county. — State  ex  rel.  Sackett  v.  Thomas,  226. 

Supreme  Court — Function  of  Writ. 

0.  By  mandamus  the  supreme  court  may  coerce  into  activity,  but  it  may 
not  be  used  to  control  discretion  or  to  correct  errors. — State  ex  rel.  Ana- 
conda Copper  Mining  Co.  v.  District  Court,  504. 

Costs. 

10.  Where  It  appears  from  the  answer  to  an  alternative  writ  of  mandate 
that  the  defendant  has  performed  what  was  sought  by  the  writ  to  hare 
performed,  but  no  sufficient  or  any  excuse  is  furnished  why  the  matter 
commanded  to  be  done — and  which  the  uncontradicted  averments  of  the 
application  for  the  writ  show  ought  to  have  been  done — had  not  been  done 
before  the  writ  issued,  the  writ  will  be  discharged  at  the  cost  of  the  de- 
fendant.— State  ex  rel.  Boston  d  Montana  C.  C.  d  S.  Mining  Co.  v.  Distnd 
Court,  506. 

MASTER  AND   SERVANT. 
See  Negligence. 

MINES  AND  MINING. 
Patent — Adverse  Claimants. 

1.  The  courts  will  exercise  their  equitable  powers  to  control  and  limit  the 
operation  of  a  patent  as  between  adverse  claimants  whenever  it  is  made  to 
appear  that  by  a  mistaken  application  of  the  law  to  the  facts  by  the  officers 
of  the  land  department  the  patent  has  been  issued  to  the  wrong  person,  or 
when  the  holder  of  the  legal  title  under  it  has  obtained  it  by  fraud  upon 
the  rights  of  one  who  is  entitled  to  it. — Murray  v.  Montana  L.  &  M.  Co.,  14. 

Certificate  of  Purchase. 

2.  A  certificate  of  purchase  Issued  by  the  government  is  evidence  that  the 
party  receiving  it  had  complied  with  all  the  conditions  pre8cril>ed  by  law, 
and  that  he  had  acquired  a  vested  interest  in  the  land  covered  by  the  cer- 
tificate.—  Murray  v.  Montana  L.  <£•  M.  Co.,  14. 
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Certificate  of  Purchase. 


3.  The  land  covered  by  a  certificate  of  purchase,  immediately  on  the  issu- 
ance thereof,  becomes  segregated  from  the  mass  of  the  public  lands,  and  it 
Is  not  subject  to  entry  by  any  one  else,  and  the  oflScers  of  the  land  depart- 
ment have  no  right  to  convey  said  land  to  any  one  else,  so  long  as  the  cer- 
tificate Is  outstanding. — Murray  v.  Montana  L.  d  M.  Co.,  14. 

Ejectment — Evidence — Directing  Verdict. 

4.  Where  plaintiff  brings  ejectment  to  recover  a  mining  claim,  and  the 
defendant  offers  evidence  of  a  superior  claim,  and  that  plaintiff  wrongfully 
obtained  the  patent  thereto,  and  holds  the  property  in  trust  for  defendant, 
it  is  not  error  to  refuse  to  strike  out  such  evidence  for  insufficiency,  but 
tne  proper  method  is  to  move  to  direct  a  verdict. — Murray  v.  Montana  L. 
d  M.  Co.,  14. 

Ejectment — Defense. 

5.  Where  ejectment  is  brought  to  recover  a  mining  claim  which  has  been 
patented  to  the  plaintiff,  the  defendant  may  show  as  a  defense  thereto  that 
he  had  purchased  a  prior  claim  thereto,  and  was  entitled  to  a  patent  there- 
for, but  that  his  vendor  afterwards  wrongfully  conveyed  the  same  property 
to  a  third  person,  who  relinquished  the  claim  to  the  government,  which 
enabled  plaintiff  to  obtain  title  to  the  property. — Murray  v.  Montana  L. 
d  M.  Co.,  14. 

Ejectment — Defense. 

6.  Where  defendant  in  ejectment  for  a  mining  claim  patented  to  plaintiff 
claims  under  a  prior  claim  purchased  from  one  who  received  a  certificate 
of  purchase  therefor,  he  may  show  that  plaintiff's  patent  was  wrongfully 
procured,  though  his  vendor  did  not  adverse  the  ejector's  application. — ■ 
Murray  v.  Montana  L.  d  M.  Co.,  14. 

Bights  of  Co-Tenants. 

7.  For  one  co-tenant,  without  the  consent  of  the  other,  to  mine  and  re- 
move ore  from  the  common  property,  is  an  unauthorized  taking  away  and 
lessening  in  value  of  the  property  within  the  meaning  ,of  <che  Act  of  1865 
(Bannock  Statutes,  p.  454). — Butte  d  Boston  Consol,  Mining  Co.  v.  Mon- 
tana Ore  Purchasing  Co.,  41. 

Rights  of  Co-Tenants — Injunction. 

8.  Any  co-tenant  whose  estate  was  created  after  the  Act  of  1805  took 
effect,  and  before  the  amendment  of  1809  became  operative,  is  entitled  to 
restrain  by  injunction  such  mining  and  removal  of  ore  from  the  common 
property  by  his  co-tenant,  as  Is  prohibited  by  the  statute  of  1865  and  Sec- 
tion 592  of  the  Code  of  Civil  Procedure,  provided  that  the  remedy  at  law 
is  inadequate  and  the  threatened  injury  irreparable. — Butte  d  Boston  Con- 
sol.  Mining  Co.  v.  Montana  Ore  Purchasing  Co.,  41. 

Rights  of  Co-Tenants — Partition — Receiver. 

9.  Mere  colorable  ouster  on  the  part  of  a  tenant  in  common  who  is  in 
possession  of  a  mining  claim  by  the  consent  of  a  co-tenant  who  has  brought 
a  suit  for  partition,  and  the  mere  fact  that  the  care  of  the  property  in- 
volves considerable  expense,  will  not  authorize  the  appointment  of  a  re- 
ceiver pending  the  final  hearing  of  the  suit. — Hcinee  v.  Kleinschmidt,  89. 

Rights  of  Co-Tenants — Partition — Receiver. 

10.  Where  a  co-tenant  has  gone  Into  possession  of  mining  property  by 
consent  of  his  co-tenant,  with  the  understanding  that  he  was  at  liberty 
to  engage  m  mining,  nothing  short  of  a  clear  ouster  and  refusal  to  account 
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coupled  with  insolvency,  would  Justify  a  court  in  taking  the  property  from 
him  through  the  agency  of  a  receiver. — Heinzc  v.  Klcinschmidtj  89. 

Bights  of  Co-Tenants — Partition — Receiver. 

11.  Under  Section  592  of  the  Code  of  Civil  Procedure,  each  tenant  in 
common  has  the  right  to  have  mining  property  stand  as  it  is  until  it  is 
finally  partitioned,  and  to  Justify  a  court  in  invading  tnis  right  and  min- 
ing the  property  through  a  receiver  there  must  be  a  very  clear  showing. — 
Heime  v.  Kleinschmidt,  89. 

Temporary  Restraining  Order — Abuse  of  Discretion. 

12.  Where  a  temporary  restraining  order,  pending  the  hearing  of  an  order 
to  show  cause  why  an  injunction  should  not  issue,  was  against  a  mining 
company,  and  suspended  the  operation  of  valuable  property,  it  was  an 
abuse  of  discretion  to  stay  the  hearing  on  the  order  to  show  canae  six 
weeks  from  the  issuance  of  the  temporary  restraining  order,  as  it  was 
unreasonable  to  suspend  the  operation  of  the  mine  for  so  long  a  period. — 
Wetzstein  v.  Boston  d  Montana  C.  C.  d  8.  Mining  Co.,  135. 

Extralateral  Rights — Injunction  Pendente  lite — Discretion — Appeal. 

18.  Where  the  owner  of  a  mining  claim  sought  to  restrain  the  owner  of  a 
neighboring  claim  from  removing  ore  from  beneath  the  surface  of  plain- 
tiff's claim,  and  the  issue  was  as  to  the  course  of  defendant's  vein  across 
his  claim,  and  the  evidence  was  conflicting,  J^eld,  that  the  granting  by  the 
lower  court,  after  a  hearing,  of  an  injunction  pendente  lite — ^being  so 
largely  a  matter  of  discretion,  would  be  sustained  upon  appeal,  there  beln^ 
substantial  evidence  tending  directly  to  support  plaintiff's  contention  as  to 
the  strike  of  the  vein. — Parrot  Silver  d  Copper  Co.  v.  Heinze,  139. 

Extralateral  Rights — Side  End  Lines. 

14.  Where  a  vein  on  Its  course  crosses  two  opposite  side  lines  of  the  min- 
ing claim,  such  side  lines  thereby  become  in  fact  end  lines,  and  the  locator 
cannot  follow  the  vein,  either  on  its  dip  or  strike,  beyond  vertical  planes 
drawn  through  the  side  end  lines. — Parrot  Silver  d  Copper  Co.  v.  Heing€, 
139. 

Extralateral  Rights — Vein  Crossing  End  and  Side  Line. 

15.  Where  the  apex  of  a  vein  passes  through  one  of  the  parallel  end  lines 
and  a  side  line,  the  extralateral  rights  of  the  locator  are  bounded  by  the 
vertical  plane  of  such  end  line  and  a  parallel  plane  extended  downward 
through  the  point  where  the  apex  crosses  the  side  line. — Parrot  Silver  d 
Copper  Co.  v.  Heinzc,  139  . 

•Grant  from  United  States — Common  Law  Grant. 

16.  A  grant  from  the  United  States  under  the  laws  regulating  the  dispo- 
sition of  mineral  lands  differs  from  a  common  law  grant  in  two  respects 
only,  to-wit :  (1 )  It  is  enlarged  by  the  addition  to  It  of  certain  condi- 
tional extralateral  rights,  and  (2)  it  Is  subject  to  the  conditional  extra- 
lateral  rights  of  neighboring  locatora  or  patentees  or  their  successors. — 
Parrot  Silver  d  Copper  Co.  v.  Heinze,  139. 

Common  Law  Rights. 

17.  Under  Revised  Statutes  of  the  United  States,  Sec.  2322,  where  the 
apex  of  a  vein  Is  In  defendant's  location,  but  he  has  no  right  to  follow  it 
beyond  the  vertical  plane  of  his  south  line  owing  to  such  line  being  an  end 
line,  •plaintiff,  whose  location  is  situated  south  of  that  of  defendant,  is 
entitled,  as  against  defendant,  to  the  ores  of  said  vein  beneath  plaintilTs 
surface. — Parrot  Silver  d  Copper  Co.  v.  Heinze,  139. 
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I  n  Junction — ^Receiver. 

18.  Certain  parties  claiming  title  to  a  mine  sued  for  an  injunction  re- 
straining certain  others  and  their  lessee  from  working  tlw  mine.  The  les- 
see's estate  would  terminate  before  a  final  adjudication  of  the  matter  could 
be  had,  and  the  restraining  order  sought  would  do  him  great  damage.  Held, 
that  a  receiver  could  not  be  appointed  on  the  ground  that  the  bond  which 
would  be  required  on  granting  the  restraining  order,  suit  on  which  would 
be  the  lessee's  only  remedy,  would  not  afford  such  lessee  adequate  protec- 
tion, since  it  would  be  presumed  that  the  bond  required  would  be  sufficient 
to  protect  the  lessee  from  any  loss  occasioned  by  such  order. — Hickey  v. 
Parrot  Silver  d  Copper  Co.,  164. 

InJunl;tion — Receiver. 

19.  Under  Code  of  Civil  Procedure,  Sec.  950,  Subd.  6,  authorizing  courts 
to  appoint  receivers  in  all  cases  "where  receivers  have  heretofore  been  ap- 
pointed by  the  usages  of  courts  of  equity,'*  the  lessee  in  possession  of  a 
certain  mine,  the  operation  of  which  was  enjoined  pending  the  settlement  of 
a  dispute  as  to  title  between  the  lessor  and  others,  was  not  entitled  to  the  ' 
appointment  of  a  receiver,  with  power  to  remove  ore,  on  the  ground  that 
his  lease  would  expire  before  final  adjudication,  and  hence  be  rendered 
valueless  by  the  injunction,  since  the  receivership  was  not  necessary  to  the 
preservation  of  the  rights  of  the  parties. — Hickey  v.  Parrot  Silver  d  Copper 
Co.,  164. 

Injunction — Receiver. 

20.  Under  Code  of  Civil  Procedure,  Sec.  950,  Subd.  6,  a  receiver  will  not 
be  appointed  in  an  action  for  an  injunction  against  trespasses  with  power 
to  take  away  the  substance  of  the  estate,  on  the  ground  that  the  defendant 
will  enjoin  or  has  enjoined  the  plaintiff  in  possession  from  extracting  ore 
from  the  property. — Hickey  v.  Parrot  Silver  d  Copper  Co.,  164. 

"Extra lateral   Rights — Burden  of  Proof — Injunction. 

21.  In  action  by  the  owners  of  a  mining  claim  to  restrain  the  removal  of 
ore  by  defendants,  who  owned  an  adjoining  claim,  and  had  entered  by  un- 
derground workings  on  plaintiffs'  claim,  the  burden  was  on  defendants  to 
show  that  the  vein  they  were  mining  In  plaintiffs'  claim  had  its  apex  in 
their  claim. — Moloney  v.  King,  188. 

Extralateral  Rights — Injunction — Discretion. 

22.  Where,  in  an  action  by  the  owners  of  a  mining  claim  to  restrain  the 
removal  of  ore  by  defendants,  who  owned  an  adjoining  claim,  and  had  en- 
tered by  underground  workings  on  plaintiffs'  claim,  there  was  much  evi- 
dence that  the  apex  of  the  vein  was  in  defendants'  claim,  but  there  wns 
some  evidence  to  the  contrary,  and  the  development  had  not  progressed  far 
enough  to  identify  the  vein  in  defendants'  claim  with  that  in  plaintiff»' 
claim,  nor  to  show  with  certainty  the  location  of  the  apex  of  the  vein  in 
controversy.  Held,  that  though  on  paper  the  case  made  by  the  plaintiffs 
may  not  appear  to  be  strong,  yet  the  supreme  court  on  appeal  would  not 
declare  that  the  lower  court  had  abused  its  discretion  in  granting  a  tempo- 
rary injunction  on  such  evidence. — Moloney  v.  King,  188. 

Prima  Facie  Trespassers. 

23.  The  owners  of  a  mining  claim,  who,  by  underground  workings,  enter 
within  the  vertical  planes  of  the  surface  boundaries  of  an  adjoining  claim 
owned  by  others,  are  prima  facie  trespassers. — Moloney  v.  King,  188. 

Forfeiture — Relocation — Instruction. 

24.  Plaintiff  based  his  title  to  a  mining  claim  on  a  location  made  in  1877, 
and  there  was  evidence  that  a  third  person  had  located  the  ground  in  1876 ; 
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but  he  testified  that  he  never  did  any  work  thereon  except  "to  represent  the 
gulch,"  and  there  was  no  other  evidence  that  he  ever  did  any  work  after 
his  location,  while  there  was  some  evidence  that  work  had  been  done  on  the 
ground  in  1869,  but  that  none  was  done  thereafter  until  plaintiff  located 
the  claim.  The  court  instructed  that,  if  such  person  located  the  claim  at 
the  time  stated,  plaintiff  could  acquire  no  title  by  his  location,  unless  such 
person  had  abandoned  the  claim.  Held  that  this  was  misleading,  since  there 
might  have  been  a  forfeiture  found  by  reason  of  such  person's  failure  to 
represent  the  claim. — McKay  v.  McDouffoll,  258. 

Abandonment. 

25.  Abandonment,  as  applied  to  mining  claims  held  by  location  merely, 
takes  place  only  when  the  locator  voluntarily  leaves  his  claim  to  be  appro- 
priated by  the  next  comer,  and  regardless  of  what  may  become  of  it  in  the 
future. — McKay  v.  McDougall,  258. 

Forfeiture. 

:^6.  A  forfeiture  takes  place  by  operation  of  law^,  without  regard  to  the 
intention  of  the  appropriator,  whenever  he, — having  neglected  to  make  the 
required  annual  expenditure  upon  the  claim  within  the  time  allowed, — 
fails  to  preserve  his  right  by  resuming  work  thereon  before  a  complete  re- 
location by  another. — McKay  v.  McDougall,  258. 

Discovery — Marking  Boundaries. 

27.  In  the  absence  of  a  statute  making  additional  requirements,  or  a  local 
rule  or  custom,  a  compliance  with  the  statutes  of  the  United  States  (as  to 
discovery  and  marking  of  the  boundaries  of  mining  claims)  is  sufficient. — 
McKay  v.  McDougall,  258. 

Valid  Location — Question  of  Fact. 

28.  Whether  the  evidence  shows  a  valid  location  is  a  question  of  fact  for 
the  jury, — and  not  a  matter  of  law  for  the  court  to  decide. — McKay  v. 
McDouoallj  258. 

Forfeiture — Question  of  Fact. 

29.  Forfeiture  is  a  question  of  fact  for  the  Jury  upon  the  evidence  to  de- 
cide.— McKay  v.  McDougall,  258. 

Relocation — Resumption  of  Work. 

30.  Where  a  mining  claim  on  which  plaintiff  had  located  was  relocated  by 
defendant,  but  the  notice  filed  by  him  was  defective,  and  It  was  shown 
that,  before  it  was  properly  remedied  by  an  amended  notice,  plaintiff  had 
performed  work  on  the  mine,  It  was  error  to  instruct  that  on  a  suspension 
of  work  the  right  to  resume  was  lost,  where  a  qualified  relocator  enters  and 
initiates  a  location,  and  a  resumption  of  work  between  the  initiator}-  and 
final  acts  of  location  is  of  no  avail,  since  the  acts  required  in  the  location 
of  a  claim  are  distinct,  and  all  must  be  performed  before  a  legal  location 
exists. — McKay   v.   McDougall,  258. 

Relocation — Notice  of  Location — Amendment. 

31.  Plaintiff  located  a  mining  claim  on  ground  which  a  third  person  had 
located  the  year  before.  Subsequently  defendant  entered  and  filed  a  notice 
of  location  on  the  same  claim,  but  owing  to  defects  therein  he  afterwards 
filed  an  amended  notice,  and  meanwhile  plaintiff  had  resumed  work.  Held, 
that  as  there  was  a  question  as  to  whether  the  claim  by  the  third  person 
was  a  valid  and  subsisting  one  when  plaintiff  entered,  in  which  case  plain- 
tiff's location  was  void  and  defendant's  title  was  good,  the  amended  notice 
filed  by  defendant  was  admissible  in  evidence.-  If ciCay  v.  McDougall,  258. 
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Unpatented  Claims — Judgment  Lien. 

• 

32.  An  unpatented  mining  claim  being  real  estate,  a  judgment  lien  at* 
taches  to  It,  under  Code  of  Civil  Procedure,  Sec.  1197,  declaring  that  from 
the  time  a  judgment  Is  docketed  it  becomes  a  Hen  on  all  real  property  of 
the' judgment  debtor. — Butte  Hardware  Co.  v.  Franks  344. 

Unpatented  Claims — Abandonment — Judgment  Lien. 

33.  A  judgment  Hen  on  an  unpatented  mining  claim  is  not  lost  by  the 
transfer  In  writing  of  the  claim  by  the  judgment  debtor,  on  the  ground 
that  such  transfer  is  an  abandonment  thereof,  since  the  transfer  in  writing 
of  an  unpatented  claim  does  not  amount  to  an  abandonment. — Butte  Hard- 
ware Co.  V.  Frank,  344. 

Unpatented  Claims — Judgment  Lienor — Adverslng. 

34.  Rev.  St.  U.  S.  Sec.  2332,  declares  that  nothing  in  the  chapter  of  the 
Revised  Statutes  relative  to  the  locating,  holding  or  procuring  of  titles  to 
mining  claims  and  to  adverse  claims,  etc.,  shall  be  deemed  to  impair  any 
lien  which  may  have  attached  in  any  way  to  any  mining  claim  prior  to 
the  Issuance  of  the  patent.  Held,  that  a  judgment  creditor  having  a  lien 
on  an  unpatented  mining  claim  was  not  obliged  to  adverse  the  claim  of  the 
locator  unaer  the  United  States  statutes  providing  for  the  filing  of  adverse 
claims  against  one  seeking  a  patent  for  a  mining  claim  on  the  public 
domain.  But  after  execution  levied  and  officer's  deed  made  and  delivered, 
the  purchaser  should  adverse,  because  the  Hen  is  gone  as  a  lien. — Butte 
Hardware  Co.  v.  Frank,  344. 

Right  of  Way — Condemnation  Proceedings — "Prospect," 

35.  In  condemnation  proceedings  for  a  right  of  way  over  mining  claims. 
It  was  not  necessary  for  the  court — at  least  In  the  absence  of  a  specific 
request  therefor — to  define  the  word  "prospect,"  as  used  in  an  Instruction, 
since  the  term  Is  well  understood  In  all  mining  districts  in  the  West. — 
Helena  d  Livingston  ti.  d  R.  Co.  v.  Lynch,  497. 

Ditches  and  Flumes — Condemnation  ^(proceedings. 

36.  In  condemnation  proceedings  for  a  right  of  way  for  a  ditch  and  flume 
over  mining  claims,  an  instniction,  contrary  to  Civil  Code,  Sees.  1897- 
1899,  that  the  right  of  defendant  to  the  use  of  any  water  in  the  ditch  was 
dependent  on  an  agreement  between  the  parties,  was  harmless  error  where 
there  was  no  evidence  to  w^hlch  the  Instruction  could  apply. — Helena  d 
Livinston  S.  d  R.  Co,  v.  Lynch,  497. 

Mining  Claims — Common  Law  Rights — Order  for  Inspection  and  Survey. 

37.  Relators  were  the  owners  of  patented  claims  Anaconda,  St.  Lawrence, 
Smoke  Stack  and  Rob  Roy,  and  subsequently  defendant  located  the  Copper 
Trust  mine  on  a  discovery  near  the  eastern  comers  of  the  Smoke  Stack 
and  St.  Lawrence,  alleging  that  the  vein  there  discovered  passed  on  its 
strike  through  the  Smoke  Stack,  the  St.  Lawrence  and  into  the  Anaconda. 
Defendant's  claim  was  so  located  as  to  include  within  its  lines  most  of 
tne  space  Included  within  the  Smoke  Stack  and  St.  Lawrence,  and  also  a 
space  to  the  southwest  of  these  claims  and  to  the  east  of  the  Anaconda 
not  included  In  the  surface  rights  of  the  three  claims  through  which  the 
vein  passed,  nor  subject  to  their  extralateral  rights,  but  which  was  within 
the  surface  of  the  Rob  Roy.  Defendant  did  not  claim  any  right  to  follow 
the  vein  to  such  space,  but  that  it  belonged  to  him  by  appropriation.  Held, 
that  the  ores  in  such  space  belonged  prima  facie  to  the  relators,  as  owners 
of  the  Rob  Roy,  by  virtue  of  common-law  rights,  though  no  part  of  the 
apex  was  within  Its  bounds,  and  therefore  it  was  error,  in  an  action  by  the 
defendant  against  the  relators  for  removing  ores  from  such  space,  to  grant 
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him  an  order  for  the  inspection  of  relators'  mines,  under  Code  of  Civil 
Procedure,  Sees.  1814,  1815,  providing  that  such  order  may  be  made  *'for 
good  cause  shown"  pending  an  action  for  the  recovery  of  a  mine. — State 
ex  rel.  Anaconda  Copper  Mining  Co.  v.  District  Court,  504. 

Location. 

38.  Quaere :  .  Whether  a  valid  location  can  be  made  by  a  trespass  upon 
the  surface  of  lands  to  which  patent  has  already  been  Issued. — State  ew  rel. 
Anaconda  Copper  Mining  Co.  v.  District  Court,  504. 

Mining  Claim — Common  Law  Rights — Kxtralateral   Rights. 

39.  The  owner  of  a  mining  claim  holds  everything  beneath  the  surface, 
subject  only  to  the  rights  of  an  adjoining  locator  or  patentee,  who  has  the 
apex  of  a  vein  and  who  has  compiled  with  the  statute,  to  pursue  it  on  Its 
dip  beneath  the  surface. — State  ex  rel.  Anaconda  Copper  Mining  Co.  v.  Dis- 
trict Court,  504. 

Order  for  Inspection  and  Survey — Supreme  Court — Supervisory  Control. 

40.  Where  defendant  sued  relators,  alleging  that  they  were  removing  ore 
from  certain  premises  the  right  to  which  was  in  defendant,  but  the  evidence 
showed  that  the  prima  facie  right  was  in  relators,  an  order  granting  de- 
fendant and  his  employees  right  to  enter  and  Inspect  all  of  relators'  sur. 
rounding  mines  for  the  period  of  40  days  for  the  purpose  of  obtaining 
evidence,  being  an  order  not  appealable  nor  subject  to  control  by  any  of 
the  specified  writs  within  the  Jurisdiction  of  the  court,  it  was  a  proper 
case  for  the  court  to  exercise  the  power  of  "supervisory  control"  over  the 
inferior  court,  conferred  by  Constitution,  Art.  VIII  Sec.  2. — State  ex  rel. 
Anaconda  Copper  Mining  Co.  v.  District  Court,  504. 

Order  for  Inspection  and  Survey. 

41.  Under  Section  1314  of  the  Code  of  Civil  Procedure,  the  court  may  not, 
without  reasonable  showing,  and  in  disregard  of  the  rights  of  the  party  in 
possession  of  mining  property,  or  in  control  of  the  means  of  access  to  it. 
permit  his  adversary  to  enter  upon  it,  merely  because  he  desires  and  aslss 
for  an  order  permitting  him  to  do  so  ;*  whenever  the  order  is  made  without 
"good  cause  shown,"  it  is  an  infringement  on  the  rights  of  the  party  In 
possession,  and  may  be  set  aside  aa  unauthorized. — State  ex  rel.  Anaconda 
Copper  Mining  Co.  v.  District  Court,  504. 

Location — Occupancy — Tenants    in    Common — Oral    Partition. 

• 

42.  Where,  prior  to  the  location  of  a  quartz  mining  claim,  the  surface  was 
occupied  by  dlflFerent  persons,  who  agreed  that  one  should  locate  for  all, 
and  that,  after  patent  Issued,  conveyances  should  be  made,  vesting  in  each 
full  title  to  the  surface  occupied  by  him,  but  the  conveyances  were  in  fact 
never  made,  tne  agreement  and  continued  occupation  after  the  patent 
issued  did  not  constitute  an  oral  partition,  as  the  location  of  such  claim 
confers  on  the  locator  the  right  to  the  exclusive  enjoyment  of  all  tlie  sur- 
face ground. — Mullins  v.  Butte  Hardware  Co.,  525. 

Location — Occupancy — ^Tenants  in  Common — Oral   Partition. 

48.  Prior  to  the  location  of  a  quartz  mining  claim  the  occupants  of  the 
surface  had  but  a  naked  possessory  right,  and  after  the  location  by  one  of 
them  for  all,  under  an  agreement  to  convey  to  each  the  surface  occupied, 
Vue  right  was  but  an  equity  to  hold  such  person  as  trustee,  and  the  agree- 
ment and  continued  occupation  could  not  amount  to  an  oral  partition. — 
MulHna  v.  Butte  Hardware  Co,,  525. 

Oral  Partition — Notice. 

44.  The  person  securing  the  patent  having  executed  deeds  to  each  of  the 
occupants  for  an  undivided  interest  in  the  mine,  but  not  referring  to  any 


Mortgages.  611 

surface  interest  as  distinguished  from  the  interest  in  the  whole  claim,  the 
continued  occupation  of  the  separate  portions  of  the  surface,  with  payment 
of  taxes,  and  the  making  of  improvements  thereon,  was  not  inconsistent 
with  the  record  title,  and  gave  no  notice  to  subsequent  purchasers  or  In- 
cumbrancers that  the  occupant  claimed  any  certain  divided  interest ;  and 
Civil  Code,  Sec.  502,  relating  to  notice,  had  no  application. — Mullina  v. 
Butte  Hardware  Co.j  525. 

Oral  Partition — Notice — Burden  of  Proof. 

45.  If  the  burden  was  on  subsequent  purchasers  to  show  that  they  pur 
chased  interests  in  a  mining  claim  for  a  valuable  consideration,  and  with- 
out notice  of  the  occupant's  equitable  unrecorded  title  to  certain  surface 
rights,  such  burden  was  discharged  by  the  introduction  of'tlie  deeds  under 
which  the  purchasers  held,  setting  forth  a  valuable  consideration. — Mulling 
V.  Butte  Hardware  Co.,  525. 

Oral  Partition — Notice —  Bona  Fide  Purchaser. 

46.  Where  a  grantee  of  a  mine,  with  notice  of  an  outstanding  equity,  con- 
veys to  one  without  notice,  and  for  a  valuable  consideration,  such  purchaser 
is  protected. — Mullins  v.  Butte  Hardware  Co.,  525. 

Oral   Partition — Notice —  Bona  Fide  Purchaser. 

47.  The  record  title  to  a  mine  held  by  the  occupants  of  the  surface  was 
of  undivided  interests,  without  reference  to  any  claim  for  separate  and 
distinct  surface  right,  and  C.  one  of  such  owners  conveyed  an  undivided 
interest  to  M.  by  deed  recorded  in  1880.  M.  conveyed  to  U.  by  deed  re- 
corded in  1882.  H.  Conveyed  to  D.  by  deed  recorded  in  1889.  In  1885  the 
same  owner  (C.)  conveyed  another  undivided  Interest  to  N.  by  a  deed  pur- 
porting also  to  convey  a  distinct  surface  right  thereoh.  Held,  that  the 
recorded  deeds  to  M.  and  H'.  were  suflQcient  to  protect  D.  and  his  grantees 
from  a  claim  that  they  had  notice  of  the  claim  to  a  distinct  portion  of  the 
surface.  The  occupancy  of  the  lot  by  N.,  as  his  grantor's  lessee,  for  a 
year  and  a  half  before  his  purchase,  and  his  continued  occupancy,  was  not 
notice  of  the  separate  claim  to  surface  rights.  Kven  if  M.  and  H.  were 
chargeable  with  notice  of  N.'s  claim,  the  title  of  D.  and  his  grantees  was 
superior. — Mullins  v.  Butte  Hardware  Co.,  525. 

MORTGAGES. 
Foreclosure — Pleading. 

1.  Where  a  mortgage — ^glven  to  secure  two  notes — ^provided  that  in  case 
of  default  in  the  payment  of  the  principal  as  provided  in  the  notes,  or  any 
part  thereof,  or  if  the  interest  thereon  be  due  and  unpaid  for  30  days,  the 
mortgagee  could  consider  the  whole  principal  expressed  in  the  notes  as 
immediately  due  and  payable,  a  complaint  which  alleged  one  of  the  notes 
to  be  due  and  unpaid  would  support  a  Judgment  for  the  full  amount  se- 
cured, though,  at  the  time  the  complaint  was  filed,  30  days  had  not  elapsed 
after  default  in  payment  of  interest. — Caplice  Commercial  Co.  v.  Caa- 
Hdy,  81. 

Foreclosure — Parties. 

2.  Where  a  second  mortgage  of  church  property  did  not  purport  to  be  the 
deed  of  the  corporation,  but  was  executed  by  the  president  and  secretary 
of  the  trustees  individually,  and'  duly  recorded,  it  was  not  necessary,  in 
order  to  foreclose  their '  equitable  right  to  redeem,  to  make  the  second 
mortgagees  parties  to  an  action  to  foreclose  a  prior  mortgage  on  the  church 
property,  since  the  second  mortgage  was  not  constructive  notice  that  it 
was  on  Buoh  property. — Shackleton  v.  Alien  Chapel  A.  M.  E.  Church,  121. 
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Foreclosure — Evidence — Trial  Practice. 

3.  In  a  suit  to  foreclose  a  mortgage,  It  was  proper  to  refuse  to  strike  out 
the  testimony  of  the  plaintiff  at  the  close  thereof  on  the  ground  that  her 
testimony  was  Incompetent,  Immaterial  and  irrelevant,  in  that  she  had 
failed  to  produce,  or  account  for  the  nonproductlon  of,  the  note  on  which 
tae  action  was  based  :  plaintiff's  testimony  being  not  only  as  to  a  search 
for  the  note,  but  as  to  circumstances  tending  to  suppor  her  allegation  that 
lae  note  had  not  been  paid  ;  and,  as  the  testimony  for  plaintiff  was  not 
all  in,  the  court  had  no  knowledge  but  that  further  evidence  might  be  in- 
troduced, showing  a  search. — Withers  v.  Kemper  et  al.,  482. 

MUNICIPAL    CORPORATIONS. 

Streets — Nuisance. 

1.  One  w^ho  creates  or  maintains  a  nuisance  in  a  street  is  liable  to  a  pas- 
senger who.  being  himself  without  negligence,  is  injured  thereby. — Rohin*on 
V.   Mills,  391. 

Streets — Nuisance — Excavation. 

2.  An  unauthorized  excavation  of  a  city  street  Is  a  nuisance  per  sr. — 
Robinson  v.  Mills,  301. 

Streets — Nuisance — Excavation. 

3.  The  failure  to  replace  a  city  street  in  its  former  safe  condition  after 
the  purpose  of  an  authorized  excavation  has  been  accomplished  constitutes 
a  nuisance. — Robinson  v.  Mills,  391. 

Streets — Excavation — Negligence. 

4.  Under  Political  Code,  Sec.  4800,  Subd.  73,  requiring  a  city  street  exca- 
vated by  the  permission  of  the  city  autliorltles  to  be  placed  in  as  good 
condition  as  formerly  existed  by  the  person  making  the  excavation,  a  water 
company  authorized  to  make  an  excavation  is  negligent  in  failing  to  use 
the  highest  degree  of  care  to  fill  the  excavation  in  such  a  manner  that  it 
will  not  be  rendered  dangerous  by  the  action  of  rain,  frost,  etc. — Robinson 
V.  Mills,  891. 

Streets — Excavation — Negligence. 

5.  Under  Political  Code,  Sec.  4800,  Subd.  73,  a  water  company  authorized 
to  make  an  excavation  is  liable  to  an  Individual  for  injuries  received 
through  its  negligence  In  failing  in  its  duty  to  restore  the  street  to  its 
former  safe  condition. — Robinson  v.   Mills,  391. 

Streets — Excavation — Liability — Instruction. 

6.  An  instruction,  in  an  action  for  injuries  received  by  reason  of  the 
defective  filling  of  an  excavation  in  a  city  street  by  a  water  company  au- 
thorized to  make  the  excavation,  and  required  by  Political  Code,  Sec.  4800, 
Sul)d.  73,  to  place  the  street  in  as  good  condition  as  before  the  excavation* 
that  it  is  incumbent  on  the  company  to  restore  the  street  to  as  good  con- 
dition as  before  the  excavation,  is  not  erroneous  on  the  ground  that  the 
exact  restoration  of  the  street  is  impossible,  but  is  to  be  construed  as  only 
requiring  its  restoration  to  its  former  safe  condition. — Robinson  v.  Mills, 
391. 

Streets — Excavation-  Liability — Instruction. 

7.  An  instruction,  in  an  action  for  injuries  received  by  reason  of  the 
defective  filling  of  an  excavation  in  a  city  street  by  a  water  company 
authorized  to  make  the  excavation,  that  it  is  liable  for  injuries  resulting 
from  its  failure  to  put  the  street  in  its  former  condition,  as  required  by 
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Political  Code,  Sec.  4800,  Snbd.  73,  is  not  erroneous  in  Imposing  the  lia- 
bility of  an  insurer,  when  considered  in  connection  with  other  instructions 
only  requiring  the  exercise  of  the  highest  degree  of  care. — Robinson  v. 
MilU,  391. 

Sidewalks — Defects — Question  for  Jury. 

8.  In  a  sidewalk  composed  of  cement  blocks,  four  were  broken  and  re- 
placed. The  new  blocks  were  so  hard  and  smooth  that  100  persons  slipped 
and  fell  thereon  in  about  a  year,  and  25  fell  within  two  months  of  plain- 

.  tiff's  accident.  Held,  that  the  question  whether  the  walk  was  defective 
and  in  a  dangerous  condition  was  for  the  jury. — Leonctrd  v.  City  of  Butte, 
410. 

Sidewalks — Defects — Notice — Question  for  Jury. 

9.  Where  four  blocks  in  a  cement  sidewalk  differed  from  the  others,  and 
were  so  slippery  that  100  people  had  fallen  thereon  within  a  year,  and 
25  within  two  months, — one  of  them  being  seriously  hurt,  and  another 
being  helped  up  by  a  policeman, — and  the  place  had  grown  so  notorious 
that  it  caused  amusement  among  the  passers  when  persons  fell  there,  the 
qu^tion  whether  the  city  authorities  had  notice,  actual  or  constructive,  of 
the  defect,  was  for  the  Jury. — Leoniurd  v.  City  of  Butte,  410. 

Sidewalks — Defects — Liability — Instructions. 

10.  Where,  in  an  action  against  a  city  for  injury  caused  by  a  defective 
sidewalk,  the  Jury  are  correctly  instructed  as  to  the  duty  of  the  city  relat- 
ing to  walks,  but  the  court,  in  a  paragraph  relating  to  the  notice  to  the 
city  of  a  defect,  declared  its  duty  to  be  to  keep  sidewalks  "in  good  condi- 
tion and  safe,"  instead  of  in  a  reasonably  safe  and  good  condition,  the  ver- 
dict should  not  be  set  aside  on  that  ground,  since  it  was  manifest  the  Jury 
could  not  have  been  misled  by  the  charge  as  a  whole. — Leonard  v.  City  of 
Butte,  410. 

NEGLIGENCE. 

Master  and  Servant. 

1.  An  employee  was  struck  and  injured  by  a  cable  attached  at  one  end  to 
a  locomotive,  and  at  the  other  to  a  plow  then  being  used  to  unload  cars  of 
dirt  at  a  curve.  The  cable  slipped  over  a  wooden  stake  In  a  socket  on  the 
edge  of  a  car  on  the  outside  of  the  curve,  behind  which  it  was  placed  by 
plaintiff's  fellow  servants  to  prevent  the  plow  being  pulled  off 'the  car  on 
the  inside  of  the  curve.  There  was  a  groove  in  the  socket  holding  the 
stake,  in  which  the  cable  was  usually  placed  when  unloading  dirt  at  a 
curve.  There  was  no  evidnce  that  a  block  and  tackle  would  have  been 
safer  than  the  groove,  which  means  was  reasonably  safe.  Held,  that  the 
evidence  did  not  support  a  verdict  that  the  employee  was  injured  by  the 
employer's  neglect  to  provide  and  use  a  block  and  tackle  to  guide  such 
cable. — 2iolan  v.  Montana  Central  Ry,  Co.,  107. 

Master  and  Servant. 

2.  A  complaint  alleged  that  plaintiff  was  injured  by  the  fall  of  rock  from 
the  roof  of  a  mine,  and  that  defendant  failed  to  furnish  a  reasonably  safe 
place  for  plaintiff  to  work,  and  negligently  allowed  the  roof  of  the  mine  to 
remain  in  an  unsafe  condition,  and  failed  to  properly  brace  it,  and  that  it 
was  liable  to  cave  in  unless  properly  supported.  There  was  evidence  that 
the  roof  of  the  mine  was  in  a  lose  and  dangerous  condition,  but  the  fall 
of  slate  was  immediately  caused  by  the  attempt  of  a  mining  engineer  to 

.  remove  a  small  portion  of  the  slate  in  fixing  a  plug  for  a  sight.  Held,  that 
it  was  error  to  limit  plaintiff's  right  of  recovery  to  a  showing  that  the  roof 
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fell  from  its  own  weight,  and  not  in  connection  with  any  other  canse. — 
Freeman  v.  Sand  Coulee  Coal  Co.,  194. 

Concurriog  Causes. 

3.  Where  an  injury  Is  the  result  of  two  concurring  causes,  the  party  re- 
sponsible for  one  of  them  is  not  exempt  because  the  person  who  is  respon- 
sible for  the  other  may  be  equally  culpable. — Freeman  y.  Sand  Coulee  Coal 
Co.,  194. 

City  Streets — Excavation. 

4.  Under  Political  Code,  Sec.  4800,  Subd.  73,  requiring  a  city  street  exca- 
vated by  the  permission  of  the  city  authorities  to  be  placed  in  as  good 
condition  as  formerly  existed  by  the  person  making  the  excavation,  a  water 
company  authorized  to  make  an  excavation  is  negligent  in  failing  to  use 
the  highest  degree  of  care  to  fill  the  excavation  in  such  a  manner  that  It 
will  not  be  rendered  dangerous  by  the  action  of  rain,  frost,  etc. — Robinifon 
V.   Mill8,   391. 

City  Streets — Excavation. 

5.  Under  Political  Code,  Sec.  4800,  Subd.  73,  a  water  company  authorized 
to  make  an  excavation  is  liable  to  an  individual  for  Injuries  received 
through  its  negligence  in  failing  In  its  duty  to  restore  the  street  to  its 
former  safe  condition. — Robinson  v.  Mills,  391. 

City  Streets — Excavation — Liability  of  Receiver. 

6.  A  receiver  of  a  water  company,  appointed  after  the  excavation  has  been 
filled,  but  before  the  occurrence  of  an  accident  resulting  from  its  negli- 
gence in  making  the  fill,  is  liable  for  such  injuries,  though  he  has  no 
notice  of  the  defect,  since  the  appointment  cast  on  him  the  duty  of  repair- 
ing the  street,  and  he  is  presumed  to  have  knowledge  of  the  defect. — Robin- 
son V.   Mills,  391. 

NEW  TRIAL. 
Excessive  Verdict. 

1.  Where,  in  an  action  for  conversion,  the  trial  court  regards  the  verdict 
as  in  excess  of  the  value  of  the  property,  it  is  not  error  to  give  the  plaintiff 
the  option  of  remitting  the  excess,  and,  if  he  does  so,  to  order  the  verdict 
to  stand  for  the  residue,  Instead  of  granting  a  new  trial  absolutely,  under 
Code  of  Civil  Procedure,  Sec.  1771,  Subd.  6,  authorizing  the  granting  of  a 
new  trial  for  insufiiclency  of  the  evidence  to  Justify  the  verdict. — Chicatjo 
Title  d  Trust  Co.  v.  O'Marr,  242. 

Statement — Striking  Out. 

2.  Where  a  statement  on  motion  for  a  new  trial  was  erroneously  stricken 
from  the  record  by  the  trial  court,  such  proceeding  would  vitiate  the  order 
denying  a  new  trial,  since  the  motion  therefor  rested  on  the  statement. — 
Beach  v.  Spokane  R.  d  W.  Co.,  367. 

Contradictory  Instructions. 

3.  Where  instructions  are  upon  a  material  point,  and  are  in  conflict,  a 
new  trial  will  be  granted,  unless  it  appears  that  the  appellant  has  suffered 
no  prejudice. — Robinson  v.  Mills.  391. 

Contradictory  Instructions. 

4.  Where  conflicting  instructions  are  upon  an  immaterial  point,  and  it  is 
not  reanonably  apparent  that  the  jury  have  been  misled,  a  new  trial  will 
not  be  granted. — Robinson  v.  Mills,  391. 
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NONSUIT. 
Failure  of  Proof — Negligence. 

Hvidenco  reviewed  and  held,  that  the  trial  court  erred  in  denying  a  motion 
for  nonsuit. — Xolan   v.  Montana  Central  Ry.  Co.,  107. 

m 

NUISANCE. 
Streets. 

1.  One  who  creates  or  maintains  a  nuisance  in  a  street  is  liable  to  a 
passenger  who»  being  himself  without  negligence,  is  injured  thereby. — 
Robinson  v.   MUls,  391. 

Streets — Excavation. 

2.  An  unauthorized  excavation  of  a  city  street  is  a  nuisance  per  se. — 
Robinson  v.   Mills,  391. 

Streets — Excavation. 

3.  The  failure  to  replace  a  city  street  In  Its  former  tfafe  condition  after 
the  purpose  of  an  authorized  excavation  has  been  accomplished  constitutes 
a  nuisance. — Robinson  v.  Mills,  391. 

PARTITION. 
See  Te.sancy  is  Common. 

PLEADING    (Civil). 
Mortgage — Foreclosure. 

1.  Where  a  mortgage — ^given  to  secure  two  notes — provided  that  in  case 
of  default  in  the  payment  of  the  principal  as  provided  In  the  notes  or  if 
the  Interest  thereon  be  due  and  unpaid  for  30  days,  the  mortgagee  could 
consider  the  whole  principal  expressed  in  the  notes  as  immediately  due  and 
payable,  a  complaint  which  alleged  one  of  the  notes  to  be  due  and  unpaid 
would  support  a  Judgment  for  the  full  amount  secured,  thotigh,  at  the  time 
the  complaint  was  filed,  30  days  had  not  elapsed  after  default  in  payment 
of  interest. — Caplive  Commercial  Co.  v.  Cassidy,  81. 

Injunction — Complaint. 

2.  Whe^e,  on  the  trial  of  an  action  to  restrain  defendants  from  destroying 
plaintiff's  telegraph  wires  and  poles,  there  is  no  allegation  in  the  complaint 
that  defendants  were  threatening  to  do  any  injury  to  the  plaintiff,  or  that 
he  feared  or  believed  there  was  an  existing  danger,  or  that  defendants 
were  insolvent,  defendants'  objection  to  any  evidence,  on  the  ground  that 
the  complaint  fails  to  state  any  cause  of  action  against  them,  should  be 
sustained. — Haupt  v.  Independent  Tel.  d  Messenger  Co.,  122. 

Bill  in  Equity. 

3.  There  are,  at  least,  three  rules  to  be  observed  in  framing  a  bill  in 
equity:  (1)  To  state  the  plaintiflT's  rights  in  the  subject  matter;  (2)  to 
set  up  the  acts  which  the  defendant  is  doing  or  treatening  to  do  against 
such  rights:  and  (3)  to  give  a  distinct  statement  In  ordinary  and  concise 
language  of  such  facts  as  show  to  the  court  that  the  Injury  will  be  irre- 
parable.— Haupt  V.  Independent   Tel.  d  Messenger  Co.,  122. 

Injunction — Amended  Complaint — Discretion. 

4.  Where,  In  an  action  to  restrain  defendants  from  destroying  plaintiff's 
telegraph  wires  and  poles,  the  proposed  amended  complaint  does  not  show 
that  plaintiff  has  poles  and  wires  of  nny  material  value,  or  sufficient  for 
business,  it  Is  not  an  abuse  of  discretion  for  the  court  to  refuse  to  permit 
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Bucb  amended  complaint  to  be  filed,  since  such  complaint  does  not  show 
that  plaintiff  may  l>e  irreparably  injured,  and  hence  does  not  state  a  cause 
of  action  for  injunction. — Haupt  v.  Independent  Tel.  d  Messenger  Co.,  122. 

Counterclaim — Replication. 

5.  In  a  suit  on  a  note,  defendant  set  up  as  a  counterclaim  the  amount 
taxed  by  the  court  for  his  legal  seryices  on  a  mortgage  foreclosure.  Plain- 
tiff's replication  alleged  that  it  had  been  agreed  between  them  that  when- 
ever, on  a  foreclosure  sale,  plaintiff  purchased  the  propvty,  defendant 
should  receive  one-half  of  the  attorney's  fee  as  taxed  by  the  court,  and  that 
the  other  half  should  go  to  the  plaintiff :  that  plaintiff  had  purchased 
under  the  foreclosure  in  question ;  and  that  one-half  of  the  fee  allowed  had 
been  credited  on  the  note.  Hcldj,  that  it  was  error  to  strike  that  part  of 
plaintiff's  replication  relative  to  the  agreement,  on  the  ground  that  it  was 
against  public  policy,  since  if  the  contract  was  immoral,  and  had  been  exe^ 
cuted,  the  plaintiff  had  a  right  to  show  the  facts  in  defense  of  the  counter- 
claim.— Murray  v.  Haldorn,  218  . 

Contracts — Performance   of  Conditions   Precedent  . 

6.  Under  Code  of  Civil  Procedure,  Sec.  746,  declaring  that  in  pleading 
performance  of  conditions  precedent  In  a  contract  it  shall  not  be  necessary 
to  state  the  facts  showjng  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  on  his  part,  a  complaint 
in  an  action  on  a  fire  policy  sufficiently  alleges  performance  of  a  condition 
precedent  in  the  policy,  requiring  loss  to  be  ascertained  by  arbitrators  in 
case  of  disagreement,  when  it  alleges  generally  that  plaintiff  has  duly  per- 
formed all  the  conditions  of  the  policy  on  his  part. — Ackley  v.  Phcnix  Ins. 
Co.,  272. 

Motion  to  Strike  Out  I*art  of  an  Answer  —Notice. 

7.  Notice  of  a  motion  to  strike  out  part  of  an  answer,  set  for  hearing 
August  2,  but  not  called  till  the  day  of  trial,  in  October  of  the  same  year, 
when  both  parties  were  present,  was  sufficient. — Kipp  v.  fifiJr erman,  296. 

Trover  and  Conversion — Redundancv. 

8.  Where  plaintiff  alleged  a  wrongful  levy  on  goods  in  possession  of  his 
agent,  and  the  answer  denied  plaintiff's  ownership,  Justifying  the  seizure 
thereof  on  a  Judgment  execution  against  the  agent  as  the  owner  of  the 
goods,  a  further  paragraph  of  the  answer,  alleging  the  agent's  exclusive 
ownership,  and  that  plaintiff  was  estopped  from  claiming  any  interest 
therein,  because  the  goods  were  on  an  Indian  reservation,  the  rules  of  which 
forbade  plaintiff  from  selling  at  said  place,  was  redundant,  and  hence 
properly  stricken  out. — Kipp  v.  Silverman,  296. 

Trover  and  Conversion — IM^adlng  Evidence. 

9.  Where  plaintiff  alleged  a  wrongful  seizure  of  his  goods  in  the  hands  of 
his  agent,  and  the  answer,  denying  his  ownership,  showed  the  agent's  exclu- 
sive possession,  management  and  control  thereof,  a  contract  of  agency  be- 
tweeu  plaintiff  and  the  agent  was  properly  admitted  to  rebut  the  presump- 
tion of  the  agent's  ownership. — Kipp  v.  Silverman,  296. 

Defective  Denial. 

10.  A  reply  denying  "each  and  every  material  allegation"of  the  answer,  is 
bad  for  uncertainty. — Burke  v.  Inter-State  Savings  d  Loan  Association,  315. 

Allegation  of  Nonpayment  of  a  Note — Judgment  by  Default. 

11.  Where  a  complaint  allej^rt'd  "that  the  said  note  Is  now  long  past  doe 
and  unpaid,  that  payment  of  the  same  has  been  frequently  demanded,  and 
tli.'M    plaintiff   Is  now   the   owner  and  holder  thereof,"  a  Judgment  thereon 
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by  defanlt  is  admissible  In  a  collateral  action,  assuming  that  tbe  complaint 
defectively  alleged  nonpayment  of  the  note. — Burke  v.  Inter-State  8.  A  L. 
Aaaociation^  315. 

Bill  in  Equity — Substantive  Allegation^. 

12.  A  complaint  alleged  that  plaintiff  had  a  docketed  judgment  against  R. 
and  that  certain  unpatented  mining  claims  were  conveyed  by  deed  absolute 
from  D.  to  R.,  who  on  the  same  day  gave  a  quitclaim  deed  to  F.,  and  that 
the  property  was  sold  to  plaintiff  at  judgment  sale.  F.  was  in  the  pos- 
session of  the  property  at  the  time  the  quitclaim  deed  was  made.  Ileldj 
that  there  being  neither  an  allegation  that  R.  ever  owned  any  of  the  prop- 
erty, nor  that  F.  ever  got  any  property  or  title  from  him,  and  there  beiug 
an  implication  of  doubt  as  to  the  title  from  R.,  owing  to  his  having  given 
a  quitclaim  deed  to  one  in  possession,  the  complaint  was  insufficient  to 
sustain  a  suit  on  the  theory  that  the  Judgment  sale  of  the  land  to  plain- 
tiff transferred  to  him  title  to  the  claims. — Butte  Hardware  Co.  v.  Frank, 
344. 

Water  Rights —  Complaint — Parties — Demurrer. 

18.  Where  the  complaint  in  a  suit  to  restrain  defendant  from  diverting 
the  waters  of  a  creek  does  not  show  that  plaintiffs  had  not  brought  In 
all  the  claimants  of  such  waters,  the  objection  that  there  was  a  defect  of 
parties  cannot  be  taken  by  demurrer. — Beach  v.  Spokane  R.  <6  W.  Co.,  379. 

Water  Rights — ^Answer — Parties. 

14.  Where  property  owners  having  the  right  to  divert  waters  from  a  creek 
seek  to  restrain  a  diversion  therefrom  by  a  third  person,  all  the  property 
owners  using  such  waters  are  not  necessary  parties,  and  hence  allegations 
to  that  effect  in  defendant's  answer  were  properly  stricken  out. — Beach  v. 
Spokane  R.  d  TF.  Co.,  379. 

Water  Rights — Complaint — Demurrer. 

15.  A  complaint  in  an  action  to  restrain  defendant  from  diverting  waters 
to  the  use  of  which  plaintiffs  were  entitled  alleged  the  dates  and  amounts 
of  the  appropriations  made  by  the  predecessors  In  interest  of  the  plaintiffs, 
the  actual  and  continuous  use  of  the  waters,  and  the  usual  matters  in  com- 
plaints of  like  character.  Held  not  demurrable  for  falling  to  deraign  plaln- 
tlff^s  respective  titles. — Beach  v.  Spokane  R.  A  W.  Co.,  379. 

Injury  Committed  by  an  Insane  Person — Complaint. 

16.  Under  Code  of  Civil  Procedure,  Sec.  745,  providing  that,  in  pleading  a 
judgment  of  a  court,  it  may  be  stated  to  have  been  duly  given  or  made,  a 
complaint  alleging  that  an  insane  person  was  "so  declared  by  a  court  of 
competent  Jurlndiction,"  and  "was  duly  committed  to  the  insane  asylum," 
does  not  show  the  duty  of  the  keeper  of  the  asylum  to  receive  and  keep 
such  person,  under  Political  Code,  Sec.  2308,  providing  that  the  insane  per- 
son, together  with  the  order  of  the  judge  and  certificate  of  the  physicians, 
must  be  delivered  to  the  keeper  of  the  asylum,  since  the  allegation  does  not 
show  the  name  of  the  court  or  that  any  order  was  made  or  delivered  to 
the  keeper. — Walter  v.  Mitchell,  385. 

Unlawful   Detainer — Complaint. 

17.  A  complaint  to  recover  land  alleged  that  defendant  unlawfully  with- 
held the  same,  and  that  the  relation  of  landlord  and  tenant  existed  between 
the  parties,  which  defendant  denied,  and  alleged  that  plaintiff's  grantor 
held  the  property  as  trustee  to  secure  certain  indebtedness  due  him  from 
defendant,  and  not  as  owner,  of  which  fact  plaintiff  had  knowledge,  and 
defendant  demanded  to  be  decreed  the  owner  of  the  premises.  On  plain- 
tiff's motion  the  equitable  delouHc  was  tried  first,  resulting  m  a  finding  that 
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plaintiff  bad  no  knowledge  of, the  equities  existing  between  defendant  and 
plaintiff's  grantor,  and  tbat  the  relation  between  the  latter  parties  waa 
that  of  trustee  and  cestui  que  trust,  as  alleged  by  defendant.  Heldj,  that  It 
was  error  to  refuse  to  dismiss  plaintiff's  complaint,  since  the  relation  of 
landlord  and  tenant,  as  alleged  by  the  plaintiff,  was  inconsistent  with  the 
facts  already  found.  The  action  cannot  be  maintained  as  a  suit  to  quiet 
title,  since  the  necessary  averment  of  ownership  on  the  part  of  plaintiff 
does  not  appear,  and  the  case  was  not  tried  on  that  theory. — Boucher  v. 
Baraalou,  439. 

PRKSUMPTIONS. 

As  to  settled  and  certified  bill  x>f  exceptions,  see  Bill  of  Exceptions,  3. 

As  to  Jurisdiction,  see  Judgments,  4,  5. 

As  to  service  of  statement  on  motion  for  a  new  trial,  see  Appeals,  38. 

As  to  district  courts  generally,  see  Jukisdicti(>\. 

As  to  action  of  court  in  refusing  an  injunction,  see  Appeal,  50. 

As  to  findings  of  the  court,  see  Findings,  4. 
As  to  presumption  on  appeal  from  a  Judgment,  see  Appeal^  53. 

PROBATE   PROCEEDINGS. 
Jurisdiction  of  District  Court. 

1.  The  district  court's  power  when  sitting  in  probate  matters  Is  derived 
from  the  statute,  and  it  cannot  go  beyond  the  provisions  of  the  statute. — 
/State  ex  rel.  Kelly  v.  DistiHct  Court,  33. 

Contest  of  Will— Time. 

2.  Grounds  for  contesting  a  will,  which  were  filed  before  the  date  to  which 
the  hearing  of  the  petition  for  probate  had  been  postponed,  were  in  time, 
though  the  time  originally  fixed  by  the  court  within  which  objections  might 
be  filed  had  expired. — iState  ex  rel.  Donovan  v.  District  Court.  355. 

Contest  of  Will — Intervention. 

3.  Code  of  Civil  l*rocedure.  Sec.  589,  providing  that  any  person,  before 
trial,  may  intervene  in  an  action  by  filing,  by  leave  of  court,  the  grounds  of 
the  intervention,  does  not  apply  to  the  filing  of  grounds  for  contesting  a 
will. — State  ex  rel.  Donovan  v.  District  Court,  355. 

Escheat — Right  of  State— Time. 

• 

4.  I'nder  the  Codes  of  1895,  a  proceeding  by  the  attorney  general  to  re- 
duce property  to  his  possession,  or  a  proceeding  by  him  in  the  nature  of 
an  inquest  of  ofllce  to  determine  vvrhether  the  state  has  title  to  lands,  may 
not,  In  any  event,  be  commenced  within  five  years  after  the  death  of  the 
decedent. — State  ex  rel.  Donovan  v.  District  Court,  355. 

Contest  of  Will — Contingent  Interest. 

5.  To  entitle  a  person  to  oppose  a  testamentary  paper  under  Section  232t> 
of  the  Civil  Code,  it  is  sufiident  if  he  disclose  the  existence  of  a  contingent 
interest. — State  ex  rel.  Donovan  v.  District  Court,  355. 

Contest  of  Will— Kscheat— Right  of  State. 

0.  Civil  Code.  Sec.  1852,  Subd.  8,  provides  that  If  an  intestate  leaves  no 
heirs,  his  estate  escheats  to  the  state ;  and  Section  2329  authorises  any 
person  Interested  to  conte.st  a  will.  Held,  that,  where  a  testator  died 
without  heirs,  the  state  was  entitled  to  contest  a  proposed  will,  since  it 
was  an  interested  party,  within  the  meaning  of  the  Code. — State  ex  rel. 
Donovan  v.   District  Court,  355. 
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Contest  of  Will— -Escheat— Right  of  State. 

7.  Civil  Code,  Sec.  1867,  provides  that  no  resident  foreigner  can  take  by 
succession  unless  he  appears  and  claims  such  succession  within  five  years 
after  the  death  of  the  decedent  to  whom  he  claims  succession ;  and  Section 
1868  declares  that,  when  succession  Is  not  claimed  as  provided  In  the  pre- 
ceding section,  the  district  court  must  direct  the  attorney  general  to  reduce 
the  property  to  the  possession  of  the  state,  and  that  the  proceeds  thereof 
must  be  deposited  in  the  state  treasury,  to  be  paid  to  a  nonresident  alien 
whenever,  within  five  years  after  such  deposit,  he  shall  prove  that  he  is 
entitled  thereto.  Code  of  Civil  Procedure,  Part  HI,  Title  VIII,  authorizes 
the  attorney  general  to  file  an  information  on  behalf  of  the  state  requlrini; 
all  persons  Interested  in  an  estate  to  appear  and  show  cause  why  the  same 
should  not  vest  in  the  state.  Held  that,  where  a  testator  had  no  resident 
heirs,  the  state  was  entitled  to  file  objections  to  the  probate  of  the  will 
before  the  expiration  of  five  years  from  testator's  death  ;  otherwise  the  rljht 
to  contest  would  be  barred  by  Code  of  Civil  Procedure,  Sec,  2366,  making 
the  probate  of  a  will  conclusive  if  not  contested  within  one  year. — State 
ex  rcl.  Donovan  v.  District  Court,  355. 

PUBLIC  PRINTING. 
Road  Tax  Receipts. 

1.  Under  Political  Code,  Sec.  4233,  fixing  the  maximum  rates  for  public 
printing,  and  providing  a  certain  rate  for  printing  blanks,  and  an  increased 
rate  for  county  warrants,  with  stubs,  printed  on  bond  paper,  and  providing 
an  additional  compensation  for  numbering  and  perforating  road  tax  re- 
ceipts, special  poor  tax,  or  other  blanks  requiring  such  additional  work,  the 
price  to  be  paid  for  printing,  perforating  and  numbering  road  tax 
receipts  is  the  price  for  ordinary  blanks,  with  additional  compensation  for 
nerf orating  and  numbering,  and  not  the  special  rate  for  county  warrants. — 
Stevens  v.  Ravalli  County,  306. 

Special-Sized  Blanks. 

2.  Under  Political  Code,  Sec.  4233,  fixing  the  maximum  rate  for  public 
printing,  and  providing  a  reduction  of  a  certain  percentage  for  all  blanks 
of  a  certain  kind  in  excess  of  1,000,  and  providing  an  additional  compen- 
sation for  perforating  and  numbering  blanks,  the  charge  for  perforating 
and  numbering  is  not  reduced  because  the  number  exceeds  1,000. — Stevens 
V.  Ravalli  County,  306. 

Special- Sized  Blanks. 

3.  Where  a  printer  contracts  to  furnish  blanks  to  a  county  for  a  certain 
percentage  of  the  maximum  rate  established  by  Political  Code,  Sec.  4233,. 
which  provides  that  the  standard  of  size  used  shall  be  flat-cap  sheets,  14 
by  17  inches,  the  printer  is  not  entitled  to  a  special  price  for  blanks  not 
capable  of  being  cut  from  flat-cap  paper,  since  the  extra  expense  of  odd- 
sized  blanks  should  have  been  considered  by  the  printer  in  making  the  con- 
tract.— Stevens  v.  Ravalli  County,  306. 

Newspaper  Notices. 

4.  Under  Political  Code,  Sec.  4233,  providing  that  newspaper  notices 
printed  for  the  public  shall  be  paid  for  by  the  folio,  which  shall  be  measured 
by  taking  the  space  occupied  by  100  words  of  solid  nonpareil  type,  a  news- 
paper publishing  such  rotices  in  larger  type  is  only  entitled  to  compensation 
for  the  number  of  folio.s  %rhlch  such  notices  would  have  required  If  printed 
in  nonpareil. — Stevaitf  v.  Ravalli  County,  306. 
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quiktino  title. 

■  See  Pleading  (civil)  17. 

RECEIVERS. 

Rit>''>-8  of  Co-Tenants — Partition. 

1.  In  a  suit  for  partition  between  tenants  In  common  a  court  of  equity  bas 
power  to  appoint  a  receiver :  but  this  power  should  be  exercised  with  great 
caution  lest  Injury  be  done  to  the  rights  of  a  co-tenant,  hence  In  any  such 
case  where  an  appointment  Is  sought  there  must  be  shown  a  legal  or  equi- 
table right,  reasonably  clear  and  free  from  doubt,  attended  with  danger  of 
loss,  and  that  no  Injury  will  result  from  the  party  whose  rights  are  thus 
Invaded. — Heinzc  v.  Klcinscmidtf  89. 

Rights  of  Co-Tenants— Partition. 

2.  Mere  colorable  ouster  on  the  part  of  a  tenant  In  common  who  Is  in  pos- 
session of  a  mining  claim  by  the  consent  of  a  co-tenant  who  has  brought  a 
suit  for  partition,  and  the  mere  fact  that  the  care  of  the  property  involves 
considerable  expense,  will  not  authorize  the  appointment  of  a  receiver 
pending  the  final  hearing  of  the  suit, — Hcinze  v.  Kleinschmidt,  89. 

Rights  of  Co-Tenants — Partition. 

3.  Where  a  co-tenant  has  gone  into  possession  of  mlping  property  by  con- 
sent of  his  co-tenant,  with  the  understanding  that  he  was  at  liberty  to 
engage  In  mining,  nothing  short  of  a  clear  ouster  and  refusal  to  account, 
coupled  with  Insolvency,  would  Justify  a  court  in  taking  the  property  from 
him  through  the  agency  of  a  receiver. — Ileinze  v.  Kleinschmidt,  89. 

Rights  of  Co-Tenants— I>artltlon. 

4.  Under  Section  592  of  the  Code  of  Civil  Procedure,  each  tenant  In  com- 
mon has  the  right  to  have  mining  property  stand  as  it  is  until  it  is  finally 
partitioned,  and  to  Justify  a  court  in  Invading  this  right  and  mining  the 
property  through  a  receiver  there  must  be  a  very  clear  showing. — Heinzc 
V.  Kleinschmidt,  89. 

Injunction — Lessee's  Right. 

5.  Certain  parties  claiming  title  to  a  mine  sued  for  an  injunction  restrain- 
ing certain  others  and  their  lessee  from  working  the  mine.  The  lessee's 
estate  would  terminate  before  a  final  adjudication  of  the  matter  could  be 
had,  and  the  restraining  order  sought  would  do  him  great  damage.  Held, 
tnat  a  receiver  could  not  be  appointed  on  the  ground  that  the  bond  which 
would  be  required  on  granting  the  restraining  order,  suit  on  which  would  be 
the  lessee's  only  remedy,  would  not  afford  such  lessee  adequate  protection, 
since  it  would  be  presumed  that  the  bond  required  would  be  sufficient  to 
protect  the  lessee  from  any  loss  occasioned  by  such  order. — Hickey  v.  Parrot 
Silver  d  Copper  Co.,  1G4. 

Lessee's   Right. 

6.  The  court  would  not  appoint  a  receiver  because  the  damages  the  lessee 
would  suffer  by  reason  of  such  restraining  order  would  be  difficult  of  ascer- 
tainment and  proof. — Hickey  v.  Parrot  Silver  tt  Copper  Co.,  164. 

Lessee's   Right. 

V.  Under  Code  of  Civil  Procedure,  Sec.  950,  Subd.  6,  authorising  courts 
to  appoint  receivers  In  all  cases  "where  receivers  have  heretofore  been  ap- 
pointed by  the  usages  of  courts  of  equity,"  the  lessee  in  possession  of  a 
certain  mine,  the  operation  of  which  was  enjoined  pending  the  settlement 
of  a  dispute  as  to  title  between  the  lessor  aftd  others,  was  not  entitled  to 
the  appointment  of  a  receiver,  with  power  to  remove  ore,  on  the  ground 
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that  his  lease  would  expire  before  final  adjudication,  and  hence  be  rendered 
valueless  by  the  injunction,  since  the  receivership  was  not  necessary  to  the 
preservation  of  the  rights  of  the  parties. — lUckvy  v.  Parrot  Silver  &  Copper 
Co.,  164. 

Injunction — Extraction   of  Ore   from   Property. 

8.  Under  Code  of  Civil  Procedure,  Sec.  950,  Subd.  6,  a  receiver  will  not 
be  appointed  In  an  action  for  an  injunction  against  trespasses  with  power 
to  take  away  the  substance  of  the  estate,  on  the  ground  that  the  defend- 
ant will  enjoin  or  has  enjoined  the  plaintiff  In  possession  from  extracting 
ore  from  the  property. — Hickey  v.  Parrot  Silver  tC-  Copper  Co.,  164. 

Petition  by  Party  In  Possession. 

9.  A  party  In  possession  of,  and  asserting  title  to,  mining  property  may 
not  of  his  own  volition  over  the  objection  of  the  party  likewise  asserting 
title  thereto  surrender  the  possession  to  the  court  for  operation  by  It — 
through  a  receiver — of  the  property. — Hiokey  v.  Parrot  Silver  d  Copper 
Co.,  164. 

Appointment. 

10.  The  power  to  appoint  a  receiver  Is  to  be  exercised  with  conservatism 
and  caution ;  a  strong  showing  should  be  made  that  the  appointment  is 
necessary  to  the  preservation  of  the  thing  or  right  in  controversy, — espec- 
ially is  this  true  when  the  court  is  invited  by  one  of  the  parties  to  embark 
property  seized  by  it  through  its  receiver  in  industrial  enterprises,  and 
expose  it  to  the  hazard  incident  to  the  conduct  of  such  a  business. — Hickey 
V.  Parrot  Silver  d  Copper  Co.,  164. 

Lessee's  Right. 

11.  A  lessee  Is  no  more  entitled  to  have  a  receiver  appointed  than  Is  his 
landlord. — Uickey  v.  Parrot  Silver  A  Copper  Co.,  164. 

City  Streets — Excavation — Liability. 

12.  A  receiver  of  a  water  company,  appointed  after  the  excavation  has 
been  filled,  but  before  the  occurrence  of  an  accident  resulting  from  Its 
negligence  in  making  the  fill,  is  liable  for  such  injuries,  though  he  has  no 
notice  of  the  defect^  since  the  appointment  cast  on  him  the  duty  of  repair- 
ing the  street,  and  he  is  presumed  to  have  knowledge  of  the  defect. — Robin- 
son V.  Mills,  391. 

Permission   to   Sue  Receiver — Necessity. 

13.  Under  25  U.  S.  Stat.  435,  Sec.  3,  authorizing  suits  against  federal 
receivers  without  the  consent  of  the  appointing  court  in  respect  to  any  act 
of  the  receiver  in  carrying  on  the  business,  an  action  may  be  brought  with- 
out consent  against  the  receiver  of  a  water  company,  who  continues  Its 
business,  for  his  failure  to  put  a  street  in  a  safe  condition,  though  it  was 
excavated  and  defectively  filled  by  the  company  before  his  appointment. — 
Robinson  v.  Mills,  391. 

Receiver's   Liability — Instr\jctIons. 

14.  Where  a  receiver  is  appointed  for  a  water  company  which  has  negli- 
gently failed  to  properly  fill  an  excavation  made  in  the  street,  and  suit  is 
brought  against  the  receiver  for  an  Injury  resulting  therefrom,  after  his 
.appointment,   error  in  contradictory  Instructions,  some  of  which  state  his 

liability  as  dependent  on  notice  and  others  as  being  absolute,  does  not 
authorize  the  reversal  of  a  judgment  for  plaintiff,  since  the  liability  Is  not 
uependent  on  notice,  and  it  is  immaterial  whether  the  question  of  notice 
was  considered  by  the  jury. — Robinson  v.  Mills,  391. 
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Notice  to  Receiver. 

ao.  .  Where  a  receiver  of  a  water  company  continues  employees  of  the  com- 
pany who  have  formerly  made  and  negligently  filled  an  excavation  in  the 
street,  and  w^ho  attempt  to  remedy  the  defect  after  his  appointment^  their 
knowledge  of  the  defect  or  of  facts  sufficient  to  Impart  notice  thereof,  con- 
stitute notice  to  the  receiver. — Robinson  v.  Mills,  391. 

Building  and  Loan  Associations. 

16.  Under  Civil  Code,  Sec.  561,  constituting  the  directors  of  a  corporation 
dissolved  for  any  reason  trustees  to  wind  up  its  affairs,  when  the  directors 
of  a  building  and  loan  association,  whose  charter  has  expired*  are  acting 
as  such  trustees,  a  receiver  should  not  be  appointed  unless  it  appears  that 
the  party  complaining  has  been,  or  is  about  to  be,  injured  by  unwarranted 
procedure  on  the  part  of  such  trustees. — Farrell  v.  Evans  ct  al.,  444. 

REFEREES. 
Trial — Restricting   Cross-Examination. 

1.  Error  of  a  referee  in  unduly  restricting  cross-examination  of  a  witness 
was  not  prejudicial  when  the  testimony  sought  to  be  elicited  was  covered 
substantially  by  subsequent  testimony  from  the  same  witness  on  cross- 
examination. — Ackley  v.  Pheniw  Ins.  Co.,  272. 

Insurance  Policy — Recovery — Amount. 

2.  A  decision  by  a  referee  allowing  a  recovery  on  a  fire  policy,  without  any 
deduction  on  account  of  a  prior  loss  for  which  proof  had  been  made,  was 
not  erroneous,  where  there  was  no  evidence  of  the  amount  of  the  prior  loss 
or  that  it  had  been  adjusted  and  paid. — Ackley  v.  Phcnis  Ins.  Co.,  272. 

RIGHT  OP   WAY. 

See   CONDKM NATION    PROCBRDINOS. 

RULES  OF  DISTRICT  COURTS. 
Motions — Affidavits  In  Support  Thereof. 

1.  Under  a  rule  of  court  requiring  that  affidavits  and  papers  to  be  used 
in  support  of  a  motion  shall  be  served  on  the  attorneys  of  the  parties  at 
the  time  notice  of  motion  is  served,  it  was  not  error  for  the  court  to  re- 
fuse to  consider  affidavits  of  the  moving  party  served  two  days  after  the 
notice  and  three  days  before  the  hearing  of  a  motion,  such  affidavits  not 
referring  to  matters  coming  to  the  attention  of  the  movants  after  notice 
was  served. — State  ex  rel.  King  v.  District  Court,  202. 

Force  and  Effect. 

2.  Reasonable  rules  of  the  district  courts,  when  made  and  published*  are 
part  of  the  law  of  the  land  so  far  as  procedure  in  such  courts  is  concerned, 
and  so  far  as  the  supreme  court  Is  concerned  in  passing  upon  the  action  of 
such  courts  in  relation  thereto. — State  em  rcl.  King  v.  District  Court,  202, 

RULES  OF  SUPREME  COURT. 
Defective  Brief. 

1.  Where  appellant's  brief, — filed  while  former  rules  were  still  in  force. — 
contains  assignments  of  error  which  tail  to  comply  with  the  requirements 
of  the  former,  as  well  as  the  present,  rules,  such  assignments  will  not  be 
considered. — Murray  v.  Montana  Lumber  d  Manufacturing  Co.,  14. 
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Defective  Brief. 


2.  Where  an  assignment  of  error  in  appellant's  brief,  though  fatally  de- 
fective under  the  rules  in  force  when  the  brief  was  filed,  yet  so  far  complies 
with  the  present  rules  as  to  enable  the  supreme  court  to  examine  the  ques- 
tions raised  by  it  without  additional  labor,  the  court  will  waive  such  defect. 
— Murray  v.  Montana  Lumber  d  Manufacturing  Co.,  14. 

Defective  Brief. 

3.  Where  assignments  of  error  are  not  referred  to  in  the  argument  in  ap- 
pellant's brief,  the  court  will  assume  that  counsel  for  appellant  considered 
them  without  merit. — Murray  v.  Montana  Lumber  d  Manufacturing  Co.,  14. 

Defective  Brief. 

4.  An  appeal  will  be  dismissed  where  the  statement  of  the  case  in  appel- 
lant's brief  falls  to  comply  with  the  requirement  of  Subdivision  "n"  of  Sec-' 
tlon  3  of  Rule  X  of  the  Supreme  Court. — Conklin  v.  Cullen,  30. 

Defective  Brief. 

5.  Under  Supreme  Court  Rule  5,  Subsection  3  (16  Montana  595),  which 
was  operative  when  appellants'  brief  was  filed,  an  order  appealed  from  will 
be  affirmed  when  appellants'  brief  does  not  refer  to  anv  page  number  of  the 
transcript,  nor  contain  a  speciflcatlon  of  errors. — Harrington  v.  Smith,  111. 

Defective  Brief. 

6.  A  specification  of  the  error  or  errors  relied  upon  Is  an  indispensable 
prerequisite  to  the  consideration  of  appealed  pauses  on  their  merits. — 
Harrington  v.  Smith,  111. 

Defective  Brief. 

7.  When  the  appellant's  brief  is  not  in  substantial  conformity  with  the 
Rules  of  the  Supreme  Court,  the  appeal  will  be  dismissed  on  motion  of  the 
respondent ;  in  the  absence  of  such  motion  the  court  will  affirm  the  order  or 
judgment  appealed  from. — Patterson  v.  Pfouta,  163. 

Record  on  Appeal — Printed  Matter. 

8.  Under  Supreme  Court  Rule  VI II,  Sec.  1,  providing  that  any  printed 
matter  introduced  in  evidence  in  the  trial  court  may  be  made  a  part  of 
the  record  on  appeal  by  being  authenticated  by  a  certificate  of  the  trial 
jUdge,  printed  matter  so  introduced  in  evidence  will  not  be  considered  on 
appeal  unless  certified  to  by  the  trial  court. — Stevens  v.  Ravalli  County,  306. 

SERVICE. 

See   Summons. 
Supreme  Court,  8. 

STARE  DECISIS. 
Rule  in  Matters  of  Practice. 

In  matters  of  practice  the  rule  of  Stare  decisis  does  not  control,  as  it  Is 
proper  to  establish  a  correct  and  legal  practice,  if  error  has  been  committed 
in  a  former  opinion  of  the  court,  provided  it  is  apparent  that  no  substantial 
Injury  will  be  suffered  by  litigants  by  reason  of  reliance  upon  the  precedent. 
— Wetzstein  v.  Boston  d  Montana  C.  C.  d  S.  Mining  Co.,  135. 

statute  op  limitations. 

Action  on  an  Account  Not  Founded  on  a  Writing. 

1.  Laws  of  1880.  p.  172,  provides  that  an  action  on  an  account,  not 
founded  on  a  written  instrument  signed  by  the  party  chargeable  therewith, 
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shall  be  commenced  within  Ave  years.  Code  of  Civil  Procedure,  Sec.  514, 
Subd.  1,  which  took  effect  July  1,  1895,  declares  that  actions  of  that  nature 
shall  be  commenced  within  three  years.  Section  8450  provides  that,  when  a 
limitation  prescribed  in  any  existing  statute  has  begun  to  run  before  the 
Code  takes  effect,  the  time  which  has  already  run  shall  be  deemed  part  of 
the  time  prescribed  as  such  limitation  by  the  Code.  Held,  that  suit  com- 
menced December  29,  1897,  on  an  open  account  not  founded  on  a  writing, 
due  December  31,  1892,  was  barred  by  limitations,  notwithstanding  the 
period  of  six  months  after  July,  1895,  allowed  by  the  Code  within  which 
to  commence  suit,  was  unreasonably  short,  since  suit  was  not  commenced 
within  a  reasonable  time  thereafter. — Sherman  v.  Xaaon,  283. 

Highways — Prescription. 

2.  Plaintiff  for  several  years  had  hauled  the  ore  from  its  mine  across  de- 
fendant's land  to  a  public  highway.  The  public  had  traveled  across  the 
land  where  they  chose  since  1887,  but  the  particular  road  since  traveled 
by  plaintiff  was  constructed  by  persons  hauling  its  ores  under  contract  in 
1893.  Held,  that  plaintiff  had  not  acquired  a  prescriptive  right  to  such 
road  under  Compiled  Statutes  of  1887,  Dlv.  1,  Sec.  29,  fixing  a  limitation 
of  five  years  for  actions  to  recover  real  property,  when  the  Code  of  Civil 
Procedure  took  effect,  July  1,  1895,  which,  in  Section  483,  prescribes  a 
limitation  of  ten  years,  since  such  right  over  uninclosed  land  cannot  be 
acquired  until  the  travel  has  been  confined  to  a  particular  way  for  the 
length  of  time  prescribed  by  such  statutes. — Montana  Ore  Purchtuing  Co. 
V.  Butte  d  Boston  Consol.  Mining  Co.,  427. 

Public  Highways — User. 

3.  Under  Political  Code,  Sec.  2600,  providing  that  roads  laid  out  or  erected 
by  others  than  the  public,  dedicated  or  abandoned  to  the  public,  are  public 
highways,  such  dedication  or  abandonment  is  not  show^n  by  mere  user  until 
the  period  of  limitations  of  actions  to  recover  real  property  has  elapsed. — 
Montana  Ore  Purchasing  Co.  v.  Butte  d  Boston  Consol.  Mining  Co.,  427. 

STATUTES. 

(List  of  Statutes  of  Montana  Cited  or  Construed.) 

Bannock    Statutes^   1864-65. 

P.  454    (Joint   Rights  and  Obligations) 69 

CoDiFiKD  Statutes  op  1871-72. 

P.  504     (Joint    liights) 69 

ItKvisED  Statutes  op  1879. 

P.  590   (Quartz  Lodes) 263 

Laws  op  1883. 
P.  95    (Mining    Claims) 263 

Compiled  Statutes  of  1887. 
First  Division  (Code  of  Civil  Procedure). 

Sec.  20 40 

Sec.  29 .........[[......,[.,  430 

Sec.  71 323 

Sec.  78 '. .........  S23 

Sec.  79 323 

Sec.  80 323 

Sec.  358 424 

Sec.  436 216 
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Fifth  Division    (General  Laws). 

Sec.  258 537 

Sec.  259 537 

Sec.  260 : 537 

Sec.  1293 40 

Sees.  1294-1296   (Chapter  77) : 70 

Sec.    1296 40 

Sec.    1477 266 

Sees.  1496-1507 429 

Sec.    1963 425 

I^AWS  OF  1889. 

P.   172    (Limitations  of  Actions) 284 

Codes  of  1895. 
(Political  Code.) 

Sec.  *  16 : 161 

Sec.    1572 114 

Sec.    1584 lift 

Sec.    1591 114 

Sec.    1594 114 

Sec.    1595 114 

Sec.    1597 115 

Sec.    1600 11,4,  116.  118 

Sec.     1601 ; 114-121 

Sec.     1773 158,  160 

Sec.    1  i84 162 

Sec.    1940 160 

Sec.    19*0b 160,  162 

Sec.    1962 159 

Sec.    2307 388 

Sec.    2308 387 

Sec.    2600 431 

Sec.    3615 266 

Sees.    3630-3641 429 

Sec.    4233 311 

Sec.    4510 864 

Sec.    4521 364 

Sec.    4800 395 

(Civil  Code.) 

Sec.    561 454 

Sec.    1504 , 425 

Sec.    1640 538 

Sec.    1641 L 538 

Sec.    1644 538 

Sec.    i852 365 

Sec.    1867 364 

Sec.    1868 364 

Sec.    1869 364 

Sec.    1891 382 

Sees.    1897-1899 503 

Sec.  1941 40 

Sec.  2103 489,  494,  495 

Sec.  2206 280 

Sec.  2207 9 

Sec.  2217 281 

Sees.    2950-3052 480 

Vol.  XXV-40. 
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Sec.  2951 494 

Sec.  2953 494 

Sec.  2956 494 

Sec.  4491 133.  155 

(Code  of  Civil  Procedure.) 

Sec.  130 235 

Sec.  152 235 

Sec.  203 522 

Sec.  373 3 

Sec.  483.  .  V 430 

Sec.  514 284,  285 

Sec.  579 380.  389 

Sec.  585 40 

Sec.  589 363 

Sec.  592 67,  68.  76,  78,  80,  106 

Sec.  593 40 

Sec.  613 :  . .  .  237 

Sec.  619 237 

Sec.  680 130 

Sec.  68o 130 

Sec.  745 388 

Sec.  746 277 

Sec.  778 92 

Sec.  873 136,  139.  257 

Sec.  890 32t» 

Sec.  950 188 

Sec.  1001 40 

Sec.  1080 502 

Sec.  1114 271 

Sec.  1115 271 

Sec.  1117 217 

Sees.  X150-1158 216 

Sec.  1153 28 

Sec.  1157 28 

Sec.  1158 26,  28 

Sees.  1170-1176 216 

Sec.  1171 245,  246 

Sec.  1173 28,  270 

Sec.  1176 150.  371,  373.  377 

Sec.  1196 150,  215.  217,  269,  377 

Sec.  1107 348,  349 

Sec.  121U 235 

Sec.  121x 235 

Sec.  1290 424 

Sec.  1314 511 

Sec.  1315 511 

Sec.  1317 •. 511 

Sec.  1722 138,  139.  257,  368 

Sec.  1723 152 

Sec.  1736 215,  269,  436 

Sec.  1737 376 

Sec.  1738 150.  871.  373 

Sec.  1739 216,  373 

Sec.  1800 420 

Sec.  1851 420 

Sec.  1861 82 

Sec.  1866 3 

Sec.  1867 419 
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Sec.  1943 3 

Sec.  2050 ^ 158 

Sec.  2051 *. 158 

Sec.  2052 158 

Sec.  2224 498 

Sees.  2250-2253 364 

Sec.  2329 364,  365 

Sec.  2340 364 

Sec.  2360 '. 360 

Sec.  2366 366 

Sec.  2771 37 

Sec.  2774 37 

Sec.  3375 30.') 

Sec.  3376 * 306 

Sec.  3390 293 

.Sec.  §454 76 

Sec.  3455 430 

Sec.  3456 285.  430 

Sec.  3482 430 

Sec.  3483 285 

(Penal  Code.) 

Sec.  1970 237 

Laws  of  1897. 

P.  124  (School  of  Mines) 116.  118 

P.  135  (School  Elections) 160 

P.  136  (School  Elections) 162 

P.  241  (Instructions) 502 

Laws  of  1899. 

P.  57  (School  Elections) 158,  160 

P.  134   (Tenancy  In  Common) 66-80 

P.  146   (Appeals) •. 138-257 

Laws  of  1901. 

P.  109  (Act  to  Change  the  Name  of  Deer  Lodge  County) 234 

STATUTORY  CONSTRUCTION. 
"May"  Interpreted  to  Mean  "Shall"  or  "Murft." 

1.  In  those  cases  where  the  public  or  persons  possess  the  right  to  require 
that  the  power  conferred  in  a  statute  by  the  word  "may"  be  exercised,  the 
word  Is  imperative  and  mandatory,  being  the  equivalent  of  "shall"  or 
"must." — Montana  Ore  Purchcuing  Co.  v.  Lindsay,  24. 

Adoption  of  Statute  from  Another  State. 

2.  When  one  state  adopts  a  statute  from  another  state,  after  a  judicial 
interpretation  thereof  by  the  courts  of  the  parent  state  applicable  to  the 
conditions  of  the  adopting  state,  the  legislature  will  be  presumed  to  have 
adopted  the  Interpretation  with  the  Bt&tute.^-B utte  A  Boston  Consol.  Mining 
Co.  V.  Montana  Ore  Purchasing  Co.,  41. 

Prerogative  of  the  Courts. 

3.  The  preventive  force  of  an  act  of  the  legislature,  as  well  as  its  positive 
effect,  is  to  be  determined  by  the  judiciary ;  the  law-making  power  cannot 
determine  the  past  legal  force  and  effect  of  any  statute. — Butte  d  Boston 
Consol.  Mining  Co.  v.  Montana  Ore  Purchasing  Co.,  41. 
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SUMMONS. 
Service —  Xffldayit. 

1.  An  affidavit  of  service  of  summons  made  by  a  private  person  may  upon 
direct  attack,  other  than  appeal,  be  falsified  by  evidence  aliunde  the  record. 
— Burke  v.  Inter-State  S.  d  L.  Association,  315. 

Service — Affidavit — Jurisdiction. 

2.  An  affidavit  of  service  of  summons  omitted  the  statement  that  the  per- 
son serving  the  same  was  over  18  years  of  age,  as  required  by  Compiled 
Statutes  1887,  Sees.  71,  78,  80,  providing  by  whom  and  how  the  service 
shall  be  made,  what  proof  thereof  shall  be  sufficient,  and  that  from  the  time 
of  service  of  summons  the  court  is  deemed  to  have  acquired  Jurisdiction, 
and  to  have  control  of  all  subsequent  proceedings.  Held,  that  a  judgment 
rendered  thereon  was  not  void  on  its  face,  so  as  to  be  subject  to  collateral 
attack  ;  the  Judgment  roll  showing  no  want  of  Jurisdiction,  but  merely  Ir- 
regularity in  obtaining  it. — Burke  v.  Inter-State  S.  A  L.  Association,  315. 

Service  by  One  Under  18  Years  of  Age. 

3.  .  Service  of  summons  by  one  who  was  not  of  the  age  required  by  statute, 
though  defective,  would  not  make  void  or  subject  to  collateral  attack  a 
Judgment  rendered  by  a  court  having  Jurisdiction  of  the  subject-matter  and 
parties,  and  keeping  within  the  limits  of  its  power. — Burke  v.  Inter-State 
8.  d  L.  Association  J  315. 

Service  on  Sunday. 

4.  Service  of  summons  on  Sunday  is  not  a  nullity,  but  a  mere  Irregularity, 
and  a  Judgment  based  upon  it  is  not  yoid.  but  voidable  (overruling  Haus- 
tcirth  V.  Sullivan,  6  Mont.  203). — Burke  v.  Inter-State  8.  d  L.  Association, 
315. 

SUPREME  COURT. 
Supervisory  Control. 

1.  The  writ  of  mandate  will  not  be  made  to  serve  the  office  of  a  super- 
visory control  writ. — Montana  Ore  Purchasing  Co.  v.  Lindsay,  24. 

Supervisory  Control. 

2.  Under  Constitution,  Art.  YIII,  Sec.  2,  giving  the  supreme  court  a  gen- 
eral supervisory  control  over  all  inferior  courts,  a  writ  of  supervisory  con- 
trol will  not  be  granted  to  command  a  district  court  to  sustain  a  motion 
for  Judgment  on  the  pleadings,  since  the  party  has  a  remedy  if  he  should 
finally  be  defeated  in  the  action. — State  ex  rcl.  Moore  v.  District  Court,  31. 

Original  Jurisdiction — Mandamus. 

3.  Where  the  state  treasurei;  refused  to  pay  interest  on  certain  warrants 
drawn  on  the  school  of  mines  building  fund,  directed  by  statute  to  be  paid 
therefrom,  the  mere  fact  that  it  was  a  state  officer  refusing  to  perform  a 
ministerial  duty  was  not  a  sufficient  reason  for  invoking  the  original  Jnrls- 
dication  of  the  supreme  court  by  an  application  for  mandamus. — State  ej 
rel.  State  Savinys  Bank  v.  Barret,  112. 

Original  Jurisdiction — Mandamus. 

4.  In  the  future,  applications  to  the  supreme  court  for  writs  of  mandate 
must  "set  forth  •  •  •  the  reasons  which  render  it  necessary  that  the 
writ  should  issue  originally  from  this  court"  (Rule  II,  Subditlsion  2).— 
State  ex  rel.  State  Savings  Bank  v.  Barret,  112. 
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5.  Constitution,  Art.  VIII,  Sees.  2,  3,  give  the  supreme  court  general  super- 
visory control  over  other  courts,  under  such  regulations  as  may  be  pre- 
scribed by  law,  and  confers  power  to  issue  and  hear  writs  of  mandamus, 
etc.,  and  such  other  original  and  remedial  writs  as  may  be  necessary  to 
the  exercise  of  its  appellate  Jurisdiction.  Code  of  Civil  Procedure,  Sec. 
205,  declares  that,  when  Jurisdiction  is  conferred  on  a  court,  and  the  course 
of  proceeding  is  not  specifically  pointed  out,  any  suitable  process  conform- 
able to  the  spirit  of  the  Code  may  be  adopted.  Held,  that  the  power  of 
supervisory  control  was  a  distinct  power,  and  might  be  exercised  to  control 
the  discretion  of  an  inferior  court  in  making  an  order  from  which  no  appeal 
would  He,  and  for  which  the  writs  appertaining  to  the  appellate  Jurisdic- 
tion furnished  no  remedy. — State  ex  rel.  Anaconda  Copper  Mining  Co.  v. 
District  Court,  504. 

Supervisory  Control. 

b.  Where  defendant  sued  relators,  alleging  that  they  were  removing  ore 
from  certain  premises  the  right  to  which  was  in  defendant,  but  the  evi- 
dence showed  that  the  prima  facie  right  was  In  relators,  nn  order  granting 
defendant  and  his  employees  right  to  enter  and  inspect  all  of  relators'  sur- 
rounding mines  for  the  period  of  40  days  for  the  purpose  of  obtaining  evi- 
dence, being  an  order  not  appealable  nor  subject  to  control  by  any  of  the 
specified  writs  within  the  Jurisdiction  of  the  court,  It  was  a  proper  case 
for  the  court  to  exercise  the  power  of  "supervisory  control"  over  the  in- 
ferior court,  conferred  by  Constitution,  Art.  VIII,  Sec.  2. — State  ex  rel. 
Anaconda  Copper  Mining  Co.  v.  District  Court,  504. 

Supersedeas. 

7.  Where  an  application  to  the  supreme  court  for  a  writ  of  supersedeas 
alleges  grounds  which  should  be  addressed  to  the  district  court  in  the  first 
instance,  the  application  will  be  dismissed. — Montana  Ore  Purchasing  Co. 
V.  Boston  d  Montana  C.  C.  d  8.  Mining  Co.,  571. 

Writ  of  Supervisory  Control — Service. 

8.  The  writ  of  supervisory  control  shall  be  served  by  the  marshal  of  the 
supreme  court,  and  in  the  same  manner  as  a  summons  is  served  in  civil 
cases. — State  ex  rel.  Anaconda  Copper  Mining  Co.  v.  District  Court,  572. 

Writ  of  Supervisory  Control — Form. 

For  an  approved  form  of  the  writ  of  supervisory  control,  see : — State  ex 
rel.  Anaconda  Copper  Mining  Co.  v.  District  Court,  372. 

SURETIES. 

Rendition  of  Judgments  against. 

1:  Compiled  Statutes,  Fifth  Division,  Sec.  1293  (Code  of  Civil  Procedure 
of  1805,  Sec.  1001),  refers  to  the  rendition  of  Judgments  upon  obligations 
the  makers  of  which  signed  In  fact  as  principal  and  surety,  and  not  to 
Judgments  upon  those  in  which  the  makers  are  all  principals ;  it  applies 
also  to  cases  in  which  the  parties  whose  rights  are  to  be  determined  are 
before  the  court,  and  not  to  cases  in  which  Judgment  is  sought,  at  the  op- 
tion of  the  plaintiff,  against  one  of  the  obligors. — Broicfilee  v.  Young,  38. 

Notes — Principals — Sureties. 

2.  Obiter. — Where  two  persons  execute  a  note,  and  each  of  them  receives 
one-half  of  the  consideration,  they  are,  as  between  themselves,  principals 
for  half  the  debt  and  sureties  for  each  other  to  the  extent  of  the  other  half. 
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and  this  principle  holds  true  no  matter  what  may  be  the  number  of  the 
obligors. — Brownlee  v.  Young,  38. 

Qualification — Rehearing. 

3.  Application  for  leave  to  file  a  petition  for  a  rehearing  on  the  question 
of  the  qualification  of  F.  Augustus  Heinze  as  surety  on  a  bond.  Application 
denied. — Boston  d  Montana  C.  C.  d  8.  Mining  Co.  v.  Montana  Ore  Purchas- 
ing Co.,  87. 

TELEPHONES. 
Lease — Right  to  Remove  Telephone. 

1.  A  telephone  company  leased  a  telephone  to  plaintiff  under  a  contract 
requiring  plaintiff  to  pay  $16  per  quarter  In  advance  on  demand,  and 
authorized  the  company  to  terminate  the  contract  and  remove  the  telephone 
on  default  in  payment  by  serving  written  notice  on  plaintiff,  and  providing 
that  the  contract  could  not  be  varied  or  waived  except  by  a  writing  signed 
by  the  general  manager  of  the  company.  Plaintiff  did  not  pay  an  install- 
ment of  rent  on  Saturday  when  it  became  due,  on  a  demand  by  the  col- 
lector of  the  company  therefor,  by  reason  of  not  having  a  check  book,  and 
the  collector  suggested  that  the  payment  be  deferred  till  the  succeeding 
Monday.  On  that  day  the  plaintiff  tendered  the  suqa  to  the  general  man- 
ager, who  informed  him  that  notice  of  termination  had  been  served  at  plain- 
tiff's place  of  business,  and  the  telephone  removed.  Held,  in  an  action 
against  the  company  therefor,  that  it  was  error  to  refuse  to  Instruct  that 
the  failure  to  pay  the  collector  on  demand  authorized  the  company  to  forfeit 
the  contract,  unless  the  extension  of  time,  if  any,  by  the  collector,  was  in 
writing,  and  signed  by  the  general  manager. — Ashley  v.  Rocky  Mt.  Bell 
Tel.  Co.,  286. 

Termination  of  Contract  by  Service  of  Notice. 

2.  Where  the  defendant  telephone  company,  in  an  action  for  removing  a 
telephone  from  a  customer  for  a  default  in  the  payment  of  rent,  contends 
that  it  had  terminated  the  contract  by  service  of  notice  before  the  plaintiff 
tendered  the  rent  due,  it  Is  not  4rror  to  submit  the  question  whether  the 
contract  was  terminated  by  notice,  as  authorized  by  contract,  before  the 
amount  due  was  rendered,  though  the  evidence  Is  uncontradicted  that  it 
was  80  terminated,  since  the  Jury  la  the  sole  judge  of  the  credibility  of 
the  witnesses  testifying  to  the  service  of  the  notice. — Ashley  v.  Rocky  Mt. 
Bell  Tel.  Co.,  286. 

Lease — Default  in  I*ayment  of  Rent — Tender. 

3.  Where  a  telephone  company  terminates  a  lease  of  an  instrument  on  the 
alleged  ground  of  a  default  in  the  payment  of  rent,  and  afterwards  refuses 
a  payment  thereof  on  the  ground  of  such  termination,  it  is  not  necessary 
that  such  tender  should  be  kept  good  by  a  deposit  in  court  to  authorise  the 
lessee  to  recover  for  wrongful  removal  of  the  instrument. — Ashley  v.  Rocky 
Mt.  Bell  Tel.  Co.,  286. 

\vrongful  Removal — Mitigation  of  Damages. 

4.  Where  an  action  is  brought  against  a  telephone  company  for  continuing 
damages  caused  by  an  alleged  wrongful  removal  of  a  telephone  from  a 
customer,  the  company  may  plead  in  mitigation  of  damages  that  it  after, 
wards  offered  to  replace  the  telephone  on  the  payment  of  certain  expenses 
by  the  customer,  since  the  customer  is  required  to  do  every  act  in  his  power 
to  decrease  the  damages  resulting  from  the  wrongful  act,  and  the  accept- 
ance of  the  telephone  on  such  condition  will  not  prevent  an  action  for  the 
accrued  damages. — Ashley  v.  Rocky  Mt.  Bell  Tel.  Co.,  286. 
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tenancy  in  common. 

See  Injunction. 
Effect  of  Act  ol  February  8,  1865. 

1.  The  Act  of  February  8,  1865,  Section  1  (Bannock  Statutes,  p.  454), 
destroyed  the  right  of  survivorship  in  joint  tenancies ;  it,  however,  was 
not  retrospective  in  its  operation,  but  affected  subsequently  accruing  rights 
only,  since  the  legislature  had  no  power  to  interfere  with  existing  rights 
by  converting  joint  tenancies  into  tenancies  In  common.  The  Act  of  Feb- 
ruary 8,  1865,  Section  2  (Bannock  Statutes,  p.  454),  destroyed  those  char- 
acteristics of  tenancies  in  common  wherein  they  mainly  differ  from  holdings 
in  severalty,  leaving  the  necessity  for  voluntary  or  judicial  partition  as  the 
chief  remnant  of  the  distinguishing  feature  of  this  species  of  ownership ; 
but  it  was  not  retrospective  in  its  operation. — Butte  <£  Boston  Consol.  Min- 
ing Co.  V.  Montana  Ore  Purchasing  Co.,  41. 

Mining  and  Removal  of  Ore  from  Common  Property. 

2.  For  one  co-tenant,  without  the  consent  of  the  other,  to  mine  and  remove 
ore  from  the  common  property,  is  an  unauthorized  taking  away  and  lessen- 
ing in  value  of  the  property  within  the  meaning  of  the  Act  of  1865  (Ban- 
nock Statutes,  p.  454). — Butte  d  Boston  Consol.  Mining  Co.  v.  Montana 
Ore  Purchasing  Co.,  41. 

Effect  of  "House  Bill  No.  1"  of  the  Laws  of  1899. 

3.  The  provisos  of  "House  Bill  No.  1"  of  the  Laws  of  1899  (p.  134)  apply 
,to  co-tenants  whose  estates  were  in  existence  when  the  law  was  passed,  and 
as  to  such  estates,  it  is  an  attempt  to  disturb  or  destroy  vested  rights  and, 
therefore,  Is  inoperative  and  void  as  to  them,  being  repugnant  to  Sections 
3  and  27  of  Article  III  of  the  Constitution  of  Montana,  and  also  Amend, 
ment  XIV  of  the  Federal  Constitution. — Butte  d  Boston  Consol.  Mining  Co. 
V.  Montana  Ore  Purchasing  Co.,  41. 

Partition — Receiver. 

4.  In  a  suit  for  partition  between  tenants  in  common  a  court  of  equity  has 
power  to  appoint  a  receiver ;  but  this  power  should  be  exercised  with  great 
caution  lest  injury  be  done  to  the  rights  of  a  co-tenant,  hence  in  any  such 
case  where  an  appointment  is  sought  there  must  be  shown  a  legal  or  equi- 
table right,  reasonably  clear  and  free  from  doubt,  attended  with  danger  of 
loss,  and  that  no  injury  will  result  to  the  party  whose  rights  are  thus  in- 
vaded.— Heime  v.  Kleinschmidt,  89. 

Mining  Common  Property  Through  a  Receiver. 

5.  Under  Section  592  of  the  Code  of  Civil  I*rocedure,  each  tenant  in  com- 
mon has  the  right  to  have  mining  property  stand  as  it  is  until  it  is  fin  illy 
partitioned,  and  to  Justify  a  court  in  invading  this  right  and  mining  the 
property  througn  a  receiver  th^re  must  be  a  very  clear  showing. — Heinze  v. 
Kleinschmidt,  89. 

Mining  Claim— Oral  Partition. 

6.  Where,  prior  to  the  location  of  a  quartz  mining  claim,  the  surface  was 
occupied  by  different  persons,  who  agreed  that  one  should  locate  for  all, 
and  that,  after  patent  issued,  conveyances  should  be  made,  vesting  in  each 
full  title  to  the  surface  occupied  by  him,  but  the  conveyances  were  in  fact 
never  made,  the  agreement  and  continued  occupation  after  the  patent  issued 
did  not  constitute  an  oral  partition,  as  the  location  of  such  claim  confers 
on  the  locator  the  right  to  the  exclusive  enjoyment  of  all  the  surface  ground. 
— Mullins  V.  Butte  Hardware  Co.,  525. 
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Mining  Claim — Oral  Partition. 

7.  Prior  to  the  location  of  a  quartz  mining  claim  the  occupants  of  the  sur- 
face had  but  a  naked  possessory  right,  and  after  the  location  by  one  of  them 
for  all,  under  an  agreement  to  convey  to  each  the  surface  occupied,  the 
right  was  but  an  equity  to  hold  such  person  as  trustee,  and  the  agreement 
and  continued  occupation  could  not  amount  to  an  oral  partition. — Mullins 
y.  Butte  Hardware  Co.,  525. 

Possession — Occupancy — Use. 

8.  Tenants  in  common  hold  their  lands  by  unity  of  possession,  and  each 
has  the  right  to  enter  upon,  occupy  and  use  the  whole  or  any  part  of  the 
common  property. — Mullina  v.  Butte  Hardware  Co.,  525. 

Possession — Recorded  Title — Notice. 

9.  In  80  far  as  persons  other  than  the  tenants  themselves  are  concerned, 
the  actual  occupancy  of  one  tenant  in  common  is  the  rightful  possession  of 
all  the  owners,  and  if  a  title  uhder  which  they  might  hold  is  of  record  and 
is  consistent  with  the  occupancy,  the  possession  must  be  referred  to  the 
record  and  will  not  be  constructive  notice  of  any  other  title. — Mullins  v. 
Butte  Hardware  Co.,  523. 

Oral  Partition — Notice. 

10.  The  person  securing  the  patent  having  executed  deeds  to  each  of  the 
occupants  for  an  undivided  Interest  in  the  mine,  but  not  referring  to  any 
surface  Interest  as  distinguished  from  the  interest  in  the  whole  claim,, the 
continued  occupation  of  the  separate  portions  of  the  surface,  with  payment 
of  taxes,  and  the  making  of  improvements  thereon,  was  not  inconsistent 
with  the  record  title,  and  gave  no  notice  to  subsequent  purchasers  or  in- 
cumbrancers that  the  occupant  claimed  any  certain  divided  interest ;  and 
Civil  Code,  Sec.  502,  relating  to  notice,  had  no  application. — Mullins  v. 
Buttv  Hardware  Co.,  525. 

Oral  Partition — Notice — Burden  of  I*roof. 

11.  If  the  burden  was  on  subsequent  purchasers  to  show  that  they  pnr- 
cuased  interests  in  a  mining  claim  for  a  valuable  consideration,  and  without 
notice  of  the  occupant's  equitable  unrecorded  title  to  certain  surface  rights, 
such  burden  was  discharged  by  the  introduction  of  the  deeds  under  which 
the  purchasers  held,  setting  forth  a  valuable  consideration. — Mullins  v. 
Butte  Hardware  Co.,  525. 

Oral  Partition — Notice — Bona  Fide  Purchaser. 

12.  The  record  title  to  a  mine  held  by  the  occupants  of  the  surface  was  of 
undivided  interests,  without  reference  to  any  claim  for  separate  and  dis- 
tinct surface  right,  and  C.  one  of  such  owners  conveyed  an  undivided  inter- 
est to  M.  by  deed  recorded  in  1880.  M.  conveyed  to  H.  by  deed  recorded  m 
1882.  H.  conveyed  to  D.  by  deed  recorded  in  1889.  In  1885  the  same  owner 
C.  conveyed  another  undivided  interest  to  N.  by  a  deed  purporting  also  to 
convey  a  distinct  surface  right  thereon.  Held,  that  the  recorded  deeds  to 
M.  and  il.  were  sufficient  to  protect  D.  and  his  grantees  from  a  claim  that 
they  had  notice  of  the  claim  to  a  distinct  portion  of  the  surface.  The  occu- 
pancy of  the  lot  by  N.,  as  his  grantor's  lessee,  for  a  y^ar  {md  a  half  before 
his  purchase,  and  his  continued  occupancy,  was  not  notice  df  the  separate 
claim  to  surface  rights.  Even  if  M.  and  II.  were  chargeable  with  notice  of 
N's  claim,  the  title  of  D.  and  his  grantees  was  superior. — Mullins  v.  Butte 
Hardware  Co.,  525. 
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^  TENDER. 

Necessity  to  Keep  Tender  Good — Waiver. 

1.  Where  a  telephone  company  terminates  a  lease  of  an  instrument  on  the 
allied  ground  of  a  default  in  the  payment  of  rent,  and  afterwards  refuses 
a  payment  thereof  on  the  ground  of  such  termination,  It  is  not  necessary 
that  such  tender  should  be  kept  good  by  a  deposit  in  court  to  authorize  the 
lessee  to  recover  for  wrongful  removal  of  the  instrument. — Ashley  v.  Rocky 
Mt.  Bell.  Tel.  Co.,  286. 

Necessity  to  Make  Tender-*-Waiver. 

2.  "It  is  a  general  rule  that,  when  the  tender  of  performance  of  an  act  is 
necessary  to  the  establishment  of  any  right  against  another  party,  this 
tender  or  offer  to  perform  is  waived  or  becomes  unnecessary  when  it  is 
reasonably  certain  that  the  offer  will  be  refused, — that  payment  or  per- 
formance will  not  be  accepted."  {HilU  v.  Bank,  105  U.  S.  319.) — Aahley  v. 
Rocky  Mt.  Bell  Tel.  Co.,  286. 

Costs — Tender  of  Sum  Due  After  Suit  Brought. 

3.  Tender  or  payment  after  suit  brought,  to  be  effectual  to  prevent  further 
costs,  must  be  of  the  sum  due,  with  cost  accrued  up  to  that  time,  and  in- 
terest, if  interest  be  due. — Pape  et  al.  v.  Chauvin-Fant  Furniture  Co.,  417. 

TRESPASS. 
Diverting  Water  Course — Damages. 

1.  Defendant  railway  company  entered  on  plaintiff's  mining  claim,  and 
diverted  the  waters  of  a  creek  which  crossed  the  claim.  Afterwards  plain- 
tiff conveyed  to  defendant  a  40-foot  strip  across  his  claim,  and  across  the 
old  bed  of  the  creek,  and  released  "all  claim  for  any  damages  that  may 
arise  or  be  caused  to  the  land  adjoining  such  railroad,  on  either  side  there- 
of, in  consequence  of  the  use  of  said  premises  for  its  said  road."  Held, 
that  such  donveyance  did  not  release  plaintiff's  claim  for  damages  for  the 
trespass  previously  committed  in  diverting  the  creek. — Sweeney  v.  Montana 
Central  Ry.  Co.,  543. 

Diverting  Water  Course — Measure  of  Damages. 

2.  in  an  action  for  trespass  and  diverting  a  stream  crossing  plaintiff's 
land  defendant  should  be  permitted  to  show  what  it  would  cost  to  restore 
the  stream  to  Its  former  channel,  as  the  measure  of  damages  would  be  the 
exoense  of  such  restoration  and  such  other  damages  as  could  not  be  avoided. 
— Sweeney  v.  Montana  Central  Ry.  Co.,  543. 

Diverting  Water  Course — Diminishing  Damages. 

3.  In  an  action  for  injuries  caused  by  diversion  of  a  stream,  evidence  that 
plaintiff,  by  a  small  expense  in  riprapping  the  bank  of  the  new  channel, 
could  have  avoided  or  diminished  the  damages  to  his  property,  was  admis- 
sible, it  being  his  duty  to  use  reasonable  care  to  save  it  from  injury. — 
Sweeney  v.  Montana  Central  Ry.  Co.,  543. 

Diverting  Water  Course — Diminishing  Damages. 

4.  One  is  not,  as  a  rule,  expected  to  enter  upon  a  third  party's  premises 
to  save  his  own  property  from  increased  injury  resulting  from  the  wrong 
act  of  another;  but  it  not  unreasonable  to  expect  an  injured  party  to  go 
upon  a  vacant,  uninclosed  and  unoccupied  mining  claim  to  prevent  serious 
damage,  in  a  great  emergency. — Sweeney  v.  Montana  Central  Ry.  Co.,  543. 
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Condemnation  Proceedings — Ea  Parte  Order. 

5.  Where  a  railroad  company  commenced  condemnation  proceedings  to  ac- 
quire a  right  of  way  across  plaintiff's  land,  and  procured  an  ew  parte  order 
permitting  it  to  take  possession  of  the  land  without  payment,  and  staying 
all  actions  and  proceedings  against  It,  such  order  was  void,  and  any  entry 
on  plaintiff's  land  thereunder  was  a  trespass. — Sweeney  v.  Montana  Central 
liy.  Co.,  543. 

Damages — Evidence. 

6.  Where,  in  an  action  to  recover  for  permanent  injury  to  land  occasioned 
by  a  trespass,  a  witness  is  questioned  as  to  the  value  of  adjoining  land, 
and  a  map  Is  used,  and  land  inquired  about  Is  pointed  out  to  the  jury  by 
counsel,  the  receipt  of  such  testimony  is  not  error,  since  it  cannot  be  said 
that  the  Jury  did  not  understand  the  situation. — Btoeeney  v.  Montana  Cen- 
tral Ry.  Co.,  543. 

Damages — Evidence. 

7.  In  an  action  for  trespass  and  permanent  Injury  to  land,  it  was  error  to 
receive  testimony  of  plaintiff  and  another  as  to  what  was  offered  for  a  strip 
across  the  land  for  a  railroad,  where  there  was  no  evidence  that  the  one^ 
making  the  offer  was  agent  of  the  railroad  company,  or  had  any  authority 
to  make  the  offer. — Sweeney  v.  Montana  Central  Ry.  Co.,  543. 

Damages — Evidence. 

8.  Where  land  has  been  permanently  Injured  by  a  trespass,  witnesses  fa- 
miliar with  it,  and  with  the  uses  to  which  it  could  be  put,  may  give  their 
opinion  of  its  market  value,  in  view  of  such  uses,  though  it  may  not  have 
been  previously  used  for  such  purposes. — Sweeney  v.  Montana  Central  Ry. 
Co.,  543. 

Damages. 

9.  In  an  action  for  trespass  and  permanent  injury  to  land,  the  owner  has 
a  right  to  obtain  the  market  value  of  the  land,  based  upon  Its  availability 
for  the  most  valuable  purposes  for  which  it  could  be  used,  whether  or  not 
he  so  used  It. — Sweeney  v.  Montana  Central  Ry.  Co.,  543. 

TRIAL. 

Allegations — Proof. 

1.  Allegations  and  proof  must  correspond. — Talbott  v.  Heinse^  4. 

Ejectment — Directing  Verdict. 

2.  Where  plaintiff  brings  ejectment  to  recover  a  mining  claim,  and  the 
defendant  offers  evidence  of  a  superior  claim,  and  that  plaintiff  wrongfully 
obtained  the  patent  thereto,  and  holds  the  property  in  trust  for  defendant, 
it  is  not  error  to  refuse  to  strike  out  such  evidence  for  InsufBciency,  but 
the  proper  method  Is  to  move  to  direct  a  verdict. — Murray  v.  Montana  L. 
d  hi.  Co.,  14. 

Evidence — Refusal  to  Strike  Out. 

3.  Where  evidence  offered  by  defendant  is  admissible  against  one  plaintiff, 
but  not  against  another,  the  latter  cannot  complain  of  the  refusal  of  the 
court  to  strike  out  such  evidence. — Murray  v.  Montana  L.  d  M.  Co.,  14. 

'xrial  by  Referee — Restricting  Cross-Examlnation. 

4.  Error  of  a  referee  in  unduly  restricting  cross-examination  of  a  witness 
was  not  prejudicial  when  the  testimony  sought  to  be  elicited  was  covered 
substantially  by  subsequent  testimony  from  the  same  witness  on  cross- 
examination. —  Ackley  v.  Phcnix  Ins.   Co.,  272. 
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Motion  to  Strike — Notice. 


5.  Notice  of  a  motion  to  strike  out  part  of  an  answer,  set  for  hearinjT 
August  2d,  but  not  called  till  the  day  of  trial,  in  October  of  the  same  year, 
when  both  parties  were  present,  was  suiBcient. — Kipp  t.  Silverman,  296. 

Restricting  Cross-Examinatlon. 

6.  Under  Code  of  Civil  Procedure,  Sec.  3376,  courts  should  incline  to  ex- 
tend, rather  than  restrict,  the  right  of  cross-examination. — Kipp  ▼.  Silver- 
man, 296. 

Right  of  Cross-Examlnatlon. 

7.  The  right  of  cross-examination  extends,  not  only  to  all  facts  stated  by 
the  witness  In  his  original  examination,  but  to  all  other  facts  connected 
with  them — whether  directly  or  indirectly — which  tend  to  enlighten  the 
Jury  upon  the  question  In  controversy. — Kipp  v.  Silverman,  296. 

Foreclosure — Evidence— rMotlon  to  Strike  Out. 

8.  In  a  suit  to  foreclose  a  mortgage,  it  was  proper  to  refuse  to  strike  out 
the  testimony  of  the  plaintiff  at  the  close  thereof  on  the  ground  that  her 
testimony  was  incompetent,  Immaterial  and  irrelevant,  in  that  she  had  failed 
to  produce,  or  account  for  the  nonproduction  of,  the  note  on  which  the  ac- 
tion was  based ;  plaintiff's  testimony  being  not  only  as  to  a  search  for  the 
note,  but  as  to  circumstances  tending  to  support  her  allegation  that  the 
note  had  not  been  paid ;  and,  as  the  testimony  for  plaintiff  was  not  all  in, 
the  court  had  no  knowledge  but  that  furtner  evidence  might  be  introduced 

.  showing  a  search. — Withers  v.  Kemper  et  ah,  432. 

Instructions — Appeal — Review. 

9.  Under  Code  of  Civil  Procedure,  Sec.  1080,  Subd.  7,  requiring  a  party 
desiring  special  instructions  to  reduce  them  to  writing,  and  to  request  the 
court  to  so  instruct,  alleged  errors  in  omitting  to  charge  on  certain  pointa 
will  not  be  considered  in  the  absence  of  such  a  request.— ^Helena  d  Living- 
ston S.  A  R.  Co.  V.  Lynch,  497. 

Refusal  of  Requested  Instructions. 

10.  It  is  not  error  for  the  court  to  refuse  to  give  a  requested  instruction 
which  contains  a  statement  of  an  alleged  fact  which  it  is  within  the  prov- 
ince of  the  jury  to  find  or  not,  according  as  they  may  or  may  not  believe 
the  witnesses  upon  the  point. — Sweeney  v.  Montana  Central  Ry.  Co.,  643. 

TRUSTEES. 
See  Banks  and  Banking. 


^ 


UNLAWFUL  DETAINER. 
See  Pleading   (Civil)   17. 

VERDICT. 
Refusal  to  Direct  Verdict — Uovlew. 

1.  Elvidence  reviewed  and  held,  that  the  trial  court  erred  in  denyin.?  de- 
fendants' motion  to  instruct  the  Jury  to  return  a  verdict  for  the  defendant. 
— yolan  V.  Montana  Central  Ry.  Co.,  107. 

Directed  Verdict — Evidence  -  -Ilevlew. 

2.  The  truth  of  plaintiff's  evidence  is  to  be  assumed,  and  it  is  to  be  re- 
garded in  the  most  favorable  light  on  a  motion  to  direct  a  verdict  for  de- 
fendant— Freeman  v.  Sand  Coulee  Coal  Co.,  194. 
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Condemnation  Proceedings — Ea  Parte  Order. 

5.  Where  a  railroad  company  commenced  condemnation  proceedings  to  ac- 
quire a  right  of  way  across  plaintiff's  land,  and  procured  an  ex  parte  order 
permitting  it  to  take  possession  of  the  land  without  payment,  and  staying' 
all  actions  and  proceedings  against  it,  such  order  was  void,  and  any  entry 
on  plaintiff's  land  thereunder  was  a  trespass. — Siceeney  ▼.  Montana  Central 
Ry.  Co.,  543. 

Damages — Evidence. 

6.  Where,  in  an  action  to  recover  for  permanent  injury  to  land  occasioned 
by  a  trespass,  a  witness  is  questioned  as  to  the  value  of  adjoining  land^ 
and  a  map  is  used,  and  land  inquired  about  is  pointed  out  to  the  Jury  by 
counsel,  the  receipt  of  such  testimony  Is  not  error,  since  it  cannot  be  said 
that  the  Jury  did  not  understand  the  situation. — Sweeney  v.  Montana  Cen- 
tral Ry.  Co.,  543. 

Damages — Evidence. 

7.  In  an  action  for  trespass  and  permanent  injury  to  land,  It  was  error  to 
receive  testimony  of  plaintiff  and  another  as  to  what  was  offered  for  a  strip 
across  the  land  for  a  railroad,  where  there  was  no  evidence  that  the  one 
making  the  offer  was  agent  of  the  railroad  company,  or  had  any  authority 
to  make  the  offer. — Sweeney  v.  Montana  Central  Ry,  Co.,  543. 

Damages — Evidence. 

8.  Where  land  has  been  permanently  injured  by  a  trespass,  witnesses  fa- 
miliar with  it,  and  with  the  uses  to  which  it  could  be  put,  may  give  their 
opinion  of  its  market  value,  in  view  of  such  uses,  though  It  may  not  have^ 
been  previously  used  for  such  purposes. — Sweeney  v.  Montana  Central  Ry. 
Co.,  543. 

Damages. 

9.  In  an  action  for  trespass  and  permanent  injury  to  land,  the  owner  has 
a  right  to  obtain  the  market  value  of  the  land,  based  upon  its  availability 
for  the  most  valuable  purposes  for  which  it  could  be  used,  whether  or  not 
he  so  used  it. — Sweeney  v.  Montana  Central  Ry.  Co.,  543. 

TRIAL. 

Allegations — Proof. 

1.  Allegations  and  proof  must  correspond. — 7'alhott  v.  Heinse,  4. 

Ejectment — Directing  Verdict, 

2.  Where  plaintiff  brings  ejectment  to  recover  a  mining  claim,  and  the 
defendant  offers  evidence  of  a  superior  claim,  and  that  plaintiff  wrongfully 
obtained  the  patent  thereto,  and  holds  the  property  in  trust  for  defendant, 
it  is  not  error  to  refuse  to  strike  out  such  evidence  for  Insufficiency,  but 
the  proper  method  is  to  move  to  direct  a  verdict. — Murray  v.  Montana  L. 
d  Ai.  Co.,  14. 

Evidence — Refusal  to  Strike  Out. 

3.  Where  evidence  offered  by  defendant  is  admissible  against  one  plaintiff, 
but  not  against  another,  the  latter  cannot  complain  of  the  refusal  of  the 
court  to  strike  out  such  evidence. — Murray  v.  Montana  L.  <£  M.  Co.,  14. 

'xrial  by  Referee — Restricting  Cross-Examination. 

4.  Error  of  a  referee  in  unduly  restricting  cross-examination  of  a  witness 
was  not  prejudicial  when  the  testimony  sought  to  be  elicited  was  covered 
substantially  by  subsequent  testimony  from  the  same  witness  on  cross- 
examination. — Ackley  v.  Phenix  Ina.   Co.,  272. 
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Motion  to  Strike — Notice. 


5.  Notice  of  a  motion  to  strike  out  part  of  an  answer,  set  for  hearing 
August  2d,  but  not  called  till  the  day  of  trial,  in  October  of  the  same  year, 
when  both  parties  were  present,  was  sufficient. — Kipp  ▼.  Silverman,  296. 

Restricting  Cross-Examination. 

6.  Under  Code  of  Civil  Procedure,  Sec.  3376,  courts  should  incline  to  ex- 
tend, rather  than  restrict,  the  right  of  cross-examination. — Kipp  v.  Silver- 
man, 296. 

Right  of  Cross-Examination. 

7.  The  right  of  cross-examination  extends,  not  only  to  all  facts  stated  by 
the  witness  in  his  original  examination,  but  to  all  other  facts  connected 
with  them — ^whether  directly  or  indirectly — which  tend  to  enlighten  the 
Jury  upon  the  question  in  controversy. — Kipp  v.  Silverman,  296. 

Foreclosure — Evidence— 7Mot ion  to  Strike  Out. 

8.  In  a  suit  to  foreclose  a  mortgage,  it  was  proper  to  refuse  to  strike  out 
the  testimony  of  the  plaintiff  at  the  close  thereof  on  the  ground  that  her 
testimony  was  incompetent,  immaterial  and  irrelevant,  in  that  she  had  failed 
to  produce,  or  account  for  the  nonproduction  of,  the  note  on  which  the  ac- 
tion was  based ;  plaintiff's  testimony  being  not  only  as  to  a  search  for  the 
note,  but  as  to  circumstances  tending  to  support  her  allegation  that  the 
note  had  not  been  paid ;  and,  as  the  testimony  for  plaintiff  was  not  all  in, 
the  court  had  no  knowledge  but  that  furtner  evidence  might  be  introduced 

.  showing  a  search. — Withers  v.  Kemper  et  al.,  432. 

Instructions — Appeal — Review. 

9.  Under  Code  of  Civil  Procedure,  Sec.  1080,  Subd.  7,  requiring  a  party 
desiring  special  instructions  to  reduce  them  to  writing,  and  to  request  the 
court  to  so  instruct,  alleged  errors  in  omitting  to  charge  on  certain  pointa 
will  not  be  considered  in  the  absence  of  such  a  request.— ^Helena  d  Living- 
ston S.  d  R.  (Jo.  V.  Lynch,  497. 

Refusal  of  Requested  Instructions. 

10.  It  is  not  error  for  the  court  to  refuse  to  give  a  requested  instruction 
which  contains  a  statement  of  an  alleged  fact  which  it  Is  within  the  prov- 
ince of  the  Jury  to  find  or  not,  according  as  they  may  or  may  not  believe 
the  witnesses  upon  the  point. — Sweeney  v.  Montana  Central  Ry.  Co.,  543. 

TRUSTEES. 
See  Banks  and  Banking. 

UNLAWFUL  DETAINER, 
See  Pleading   (Civil)   17. 

VERDICT. 
Refusal  to  Direct  Verdict — Review. 

1.  Evidence  reviewed  and  held,  that  the  trial  court  erred  in  denying  de- 
fendants' motion  to  instruct  the  Jury  to  return  a  verdict  for  the  defendant. 
— "Solan  V.  Montana  Central  Ry.  Co.,  107. 

Directed  Verdict — Evidence — Ileview. 

2.  The  truth  of  plaintiff's  evidence  is  to  be  assumed,  and  it  is  to  be  re- 
garded in  the  most  favorable  light  on  a  motion  to  direct  a  verdict  for  de- 
fendant— Freeman  v.  Sand  Coulee  Coal  Co.,  194. 


636  Water  Rights. 

Excessive  Verdict — Remitting  the  Excess. 

3.  Where,  in  an  action  for  conversion,  the  trial  court  regards  the  verdict 
as  in  excess  of  the  value  of  the  property,  it  is  not  error  to  give  the  plain- 
tlfT  the  option  of  remitting  the  excess,  and,  if  he  does  so,  to  order  the  ver- 
dict to  stand  for  the  residue.  Instead  of  granting  a  new  trial  absolutely, 
under  Code  of  Civil  Procedure,  Sec.  1771,  Subd.  6,  authorizing  the  granting 
of  a  new  trial  for  insufficiency  of  the  evidence  to  justify  the  verdict. — 
Chicago  Title  d  Trust  Co.  v.  O'Marr,  242. 

Damages — Verdict — Review. 

4.  A  verdict  assessing  damages  will  not  be  set  aside,  the  evidence  being 
conflicting,  and  there  being  sufficient  to  support  the  verdict. — Helena  d  Liv- 
ingston S.  d  R.  Co.  V.  Lynchj  497. 

WAIVER. 

As  to  errors  on  appeal,  see  Appeal,  11. 

As  to  tender,  see  Tender. 
As  to  defect  in  pleading,  see  Appeal,  30. 
As  to  assignments  of  error,  see  Bbiefs,  1. 

WARRANTS. 

State   Warrants — Assignment — Interest. 

1.  Where  contractors  were  paid  for  state  work  by  warrants  drawn  on  a 
certain  fund  in  the  state  treasury,  and  were  entitled  to  interest  thereon 
after  presentation,  the  assignees  of  such  contractors  succeeded  to  all  their 
rights,  notwithstanding  the  warrants  were  non-negotiable,  and  were  enti- 
tled to  Interest  on  the  warrants. — State  ew  rel.  State  Savings  Bank  v. 
Barret,  112. 

State  Warrants — Acceptance  at  Par — Interest. 

2.  Where  contractors  working  for  the  state  agreed  to  accept  warrants  on 
a  certain  fund  at  par,  and  in  full  payment  for  the  work,  such  acceptance 
did  not  preclude  their  statutory  right  to  Interest  on  the  warrants,  but 
merely  bound  them  to  accept  such  warrants  at  their  face  value. — State  ex. 
rel.  State  Savings  Bank  v.  Barret,  112. 

WATER   RIGHTS. 

Appeal — Evidence — Review. 

1.  The  defendant  In  an  action  for  diverting  water  contended  that  the 
reason  that  the  water  did  not  flow  In  plaintiff's  ditch  was  due  to  the  im- 
proper construction.  Findings  were  made  that  plaintiff  and  defendant  had 
agreed  to  construct  their  ditches  on  a  12-inch  grade,  and  that  plaintiff's 
ditch  was  not  on  a  12-inch  grade,  and  that  one  point  in 
plaintiff's  ditch  was  as  high  as  the  bottom  of  the  main  ditch  where  plain- 
tiff's ditch  connected  therewith,  but  that  plaintiff's  ditch  was  sufficient  to 
Irrigate  his  land.  The  findings  did  not  show  the  grade  of  plaintiff's  ditch, 
or  that  the  bottom  of  the  main  ditch  was  not  below  the  agreed  grade.  The 
court  found  that  the  allegation  of  the  complaint  was  sustained.  Held,  that 
the  findings  were  sufficient  to  support  a  Judgment  for  plaintiff. — Anderson 
V.  Cook,  330. 

Owners  In  Common — IJiversion  of  Water. 

2.  An  owner  In  common  of  a  water  right,  who  takes  water  at  a  main 
ditch  at  a  point  above  where  the  other  owner  takes  water  therefrom,  is  not 
entitled  to  withdraw' an  amount  of  water  In  proportion  to  his  ownership  of 
the  water  right,  provided  he  leaves  the  proportionate  share  of  the  other 
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owner  in  the  main  ditch,  without  regard  to  the  seepage  and  evaporation  of 
the  remainder  before  it  reaches  the  other  owner,  a  mile  distant. — Anderson 
V.  Cook,  330. 

Action  to  Restrain  Diversion — I*arties. 

3.  I^operty  owners  having  the  right  to  divert  the  waters  of  a  creek  for 
irrigation  purposes  may  Join  in  a  suit  to  restrain  a  third  person  from  di- 
minishing the  volume  of  water  to  the  use  of  which  they  are  entitled. — 
Beach  v.  iSpokanc  K.  de   W.  Co.,  379. 

Action  to  Restrain  Diversion — Parties — Demurrer. 

4.  Where  the  complaint  in  a  suit  to  restrain  defendant  from  diverting  the 
waters  of  a  creek  does  not  show  that  plaintiffs  had  not  brought  in  all  the 
claimants  of  such  waters^  the  objection  that  there'  was  a  defect  of  parties 
cannot  be  taken  by  demurrer. — Beach  v.  Spokane  R.  d  W.  Co.,  379. 

Action  to  Restrain  Diversion—  Parties — Answer. 

5.  Where  property  owners  having  the  right  to  divert  waters  from  a  creek 
seek  to  restrain  a  diversion  therefrom  by  a  third  person,  all  the  property 
owners  using  such  waters  are  not  necessary  parties,  and  hence  allegations 
to  tHat  effect  in  defendant's  answer  were  properly  stricken  out. — Beach  v. 
Spokane  R.  d   W.   Co.,  379. 

Action  to  Restrain  Diversion — Complaint — Demurrer. 

6.  A  complaint  in  an  action  to  restrain  defendant  from  diverting  waters 
to  the  use  of  which  plaintiffs  were  entitled  alleged  the  dates  and  amounts 
of  the  appropriations  made  by  the  predecessors  in  interest. of  the  plaintiffs, 
the  actual  and  continuous  use  of  the  waters,  and  the  usual  matters  in  com- 
plaints of  like  character.  Held  not  demurrable  for  failing  to  deraign  plain- 
tiff's respective  titles. — Beach  v.  Spokane  R.  d  W.  Co.,  879. 

WILLS. 
See  Probate  Pboceedings. 

WITNESSES. 
Credibility — Instruction. 

1.  Code  of  Civil  Procedure,  Sec.  3390,  Subd.  3,  requiring  the  Jury  to  be  in- 
structed on  all 'proper  occasions  that  a  witness  false  in  one  part  of  his 
testimony  is  to  be  disregarded  in  others,  does  not  authorize  such  an  instruc- 
tion without  limiting  it  to  wilfully  false  statements  as  to  material  mat- 
ters.— ABhley  v.  Rocky  Mt.  Bell  Tel.  Co.,  286. 

Plaintiff  as  Witness — Instruction. 

2.  Error,  in  giving  such  an  instruction,  in  designating  the  plaintiff  by 
name,  and  authorizing  his  testimony  to  be  disregarded  If  he  has  testified 
falsely  in  any  part  of  his  evidence,  is  harmless  error  when  a  verdict  is 
returned  in  his  favor. — Ashley  v.  Rocky  Mt.  Bell  Tel.  Co.,  288. 

Refreshing  Memory — Memoranda. 

3.  Code  of  Civil  Procedure,  Sec.  3375,  provides  that  a  witness  is  allowed 
to  refresh  his  memory  respecting  a  fact  by  anything  written  by  himself  or 
under*  bis  direction  at  the  time  when  the  fact  occurred,  or  when  the  fact 
was  fresh  in  his  memory,  and  he  knew  that  the  same  was  correctly  stated 
in  the  writing.  Held,  that  a  witness  was  properly  allowed  to  refer  to  a 
memorandum  of  articles  as  shown  in  evidence  by  the  sheriff's  return,  on 
w^hlch  the  witness,  before  the  trial,  had  extended  the  unit  and  gross  cost 
price  obtained  by  taking  the  prices  from  his  cost  book  and  price  lists  kept 
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by  himself,  and  adding  the  freight  and  insurance  apportioned  by  percentage. 
— Kipp  V.  Silverman,  296. 

WORDS  AND  I»IIRASKS. 

^'Abandonment*' — 

McKay  v.  McDougall,  262. 
"Collateral  Attack"— 

Burke  v.  Interstate  8.  d  L.  Attociation,  321. 
"Defect  of  Parties"— 

Beach  v.  Spokane  R.  d  W.  Co.,  884. 
"Discretion" — 

Haupt  V.  Independent  Tel.  d  Messenger  Co.,  129. 
"Forfeiture"— 

McKay  v.  McDougall,  262,  267. 
"'Good  condition" — 

Robinson  v.  Mills,  405. 
"Location"— 

McKay  v.  McDougall,  266. 
"May"— 

Montana  Ore  Purchasing  Co.  v.  Lindsay^  27. 
"Obligation  of  a  contract" — 

State  ex  rel.  S.  B.  Bank  v.  Barret,  119. 
"Persons" — 

State  ex  rel.  Sackett  v.  Thomas,  241. 
"Place,"   "Places"— 

State  ex  rel.  Sackett  v.  Thomas,  236. 
"Prospect*' — 

Helena  d  Livingston  S.  d  R.  Co.  v.  Lynch,  503. 
"Public  policy"— 

Mickey  v.  Parrot  Silver  d  Copper  Co.,  184. 
"Safe  condition"— 

Robinson  y.  Mills,  405. 
"Void  judgment"— 

Burke  v.  Inter-State  8.  d  L.  Association,  320. 

WRIT  OF  SUPERVISORY  CONTROL. 
See  Supreme  Cuurt. 
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